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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
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     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition Transcript of Howard N. Aronson, 
designated under Fed. R. Civ. P. 30(b)(6), dated October 24, 2000 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

Plaintiff, 

vs. 97 Civ. 8399 (RWS) 

CULBRO CORPORATION and GENERAL 

CIGAR CO. , INC. , 

Defendants. 

---------------------------------------x 

Rule 30(B) (6) DEPOSITION OF HOWARD N. ARONSON 

Scarsdale, New York 

Tuesday, October 24, 2000 

Reported by: 

ANNETTE ARLEQUIN 

CSR NO. 1450 

JOB NO. 113934 

ｾ＠
ｾ＠

ESQUIRE™ 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 
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October 24, 2000 

10:00 a.m. 

Rule 30(B) (6) deposition of HOWARD N. 

2 

ARONSON, held at the offices of Lackenbach 

Siegel, One Chase Road, Scarsdale, New York, 

pursuant to Subpoena, before Annette 

Arlequin, a Certified Shorthand Reporter and 

a Notary Public of the State of New York. 
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APPEARANCES: 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

3 

740 Broadway at Astoria PlaGe, 5th Floor 

New York, New York 10003-9518 

BY: DAVID B. GOLDSTEIN, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 

345 Park Avenue 

BY: 

New York, New York 10154-0053 

CAROL N. GREEN, ESQ. 

DICKERSON M. DOWNING. ESQ. 

LACKENBACH SIEGEL 

Attorneys for Howard N. Aronson 

One Chase Road 

Scarsdale, New York 

BY: ROBERT B. GOLDEN, ESQ. 
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IT IS HEREBY STIPULATED AND AGREED, 

by and between the attorneys for the 

respective parties herein, that filing and 

sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 
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(Defendants' Exhibit 64, Letter dated 

9-20-00 from Morgan & Finnegan to Aronson 

with attached subpoena, Notice of Deposition 

and schedule of documents, marked for 

identification, as of this date.) 

H O W A R D N. ARONSON, ESQ., called 

as a witness, having been duly sworn by a 

Notary Public, was examined and testified as 

follows: 

EXAMINATION BY 

MS. GREEN: 

Q. Please state your name and business 

address for the record. 

A. My name is Howard Aronson and my 

business address is Lackenbach Siegel, 

Lackenbach Siegel Building, One Chase Road, 

Scarsdale, New York, 10583. 

Q. 

A. 

Q. 

A. 

card? 

Q. 

Do you have a business card? 

I gave it to the reporter. 

Okay. Can I see it? 

Yes, you may. Would you like another 

Yes. 

MS. GREEN: Do you have it with you? 
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Aronson 

MR. GOLDEN: No. 

MS. GREEN: We'll move on. 

BY MS. GREEN: 

Q. My name is Carol Green and I'm an 

attorney with the firm of Morgan & Finnegan here 

representing the defendants in this action, 

which are Culbro Corp. and General Cigar Corp. 

(Witness handing.) 

MS. GREEN: When you can, mark this, 

please. 

6 

(Defendants' Exhibit 65, Business card 

of Howard N. Aronson, marked for 

identification, as of this date.) 

BY MS. GREEN: 

Q. I recognize that you're an attorney 

and you're very familiar with the deposition 

process. 

If I do ask any questions that you 

don't understand, just stop me and I'll be more 

than happy to rephrase them. 

If you need to confer with counsel, 

just let me know. 

A. Okay. 

Q. Are you here pursuant to a subpoena 
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Aronson 

that was served upon your office? 

THE WITNESS: Were we subpoenaed or 

was there a notice? 

MR. GOLDEN: Subpoena. 

A. Subpoena. 

Q. And I'll just ask that you take a 

look at what has been premarked as Defendants' 

deposition No. 64. 

MR. GOLDSTEIN: Do you have a copy? 

MS. GREEN: You have. 

MR. GOLDSTEIN: I do? 

MS. GREEN: Yes. 

MR. GOLDSTEIN: What are we marking 

this as? 

MS. GREEN: Sixty-four. 

MR. GOLDSTEIN: Sixty-four? 

MS. GREEN: Yes. 

A. I have Exhibit 64 before me. 

Q. Okay. 

A. I perused it. 

7 

Q. And can you just tell me what that is 

or what it appears to be? 

A. It appears to be a letter from Morgan 

& Finnegan dated September 20 to me, subpoena 
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Aronson 

and Notice of Deposition, schedule of documents. 

Q. 

30(b)(6)? 

A. 

And is the subpoena pursuant to Rule 

Does the document speak for itself? 

The Notice of Deposition is a 30 (b) (6), correct. 

Q. Okay. Sir, did you get a chance to 

read the subpoena at the time that you were 

served? 

A. 

Q. 

Yes, I did. 

Okay. And do you have any documents 

here pursuant to the schedule that was attached 

to the subpoena? 

A. I believe we don't. 

Q. Okay. Is there a reason why not? 

A. We haven't represented this client 

for, I think, I'll check the dates, but I think 

close to two decades, and what files we would 

have would have been in storage in the basement 

of this building and they were destroyed in the 

most recent flood. I think it's Floyd. 

Q. 

A. 

And when was this flood called Floyd? 

Several -- a year or so ago. 

MR. GOLDSTEIN: September '99. I 

mean a calendar will speak, but that was a 
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Aronson 

big one last year. 

A. It's possible. We have two insurance 

claims that document the flood and we lost most 

of the deep dead storage. We made a diligent 

search, and incredibly there's no files of this 

client. 

Q. Okay. Were there any other 

Cubatabaco files that were not stored in 

storage? 

A. No. We have not been active with any 

trademark matters for this client for almost two 

decades. 

Q. So at one time you represented 

Cubatabaco as a client? 

A. That's my memory, yes. 

Q. And do you know when you first 

represented them or were first retained by them? 

A. 

Q. 

A. 

No, I don't. No, I don't. 

An approximate time? 

If you show me any of my last 

correspondence if you have any, I would work 

back from that and I would be surmising, so I 

don't know if you want a guess or a supposition, 

but it would be, I think, a couple of years. 
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Q. When you say "last correspondence," 

last correspondence to Morgan & Finnegan or 

to --

A. No. I've never written to Morgan & 

Finnegan. 

If you have any correspondence that 

came from this office to Cubatabaco, I would 

suspect that I represented them perhaps a year 

or two from that time prior. 

Q. Okay. 

A. Regrettably it's a long time ago. 

10 

MR. GOLDEN: If you don't know, don't 

venture a guess. 

THE WITNESS: Okay. 

MS. GREEN: Could you just mark this, 

please. 

(Defendants' Exhibit 66, Letter dated 

10-10-00 from Morgan & Finnegan to Krinsky 

with attachments, marked for identification, 

as of this date.) 

BY MS. GREEN: 

Q. Could you take a look, Mr. Aronson, 

at what has been marked as Defendants' Exhibit 

No. 66. 
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Aronson 

(Witness reviewing document.) 

MS. GREEN: It's a letter dated 

October 10th, 2000 from Morgan & Finnegan to 

Michael Krinsky, and consists of a series of 

letters. There are also two other letters. 

This letter is dated April 6, 2000 from 

Rabinowitz, Boudin to Howard Aronson. 

BY MS. GREEN: 

Q. Do you recognize that letter, 

Mr. Aronson? 

A. I remember receiving this letter, 

yes. 

Q. Okay. And does that letter help to 

refresh your memory as to what time frame or 

period that you represented Cubatabaco? 

A. It does not refresh my recollection. 

It does tell me that my firm in the 

early '90s with respect to certain matters 

concerning Cuba, so early '90s -- it also makes 

reference to letters dated 1984, 1987. I have 

no reason to believe that that's incorrect. I 

would assume, it's an assumption purely, that 

it's correct because it comes from a law firm. 

I don't think it's incorrect. It could 
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certainly be correspondence '84, '87. 

Q. Okay. Could you summarize for me, 

Mr. Aronson, your work experience since you 

first started working with Lackenbach Siegel? 

A. 

Siegel. 

Q. 

A. 

My work experience at Lackenbach 

Yes. 

I came to Lackenbach Siegel as a 

bright, young patent attorney. 

Q. Okay. 

A. Having worked at another --

MR. GOLDEN: Remember you're under 

oath. 

THE WITNESS: I was young. 

12 

A. Having worked for Ladas & Parry prior 

thereto, which is an intellectual property firm, 

in the patent department. 

I did primarily patent work for the 

first years I was here. 

Q. And what year was that, sir? 

A. Perhaps '78ish. 1978 about. Several 

years I did patent work. 

I started to do very prosaic 

trademark work and worked my way up into doing 
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Aronson 

Q. Okay. Who from Cubatabaco retained 

Lackenbach? 

A. 

Q. 

A. 

Q. 

I have no idea. 

Were you involved in that process? 

I don't believe so. 

Was Cubatabaco considered your client 

or another partner in the firm's client? 

A. No, it was absolutely not my client. 

The firm did not then have clients that belonged 

to partners. You had certain partners that 

perhaps had better communication with certain 

clients, but every client was a firm client and 

there was no origination or assigned clients in 

the Lackenbach firm in that era. 

Q. So would it be fair to say that 

different attorneys and partners worked with the 

same client? 

A. To my knowledge and from my memory, 

Mr. Siegel, who was head of U.S. trademark 

prosecution at that time, would have been the 

most senior and primary person, so his authority 

and his direction would have been followed. 

Q. Back in 1984, what type of work did 

Lackenbach do for their clients? 
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Q. 

A. 

Q. 

Aronson 

Generally or -

Generally and then we -

All clients? 

Yes. 

15 

A. Patents, trademarks, copyrights and 

related unfair competition. 

Q. 

A. 

Q. 

And that was 

Trade secret perhaps. 

Okay. Would that include any 

trademark searches? 

A. Yes. I don't know whether they were 

done by a service and then we analyzed or 

reported, or if we affected our own searches 

back then. It depends upon the year. I don't 

recall. 

Q. Is there a time when there was a 

different practice and procedure put in place? 

A. As computerized trademark searching 

became available to the profession, we started 

to become involved with that type of searching. 

Q. And approximately or if you can, give 

me a direct year. 

A. I'm sorry. You're talking two 

decades ago. I have no idea the exact year. 
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Aronson 

Q. Oh, so the computerized process 

you're saying started two decades ago or --

A. No, I'm not saying. 

am I misunderstanding you? Q. 

A. Whenever it started. I mean you're 

talking perhaps 15, 20 years ago. I'm assuming. 

I don't remember what year computerized 

searching started. 

Q. Okay. And once that came into play 

in terms of computerized searches, what was the 

practice and procedure for Lackenbach for doing 

searches then? 

A. Depending on the type of search, we 

would do a computerized search as a preliminary 

or knockout and perhaps that was enough for the 

client, or perhaps they needed more thorough 

searching and we would call one of the services. 

Q. When you say "a knockout," what do 

you mean by that? 

A. To see if the same mark in the same 

class were pending or registered by a third 

party. 

Q. Back in the 1980s, was it the 

practice and procedure for Lackenbach to also 
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Aronson 

provide trademark watches for their clients? 

A. I don't know in the '80s. That would 

have been Jim Siegel. 

Q. Did there ever come a time when the 

procedure, it was the practice and procedure for 

Lackenbach to provide as a general service, 

trademark watches for their clients? 

A. 

Q. 

We did not provide a watch service. 

Would you engage another outside 

entity to do that? 

A. I don't know how it would come about, 

but if the client asked for it or whatever, 

there is a service that watches on a worldwide 

basis. 

Q. Okay. And that would include the 

United States and other countries? 

A. I don't know whether it covers the 

United States. I'm under the impression it 

covers at least all the foreign countries. 

Perhaps it covers the United States. 

know. 

I don't 

Q. Okay. With regards to Cubatabaco, 

what kind of services did Lackenbach provide for 

Cubatabaco in the early years when they were 
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Aronson 

first retained? 

A. I don't remember a retainer. I 

certainly don't remember that. 

The services that I recall would be 

trademark filing and prosecution. 

Q. Do you recall any watches being 

performed for this particular client? 

A. I don't. Sorry, I don't. 

Q. Did Lackenbach ever represent any 

other entities either fully or partially owned 

or affiliated with Cubatabaco? 

A. I don't recall. I don't know. And 

if there were patent work, which is possible, I 

would not know firsthand. 

Q. 

A. 

Q. 

away? 

A. 

Q. 

Who would? 

Jim Siegel. 

Is that the gentleman that passed 

Mr. Siegel has passed away. 

Thank you. 

You indicated for Cubatabaco that you 

did trademark filing and prosecution. 

Did you do also opposition work for 

them? 
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A. 

Aronson 

Is this a Cuban entity? 

To my understanding, yes. 

I don't know. I recall and I 

23 

remember the client as Cubatabaco. I'm sorry. 

I don't recall. It's very possible. 

I don't know what any of the records 

would reflect. If it's a trademark matter, it 

would be findable. 

Q. My understanding is that Camara de 

Comercio when translated means Chamber of 

Commerce. 

Does that refresh your memory? 

A. Perhaps, yes. It's possible that the 

representation of Cubatabaco went through a 

central agency in Cuba, and if that is correct, 

then we are -- I am giving you a large amount of 

supposition. It's possible that that's it. 

seem to recall that it may have gone through 

some sort of central agency that handled the 

trademarks for Cubatabaco and perhaps other 

entities. 

I 

Q. And that agency would have been the -

Camara de Comercio? 

A. I'm not sure. It does not ring a 
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24 

Aronson 

I'm sorry. It doesn't ring a bell. 

MS. GREEN: Could mark that, please. 

(Defendants' Exhibit 67, Second 

Amended Notice of Opposition dat~d 10-24-8~, 

mar~ed for identification, as of this date.) 

(Defendants' Exhibit 68, Summons in 

Cuban Cigar Brands versus Societe ~ndnyme 

'D'Exploitation Industrielle Des Tabacas Et 

Alumettes, Empresa Cubano del Tabaco trading 

as Cubatabaco and Lockwood Trade Journal 

Co., Inc. i marked for identification, as of 

this·date.) 

BY MS. GR.EEN: 

Q. I'm going to show you what has been 

marked as Defendants' Exhibit No. 67 called 

"Opposition." 

MR. GOLDEN: Second Amended 

Opposition. 

MR. GOLDSTEIN: Which one is this? 

This? 

MS. GREEN: Yes. I just want to put 

it on the record. 

The document is entitled "Second 

Amended Notice of Opposition," and it has a 
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sta~p indicating opposition No. 78568 and. 

also dated October 24th, 1989, and it's 

entitled "Cuban Cigar Brands NV against 

Empresa Cubana del Tabaco." 

A. Okay. 

Q. Have y9u gotten a chance to just tak~ 

a look at the document? 

A. I'v~. lightly perused it. 

Q. Okay. Do you recognize this 

document? 

A. No, I don't. 

I note the Certificate of Service 

says it's served on us, Lackenbach, and it's, 

you know, very possible or likely tha£ it wai. 

Q. 

A. 

Can you identify the document for me? 

It's a Second Amended Notice of 

Opposition .. 

Q. Okay. 

A. Which meant that Charli~ Grimes just 

kept amending his notice of opposition. 

Q. Okay. It also is entitled as against 

Empresa Cubana del Tabaco. 

A. Yes. 

Q. Ahd would that have been Cubatabaco? 
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Bufete ·de Krinsky in Cuba. 

A. I don't know. I don't need to teach 

you the law. I'm assuming if we pull the file, 

we'll know. I just don't recall. 

Q. When you say "pull the file," what 

file are you referring to? 

A. The United States Patent and 

Trademark Off.ice would have a file. for this 

opp6si·tion, which I think they keep 

indefinitely. 

Again, that's a surmise. I guess I 

shouldn't assume anything with United States 

Patent and Trademark Office. 

Q. ~ust going back a little bit to t~e 

records that you originally stated ~arlier on 

th~t were stored, do you have what years or 

dates of records were actually stored? 

A. If there were files and the client 

were ·no longer active, they would be b~xed in 

archive boxes with the name o~ the client on 

them atid put in our storage in the basement, 

which is a overloaded storage facility in a 

patent and trademark practice which g~ts a lot 

of documents. And whether. it was th~ first 
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flood or the second flood, most of the storage 

was ruined. ｄｩｾ｡ｳｴｲｯｵｳ＠ to the firm. Most of 'it 

was ruined. 

It was not done by years, it was done 

by whatever was in that room in the flood and 

that was most of the older stuff. 

ｪｾｳｴ＠ be put on top. 

Things would 

Q. So Lackenbach Siegel did not have any 

files that would have any corresponding 

do.cumen ts? 

A. 

have to 

We looked and we did not, but you 

well, you have to appreciate that 

there was a flood. 

MR. GOLDEN: You answered her 

question. 

THE WITNE SS : Okay. 

·A. No files. 

MR. GOLDEN: Thank you. 

BY MS. GREEN: 

Q. Earlier you mentioned that unless the 

Krinsky ｦｩｲｾ＠ actually have that. 

What did you mean by that? 

A. It's my recollection, I'm not sure, 

but it's my recollection that they took over the' 
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opposition that we did not want to continue 

.with. 

Q. Now, this document appears to be 

dated in 1989. 

Do you have- any recollection as to 

approximately what time did the Krinsky firm 

take over that _oppositi-0n? 

A; Well, no, I don't know. 

If I had to guess, I would ~ssume it 

would have been in the early part of the 

-i_i tiga tion . I don't remember any of the issues, 

so I'm assuming it's the early part of the 

-litigation. 

If this was served on me in Oct6ber 

0£ '89, it's either the end of '89 or the 

beginning of '90. I don't know. I'm sorry. 

Q. Did Lackenbach Siegel e~~r represerit 

Cubatabaco as a plaintiff? 

A. I don't think so. I ·can't recall 

·anything.where they would have been a·party in 

the position of plaintiff. 

Q. Other than this opposition, is there 

any other oppositions that Cubatabaco was 

involve'd with while they were your client? 
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A. To the best of my memory, no. 

Q. I'm going to show you what has been 

previously marked as Defendants' Exhibit 23 on 

June 6th of this year. 

MS. GREEN: You also have a copy of 

that. It's in the subpoena. 

MR. GOLDSTEIN: This? 

MS. GREEN: Yes. 

BY M$. GREEN: 

Q. Whi6h appea~s to be a search. report. 

A. Yes, I see what you've gi~en me 

that's mark~d Exhibit 23. 

Q. 

document? 

A. 

Q. 

A. 

numbers? 

Q. 

numbers. 

A. 

Okay. Do you recognize that 

I think I recognize it. 

What do you recognize it to be? 

The second these are Bates 

That would be Krinsky's Bates 

The ~ages that have been marked 1295~ 

129~, 1297 and 1298 show that it's emanating 

from our firm, so the first page may be a very 

.reduced version of a search report cover. I 
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can't read the bottom, but if that's the name of 

our firm., then that would be what we sent out 

search reports In. 

MR. GOLDSTEIN: Off the record. 

(Discussion off the record.) 

BY MS. GREEN: 

Q. When ｾ｡ｳ＠ that document prepared? 

A. I don't know other than "the clues 

that I find on page 1295. The "third line there 

says, "The PTO search includes applications 

filed up to May 7 of 1984," so I am just 

uSlng I don't recall. The logic of mine 

would be that it ｷ･ｾ･＠ prepared I guess a m6nth 

or two after May of 1984. 

Q. And was this document ｰｲ･ｰ｡ｾ･､＠ in the 

regular course of business of Lackenbach Siegel? 

A. I'm ready to say yes, but it's a 

computer printout that I'm not familiar with. 

ｊｨ･ｾ･＠ is a computer report or logic on page 1297 

that I absolutely don't ｲ･ｾ｡ｬｬＮ＠ It doesn't look 

like what we called Dialock, ｷｨｩｾｨ＠ is a database 

that we used during some period of time. I'm 

n6t exactly sure what database or report this 

is. 
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Q. Doe$ it differ from your 

understanding as to what sear~h reports would 

look like back in 1984? 

A.· I'm not sure if this was an actual 

s~arch ·or perhaps it could have jus~ been a 

response to locate and find a given maik of the 

given client or something. Let me just see . 

(Witpess review~ng document.) 

A. I; seems to only relate to one mark, 

which is Culbro Corporation Cohiba, Serial No. 

1~1879. I only find reference to a single item 

and that's from reading it. So I'm not sure if 

it w~re a search or for some reason there is 

~nformation on one particular registration. 

There's not a plurality of marks or similar· 

marks, so I don't know whether it was an adtual 

search or not. 

Q. 

A. 

Okay. Who was this prepared for? 

I don't know. I would surmise 

Cubatabaco because I don't think we had any 

other client that would have been interested in 

cigar marks at that period of time, and by th~t 

I mean the mid, early '80s. 

Q. Can you tell who prepared this 
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( . 

2 report? 

3 A. No. No. Perhaps it was Jim Siegel. 

4 r~rs possible it was me, but I don't know. 

5 Q. Back in 1984, was it the practice and 

6 _procedure for Lackenbach to do in-house search 

7 results or were these sent out to another entity 

8 or some other practice? 

9 A. I don't know. This is not a 

10 computerized format that I remember, so I don't 

11 know if we still were using the services for 

12 searches at that time. I don't know. 

13 Q. Why was the document prepared? 

14 I don't know. As I say, I don't know· 

15 if it was search or someone was ·asking about one 

16 mark of one company. I don't know. 

17 Q. Was this pursuant to a client 

18 request? 

19 MR. GOLDSTEIN: Objection. 

20 Attorney-client privilege. 

21 However, if you want to test whether 

22 the witness would have a recollection if we 

23 didn't assert the privilege, I won't object 

24 to asking if he would be able to testify if 

25 there was no privilege just so we can figure 
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out what we may or may not be fighting about 

later. 

A. I'm not sure what counsel said, but I 

don·• t know. Without waiving privilege of my 

esteemed client, I don't know. 

MR. GOLDSTEIN: What counsel for 

Cubatabaco said was that I'm objecting to 

you discussing any discussions with- the 

client, but if she wants to probe.whether 

you would have a recollection, whether you 

do have a recollection if -you were pe~mitted 

to answer, and if you don't have a 

recollection, then_ she may choose not to 

pursue it. So I would -- if we·c~n 

establish that record, that might be 

helpful. 

.A. I don't remember t~e backgroq~d t~a; 

surrounds this document that's entitled "Search 

Report." 

Q. .If I remember your testimony, you 

indicated that it was done s~metime close·to a 

month or to after May 7th of 1984? 

A. That's what I believe from reading 

the computer information that says that. it has 
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('-1 
2 \ -' . , . ,,,.. 

data filed up to May '84. 

3 Q. Was there a reason that this search 

4 was done in 1984? 

5 A. I don't recall. I just don't know. 

6 Sorry. 

7 Q. Were there any earlier searches .for 

8 the Cohiba mark done by Lackenbach? 

9 A. I don't remember. I don't recall. 

10 Q. Were there any subsequent searches 

11 for the Cohiba mark? 

12 A. I don't r·ecall. I just -- I don't 

13 remember there being an issue about, you know, 

14 any particular mark and I don't recall any 

15 activity, you know, that would have requiied 

16 searching. 

17 Q. Were there any other results that 

18 were yielded that's ~ot included in ~hat has 

19 been marked as Defendants' Exhibit No. 23? 

20 A. I don't know because I don't recall. 

21 I don't see page numbers. I just don't know. I 

22 can only surmise. 

23 The last page is a copy from The 

24 Official Gazette. Only one mark is-mentioned in 

25 the search. There's only one copy from the 
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! ' I I 2 Gazette, but if there was something else behind 

3 it, I don't know. I can't imagine what, but I 

4 just don't know. 

5 Q. Did Cubatabaco make any decisions as 

6 a result of the search result? 

7 A. I don't know what they're asking. I 

8 don't know what the purpose is. I have no idea 

9 and certainly -- I don't know. 

10 Q. Did Cubatabaco have any legal 

11 objec~io~s to General Cigar's ownership of the 

12 mark? 

13 MR. GOLDSTEIN: Objection. 

14 MR. GOLDEN: Objection. Instruct the 

15 witness not to answer. 

16 MR. DOWNING: Grounds? 

17 MR. GOLDEN: Attorney-client 

18 privilege. 

19 BY MS. GREEN: 

20 Q. Do you know if Cubatabaco had any. 

21 legal objections as to Culbro or General Cigar 

22 ownership of the mark? 

23 MR. GOLDEN: You can answer yes or 

24 no but not indicate you can answer yes or 

25 no if you knew if they had any opinion on 
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even recall. 

Q. I'm going to show you what's been 

marked as Defendants' Deposition Exhibit No. 68. 

It appears to be a summons in the action of 

Cuban Cigar Brands versus Societe.Anonyme 

D'Exploitation Industrielle Des Tabacas Et 

Alumettes, Empresa Cubano de·l-Tabac6 trading as 

Cubatabaco and Lockwood Trade Journal Co. Inc. 

A. Lockwood? 

MR. GOLDS TE I.N: Is that this? 

(Counsel handing to witness.) 

(Witness reviewing document.) 

A. I have the exhibit. 

Q. Do you recognize that document? 

A. No, r don't. No, I don' t. 

MR. GOLDEN: That's the answer. 

THE WITNESS: Okay. 

MS. GREEN: Can you mark this one, 

please. 

(Defendants'~Exhibit 69, Letter dated 

10-17 from Rabinowitz, Bo~din, Standard, 

Krinsky & Lieberman to Downing, marked for 

ide~tification, as of this date.). 

BY MS. GREEN: 
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2 BY MS. GREEN: 

3 I'm going to show you what's 

4' previously been marked as Defendants'28A on 

5 June 7th of 2000. It's a U.S. ｴｲ｡､ｾｭ｡ｲｫ＠

6 electronic search. It ｣ｯｮｾｩｳｴｳ＠ of three 

7 documents, 28A, 28B and 28C. 

8 (Witness reviewing document.) 

g MR. GOLDSTEIN: Was this document 

'10. MS. ,GREEN:, Previously marked. We 

11 used it before. 

12 ' MR. GOLDSTEIN: Was ｾｨｩｳ＠ document 

13' produced 1n this litigation? Was it 

14 ｰｾｯ､ｵ｣･､＠ to us 1n this ｬｩｴｩｧ｡ｾｩｯｮ＠ or did we 

15 produce it to you? 

16 MR. DOWNING: It was ｧ･ｮｾｲ｡ｴ･､＠ by us. 

17 MR. GOLDSTEIN: It was generated by 

18 you but not the resource. 

1'9' , MS. GREEN: We used it at the, 

20 ､･ｰｯｳｩｴｩｯｮｾ＠

21 MR. GOLDS TE IN.: You used at 

22 

23 MS. GREEN: Right, on June 7th of 

24 this year: 

25 MR.- GOLDSTEIN: Off the record. 
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other reason. The word portion of the mark' 

rings_a·bell. 

Q. According to the application, it says 

that the filing date is July 29th, 1988. 

A. 

Q. 

A. 

Q. 

A. 

Do you see that? 

Yes, I do. 

Okay. 

Okay. 

One moment. 

Granted. 

MS. GREEN: I'm going to have these 

marked. This may be a little-.- discussing 

these, it might be a little bit more 

clearer. You should hav• them in your 

packet also. 

It also appears to be from the U.S. 

Trademark Electronic Search System 

discussing the Behike mark. 

MR. GOLDSTEIN: Why don't we mark them 

separately. 

MS. GREEN: Okay. There should be 

five. 

(Defendant~• Exhibit 70A, Trademark 

registrat~?n application, marked f6r 



1 
-~-

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13-

14 

15 

-16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Aronson 

identification, as of this date.) 

(Defendants' Exhibit 70B, Trademark 

regi~tration application, marked.for 

identification, as of this date.) 

(Defendants' Exhibit 70C, Trad~mar~ 

registration application, marked for 

identification, as of this date.) 

(Defendants' Exhibit 70D, Trad~mark 

registration application, mar~ed for 

identification, as of this date.) 

(Defendants' Exhibit 70E, Trademark 

registratio~ application, 'marked for 

identification, as of this date.) 

MS. GREEN: The first one is marked 

record 23 out of 30. 

MR. GOLDSTEIN: That's 70A. 

MS. GREEN: A. And the second on€ 

would be 17 out of 17. 

MR. GOLDSTEIN: Which one is C? 

MS. GREEN: C would be.16 .out of 17, 

53 

and D would be 22 out of 3Q.and then E would 

be 7 out of 7. 

BY MS. GREEN: 

Q. Mr. Aronson, I'm showing you what has 



54 

1 Aronson 
/- -~-

\ 

' 2 \ been marked as Defendants' Exhibit 70A. 

3 A. Is it multiple pages? 

4 Q. Yes. 

5 A. And is it four pages? 

6 Q. That's correct. 

7 A. I have it before me. 

8 Q. Okay. Can you take a look at·page 

9 No. 2.? 

10 A. Okay. 

11 Q. Where it says -- do you recall filing 

12 this application?, 

13 A. I don't recall filing it. It says 

14 Howard Aronson and I suspect it is correct. 

15 Q. And is there also a filing date 

16 there? 

17 A. Yes, there is. 

18 Q. And what's that? 

19 A. The filing date reads July 29, 1988. 

20 Q. Would this have been during the time 

21 that Lackenbach Siegel represented Cubatabaco? 

22 A. I'm assuming yes, and from the 

23 documents you've showed me, it appears correct. 

24 Q. Do you have any reason to believe 

25 .that it's not correct? 
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ｾ＠ 2. A. No. I have no reason to believe that 

3 it is correct. 

4 Q. Why was this reg~stration filed? 

5 A. I have no idea. 

6 Q. Okay. Was it filed as a substitute 

7 for the Cohiba mark? 

8 A. I have no idea. If we were 

9 ~e~uested, and that's my assumption, to file a 

10 trademark, we would file it and render a 

11 reasonable debit note for the service. 

·12 MR. GOLDEN: Would that get paid? 

13 THE WITNESS: Very likely not. 

14 BY MS. GREEN: 

15 Q. Was it filed to protect the Cohiba 

16 trade dress? 

17 MR. GOLDSTEIN: Objection to the 

18 form. I mean objection privilege. 

19 I instruct you not to answer. 

20 You can ask him if he has any 

21 recollection. 

22 BY MS. GREEN: 

23 Q. Do you have any recollection as to 

24 whether the Behike trademark was filed to 

-2 5 protect the Cohiba trade dress? 
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".,.,• 
A. No. I see the mark as a design, so 

3 it was filed for the entire design. 

4 Q. Did Lackenbach Siegel receive a 

5 regi 9 tration as a result of this filing? 

6 A. I don't recall, _but I'll look at the 

7 record and see what it says. 

8 (Witness reviewing document.) 

9 A. And the answer is, we were eminently 

10 SU CC e S S f U 1 ·. On September 19, 1989 ~twas 

11 granted to the applica~t. I don't know if we 

12 were representing them at that time or not, but 

13 they did achieve registration. 

14 Q. Are you aware of any sales f9r ~igars 

15 under the B~hike -ark during that time of ·filing 

16 and when you were successful? 

17 MR. GOLDSTEIN: Are you asking in the 

18 United States? 

19 MS. GREEN: Yes, in the United States. 

20 A. I'm not aware of sales. 

21 Q. And when you say "sales," are you 

22 referring just to the United State~ or anywhere 

23 else? 

24 A. I'm referring to the United States. 

25 Q. Okay·. Are you aware 0£ any sales 
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under the Behike mark? 

A. I would have no knowledge. They 

wouldn't I have no knowledge. 

Q. I'm going to show you what has been 

marked as Defendants' 70B. 

A. 

Q. 

A. 

Q. 

A. 

Thank you. 

Do you recognize that mark? 

Yes. 

What do you recognize it to be? 

I recognize it to be the word 

B~e-h-i-q-u-e and a design. 

Q. And is that any different from the 

prior design as shown in Defendants' Exhibit 78? 

A. 

Q. 

A. 

To me it appears different. 

Okay. Who filed this registration? 

I don't know, but I see the document 

that comes from TESS and lists James E. Siegel. 

Q. And would that have been the ~ormer 

James E. Siegel of your firm? 

A. That would be my assumption. 

Q. And was Lackenbach Siegel successful 

in obtaining a registration? 

A. On June 2nd, 1987 there was a 

registration granted . 
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2 Corporation, et cetera. 

3· Q. Okay. Other than what has been 

4 marked as Defendants' Exhibit 70A through E, do 

5 you have any recollection as to whether or not 

6 there were other applications filed? 

7 A. I don't recall. I don't recall. 

8 Q. Have you ever filed a Section 8 

9 declaration for a Cuban client. 

10 A. That's a good question. I don't 

11 know. I don't recall. 

12 MS. GREEN: Can you mark these, 

13 please. 

14 (Defendants' Exhibit 71, Empresa 

15 Cubana del Tabaco d/b/a Cubatabaco 

16 Supplemental Document Production and 

17 Privilege Log in Response to Defendant 

18 Culbro Corporation and General Cigar Co., 

19 Inc. Modified First Request for Pioduction 

20 of Documents, marked for identification, as 

21 of this date.) 

2·2 (Defendants' Exhibit 72, Letter dated 

23 6-5-00 from Rabinowitz, Boudin to Dore, 

24 marked for identification, as of this date.) 

25 (Defendants' Exhibit 73, Plaintiff's 
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Privilege Log of Dbcuments Withheld from 

Production in Response to Defendants' 

Modified First Request for Production 6f 

Documents dated 4-24-00, marked for 

~dentification, as of this date.) 

(Defendants' Exhibit 74, Plaintiff's 

Supplemental Privilege Log of Do~uments 

Withheld from Production in Response to 

Defendants' Modified First Request for 

Production of Documents dated 5-15-00, 

65 

marked for identification, as of this date.) 

(Defendants' Exhibit 75, privilege 

log, marked for identification, as of this 

date.) 

BY MS. GREEN: 

Q. I'm going to show yqu ~hat has been 

marked as Defendants' Exhibit 72. It's a letter 

from Rabinowitz, Boud~n, Standard, Krinsky & 

Lieberman dated June 5th, 2000 to Janet Dore. 

It's consisting of --

A. .I' 11 count them. 

MR. GOLDSTEIN: 

MS. GREEN: Yes. 

A. I have it before me. 
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( 
2 THE WITNESS: I don't know. 

3 A. I have no idea. 

4 Q. Did Lackenbach Siegel attempt to file 

5 any registration for the Cahiba mark on behalf 

6 of Cubatabaco? 

7 A. I don't remember. I mean we. could 

8 just search and find out. 

9 When you say "search," again, what 

10 are you referring to? 

11 A. This fabulous U.S. Tradamark 

12 Electronic Search System. 

13 Q. Are you aware of any legal 

14 restriction why Cubat~baco could not file'any 

15 mark I'm sorry, could not file th~. Cohiba 

16 mark back in 1984? 

17 A. No. 

18 Q. Let me just look at this. Exhibit 23 

19 was the search? 

20 (Witness handing.) 

21 Q. Okay. Are you familiar with an 

22 individual known as J. Duran? 

.23 A. The name Duran rings a bell, yes. 

24 Q. Would it refresh your memory if I 

25 told you that Mr. Duran is an attorney, was •an 
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attorney or is an attorney at Cubatabaco? 

A. I said I was familiar with the name. 

I never realized or I don't recall that he was 

an attorney, but I know that it was a name that 

we wrote to. 

Q. And in what capacity did you write to 

him? 

A. As the person at the client that 

correspondence went to, I guess at least part of 

the time. 

Q. Do you remember whether or not.you 

had several communications or a single 

communication with him? 

A. No. It must -- no, I don't remember 

directly. I assume there's more than one 

because I r13member the _name. 

Q. I direct, yo~r attention to page No. 5 

for a second. 

A. Yes. 

Q. Do you recall corresponding with 

Mr. Duran back in December of 1987? 

A. I don't have a present re6ollection: 

I see the entry in the log. I don't debate that 

there could have been a letter of that day. 
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Q. Do you recall turning over any 

6orrespondence from Mr. Duran over to the 

Rabinowitz firm? 

A. We went through this. If-we turned 

over, some files, whatever was in those files 

would be there. I don't know specifically what 

l. s .. I don't recall a lot. 

Q. I direct your attention to Exhibit 

No. 7 5. 

MR. GOLDSTEIN: What was 71.? 

THE WIT NE S S : A or B? 

MR. GOLDSTEIN: I don't kn6w. That's 

one of my problems. 

MS. GREEN: Seventy-five is ~lso 

consisting of a privilege log. 

MR. GOLDEN: I don't think she 

introduced it. 

MR. GOLDSTEIN: Okay. 

MS. GREEN: I had it strick~~-

MR. GOLDSTEIN: Seventy-five is what? 

MS. GREEN: Also a privilege log. 

I'll give you the dates on it .. 

MR. GOLDSTEIN: This one? 

MS. GREEN: Gonsisting of a cover 
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sheet of a fax and four pages. 

BY MS. GREEN: 

Q. 

A. 

Q. 

I direct your attention to page 3. 

(Witness complies~) 

Are you familiar with Ma~ia ~-

Carillo de Albornoz? 

A. No. 

7i 

Q. Okay. Would it refresh your ·memory 

if I told you that she's affiliated with. the 

Camara de Comercio in Havana? 

A. It's very possible. It do.esn' t ring 

a bell. 

MR. GOLDSTEIN: I think ~e'ie talking 

about the same person that y~u previously 

asked about. 

MS. GREEN: Right. My.apologies. 

BY MS. GREEN: 

Q. Do you recall sending a letter to he~ 

back in July of 1983? 

A. No. I see the entry and I c~n•t say 

that I did not. 

Q. Do you know of any reason why the 

entry would be incorrect? 

A. No. I have no recollection 
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2 whatsoever. It's 1983. 

3 Q. According to the log, it indicates 

4 potential application by Cubatabaco to register 

5 Cohiba in the U.S. 

6 To your knowledge, did Lackenbach 

7 Siegel take any further action beyond the 

8 correspondence with regards to applying for a 

9 registration? 

10 A. As.I said, I don't remember if it was 

11 ever filed or not. I'm sorry. I do not recall. 

12 Q. A~cording to the second one, it says 

13 "Unknown bu,t sometime prior to August 29, 1983." 

14 Do you see that? 

15 A. Yes. 

16 Q. Okay. Do you have any understanding 

17 as to why or what that means? 

18 A. Why it says unknown? 

19 Q. Um-hmm. 

20 A. What is the heading there that's 

21 blocked out? What is that supposed to be? 

22 MR. GOLDSTEIN: Is that how the fax 

23 came .to you? 

24 MS. GREEN: Yes, it is. 

25 A. What does the heading say? That.would 
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be ｴｾ･＠ first clue to solve this conundrum. 

Q. I think Mr,. Goldstein faxed it to 'us. 

MR. GOLDSTEIN: I see what happened: 

THE WITNESS: Date? 

MR. GOLDSTEIN: I f you wan,t to 

substitute this as the original, you can. 

MS. GREEN: Okay. 

A. I have no id'ea. I see from the fifth 

column ｴｨｾｴ＠ it's a telex, which yorio don't even 

know what is, and therefore, perhaps you don't 

put a date in a telex. I h'ave no idea . 

The telex was the precursor to a fax 

and, in fact, you probably don't even know. 

Q. Actually, I do. 

A. Do you remember rotary phories? 

(Discussion off the record.) 

(Defendants' Exhibit 76, Copy of 

Plaintiff's Privilege Log of Documents, 

marked for identification, 'as of this date.) 

MS. GREEN: You want to ｩｴｩｾｵｬ｡ｴ･Ｎｴｨ｡ｴ＠

this is the original or ... 

MR. GOLDSTEIN: Well, ｩｴｲｾ＠ a copy of 

the original but it's a non-fax versiDn of 

the same document as Defendants' 75. 
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'\ 

2 MS. GREEN: All right. 

3 BY MS. GREEN: 

4 Q. I'm going to show you Defendants' 

5 Exhibit 76 --

6 A. Got it. 

7 Q. -- which has been e~plained by 

8 Mr. Goldstein. 

9 A. Got it. My answers are ·exactly the 

10 same. 

11 Q. Under the third column it also 

12 indicates that there was a corres~6ndence fro~ 

,. 
I 13 '· 
' 

Lackenbach Siegel to Camara de Comercio. It 

14 also has the same designation "Unknown but 

15 sometime prior to August 28, 1984·-." 

16 Do you have an understanding as to 

17 · why? 

18 A. I have no idea. I note that it's a 

19 telex and perhaps different information goes on 

20 a _telex. I don't know. 

21 Q. Do you have any recollection as to 

22 whether or not the ~nd of August of 1983 you had 

23 a particular meeting with that cl1ent? 

I 24 I A. Absolutely not. I have no· 

' 
25 recollection whatsoever. 
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2 Q. Okay. Do you have any recollection 

3 as to any of those corresponden~e as noted in 

4 the priv log? 

5 A. I'm sorry, I do not. 

6 Q. ·Do you have any recollection of the-

7 ciient wanting to register the Cohiba_mark in 

8 the U.S.? 

9 A. I don't have any recollection. I see 

10 the characterization and that's the only thing 

11 that I know is the characterization. It's not 

12 mine. I don't know. 

13 Q. Do you have any recollection as to 

14 whether or not there were any investigations 

15 done by Lackenbach Siegel on the Cohiba ~ark? 

16 A. I'm ~orry, I don't. 

17 Q. Do you have any recollection as to 

18 any investigations by Lackenbach Siegel as to 

19 the usage of the Cohiba mark in the United 

20 States during the tenure of their 

21 attorney-client relationship? 

22 A. No, I don't recall at all. 

23 Q. Dq you have any recollection as to 

24 whether or not there was a trademark watch in 

25 place for the Cohiba mark? 
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( 
r'-

2 A. As I said before, I don't believe we 

3 did a watch. I don't even know if watches were 

4 done back then. 

5 Q. When you say did a watch, are you 

6 referring to the Cohiba mark or 

7 A. Any of the marks. I don't recall a 

8 watch at all. 

9 Q. And do you have any recollection 

10 whether or not you did any ｴｲ｡､ｾｭ｡ｲｫ＠ searches 

11 other than ｷｨｾｴ＠ we have ｭ｡ｲｫ･ｾＬ＠ shown and marked 

12 as exhibits? 

(, 13 A. No. Whatever we were asked, we would 
'-

14 have done and I don't recall. 

15 Q. Did you review The_Official Gazette 

16 for Cohiba? 

17 A. Urn, the office read The Official 

18 Gazette, you know, when it came 1n each week. I 

19 don't know for a specific mark. It was just a 

20 matter of what marks you remembered: 

21 Q. Was it part of your responsibilities 

22 back in 1980s? 

23 A. Absolutely not. Absolutely not. 

_24 Q. Whose responsibility was that? 

'-

25 A. It was no one's. responsibility. It 
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was a matter of interest to go through the 

Gazette. We were not doing it for any client or 

any specific reason. 

MR. DOWNING: Can we have five 

minutes and then we'll wrap up? 

(Recess is taken.) 

BY MS. GREEN: 

Q. As you'll note from Exhibit No. 76, 

Y?U wrote a letter as early as I'm sorry·. 

You corresponded as early as 1983 with the 

Chamber of Commerce. 

Does that refresh your recollection 

as to when you were f~rst retained by 

Cubatabaco? 

A. Obviously as earlj as •~3 if this is 

accurate. It doesn-'t refresh my recollection. 

I have no reason to doubt that it doesn't go 

back to 1983. 

Q. Aft~r reviewing all the exhibits, do 

you have any recollection at this time as to 

when you terminated your relationship with 

Cubatabaco? 

A. I was surmising and taking an 

educated guess that it was about the time of 
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that opposition that we had looked at. 

And ihat opposition referred to 19R9 

and that was in Exhibit ... That would be 

Exhtbit No. 67, which is dated October '89? 

A. Yes. That's my assumption. If 

there's other documents or things after that, I 

could be wrong, but that's my best judgment. 

Q. With regards to the 1983 lettei, do 

you have any recollection as .to any ea~lier 

communications with Cubatabaco? 

A. There could be. I certainly don't 

remember. There absolutely could be. I don't 

know. I was with the firm then, yeah. 

Q. It states here in exhibit, the last 

one .. 75. I'm sorry. Exhibit No. 75. 

MR, GOLDEN: Take a look at it .. 

A. Okay. In 75 it states '83, '83, 

I 83. 

MR. GOLDEN: There's no question 

pending. 

BY MS. GREEN: 

Q. There was a P?tential application to 

register the Cohiba mark. 

Was there any prior potential 
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2 application to register the Coh~ba mark prior to 

3 the July 5th, 1983 correspondence? 

4 A. I'm sorry. I don't know. The 

5 characterization in the exhibit is not mine. I 

6 have no reason to believe that it's incorrect, 

7 but it's not mine. I'm sorry. I just don't 

8 recall. 

Q. Did the first work that you started 

10 doing for Cubatabaco involve the Cohiba mark? 

11 A. As I said earlier, I absolutely don't 

12 know because I don't know how far back we 

13 represented them. 

14 (Discussion off the record.) 

15 A. I have Exhibit 66 before me .. 

16 Q. And according to the priv log that 

17 you were just viewing, it indicates that there 

18 were investigations with regards to registration 

19 of Cohiba in the United States? 

20 A. Okay. I'll read -- what paragraph is 

21 that and I'll read it. 

22 Q. I'm sorry. I was referring to the 

23 privilege log. 

24 A. Yes. Okay. I understand now. 

25 Q. And also with regards to Exhibit No. 
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2 2·3. 

3 MR. GOLDEN: I think you 

4 mischaracterized the characterization of th~ 

5 privileged documents. All it says is 

6 potential application. I don't s·ee anything 

7 that says investigatiori. 

8 MS. GREEN: Object;1on noted. Let me 

9 rephrase that question. 

1-0 BY MS. GREEN: 

11 Q. In Exhibit~23, it indic~ted th~t 

12 there was a search result-_that was conducted in 

13 May of 1984. 

14 A. Okay. 

15 Q. So you were aware of General Cigar or 

16 Culbro's ownership of the Cohiba mark back in 

17 1984? 

18 A. That's what it looks like. I don't 

19 remember it, but that's certainly what it looks 

20 like. 

21 Q. Are you aware of any legal reason why 

22 Cubatabaco could not file a petition to cancel 

23 back in 1984? 

24 A. I have no idea and no recollection. 

25 Q. Are you aware of any legal reason why 
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Q. According to the sear6h results 

stated in Exhibit No. 23, it indicates that 

General Cigar or Culbro is the owner of the 

mark. 

Do you see that? 

MR. GOLDSTEIN: Objection to· the 

form. 

A. I see the reference to Culbro. 

83 

Q. Okay. Was there any contact made 'by . 

Lackenbach Sieg~l to General Cigar or Culb~o 

Corporation? 

A. I recall no contact. Nothing comes 

to mind, so I ass~me there was no contact. 

Q. When you say "contact," does that 

include telephone calls and letters? 

A. Absolutely, and telexes. 

MS. ~REEN:· Okay. I would ju~l like 

to note for the record that Exhibit 71 arid 

Exhibit No. 72 were marked but weren't 

actually used. They both consist of priv 

logs. 

Exhibit No. 71 is a privilege log 

marked "Empresa Cubana del Tabaco d/b/a 

Cubatabaco Supplemental Documerit Production 
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and Privilege Log in Response to Defendant 

Culbro Corporation and General Cigar Co., 

Inc. Mod~fied First Request for Production 

84 

of Documents," and that is dated August 1st, 

2000. 

And Exhibit No. 72 is also a --

MR. GOLDSTEIN: That was introduced. 

MR. GOLDEN: Yeah, I have a 72. 

MR. GOLDSTEIN: Seventy-four wasn't 

introduced. 

MS. GREEN: No, I didn't use it. We 

marked it but I didn't --

MR. GOLDSTEIN: You put it in front of 

the witness and --

MS. GREEN: Well, anyway. 

MR. GOLDEN: Off the record. 

(Discussion off the record.) 

MS. GREEN: Defendants' Ex~ibit No. 

74, "Plaintiff's Supplemental Privilege Log 

of Documents Withheld from Production in 

Response to Defendants' Modified First 

Request for Production of Documents" and 

dated May 15th, 2000. 

BY MS. GREEN: 
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Q. To your knowledge, are you aware of 

any objections to Culbro or General. Cigat''s use· 

of the registration of Cohiba? 

A. I'm not. I'm assuming on behalf of 

Cuba tabaco .. No, I'm not aware of any 

obje<?tions. 

MS. GREEN: That's it. Thank you, 

s 1. r. 

MR. GOLDSTEIN: I have no questions. 

for the witness. 

THE WITNESS: Okay. Thank you. 

(Time noted:. 12:05 p.m.) 

HO.WARD N. ARONSON, . ESQ. 

Subscribed and sworn to before me 

this day of 2000. 
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C E R T I F I C A T E 

STATE OF NEW YORK 

ss. 

COUNTY OF NEW YORK 

_ I, ANNETTg ARLEQUIN, a Certified Shortharid 

Reporter and Notary Public within and for 

the State of New York, do hereby certify: 

That HOWARD N. ARONSON, ESQ., the 

witness whose deposition is hereinbefore set 

forth, was duly sworn by me and t~~t such 

deposition is a true record of the 

testimony given by the witness. 

I further certify that I am not 

related to any of the parties to this 

action by blood or marriage, and that I am 

in no way interested in the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

se~ my hand this 13th day of November, 2000_ 

My commission expires: 

6/ 3 o I 02 

ANNETTE ~RLEQUIN, CSR, RPR 
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ORIGINAL 
IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

Plaintiff, 

vs. 

CULBRO CORPORATION and GENERAL 

C I GAR CO . , INC . , 

Defendants. 

97 Civ. 

8399 (RWS) 

---------------------------------------x 

Rule 30(B) (6) DEPOSITION OF CLIFFORD BACHNER 

New York, New York 

Friday, June 30, 2000 

Reported by: 

ANNETTE ARLEQUIN 

CSR NO. 1450 

JOB NO. 109658 

ｾ＠
,:;......J 

ESQUIRE™ 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 
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s. 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

June 30, 2000 

10:10 a.m. 

Rule 30(B) (6) deposition of CLIFFORD BACHNER, 

held at the offices of RABINOWITZ, BOUDIN, 

STANDARD, KRINSKY & LIEBERMAN, P.C., 740 

Broadway at Astoria Place, 5th Floor, New 

York, New York, pursuant to Subpoena, before 

ANNETTE ARLEQUIN, a Certified Shorthand 

Reporter and a Notary Public of the State of 

New York. 
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--
2 A p p E A R A N C E S: 

3 

4 RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

5 LIEBERMAN, P.C. 

6 Attorneys for Plaintiff 

7 740 Broadway at Astoria Place, 5th Floor 

8 New York, New York 10003-9518 

9 BY: DAVID B. GOLDSTEIN, ESQ. 

10 

11 

12 MORGAN & FINNEGAN, LLP 
,..,,..__ 

I 13 Attorneys for Defendants 
\ 

14 345 Park Avenue 

15 New York, New York 10154-0053 

16 BY: JANET DORE, ESQ. 

17 

18 

19 A L s 0 p R E s E N T: 

20 

21 JANET MURPHY, Summer Associate, 

22 Morgan & Finnegan 

23 

Ｎｾｾｾ＠

24 

25 
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14 

15 
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20 

21 

22 

23 

24 

25 

IT IS HEREBY STIPULATED AND AGREED, 

by and between the attorneys for the 

respective parties herein, that filing and 

sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 
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2 

3 

4 

C L I F F O R D BACHNER, called as a 

witness, having been duly sworn by a Notary 

Public, was examined and testified as 

5 follows: 

6 EXAMINATION BY 

7 MR. GOLDSTEIN: 

8 Q. Can you please state your name and 

9 Your business address for the record. 

10 A. Clifford Bachner, Bachner & Company, 

11 130 West 25th Street, New York City. 

12 Q. Mr. Bachner, have you ever been 

13 deposed before? 

14 

15 

A. 

Q. 

No. 

Your counsel has probably spoken to 

16 you, but very briefly, I'll be asking you 

17 questions you'll give me answers to the best of 

18 your ability. 

19 You understand you're under oath? 

20 

21 

A. 

Q. 

Yes. 

If you don't understand a question or 

22 you don't think you heard it and you want me to 

23 repeat it or clarify, please ask me to do so, 

24 otherwise there will be an assumption that you 

25 understood the question and you answered it 

5 



6 

1 Bachner 

2 truthfully and to the best of your ability. 

3 Do you understand that? 

4 A. Yes, I do. 

5 Q. You understand that everything you say 

6 is being recorded by the court reporter? 

7 A. Yes. 

8 Q. If you need a break for any reason, 

9 you let me know and at a convenient point we'll 

10 take a break. 

11 Have you ever testified in a trial 

12 before? 

13 A. No. 

14 Q. Or in any kind of an adversary 

15 hearing? 

16 A. No. 

17 Q. Have you ever been retained as an 

18 expert in litigation or an adversary matter by 

19 attorneys? 

20 A. No. 

21 Q. You understand that you're here 

22 pursuant to a subpoena as a witness on behalf of 

23 Bachner & Company? 

24 A. Uh-huh. Yes. 

25 Q. And let me --



7 

1 Bachner 

2 MR. GOLDSTEIN: Why don't we mark 

3 this. 

4 (Plaintiff's Exhibit 109, Subpoena, 

5 marked for identification, as of this date.) 

6 BY MR. GOLDSTEIN: 

7 Q. I'm showing you what's been marked as 

8 Plaintiff's 109. It's a subpoena to Bachner & 

9 Company. 

10 Have you seen this document before? 

11 A. Yes. 

12 Q. And in the document there are some 

13 topics, matters on which examination is 

14 requested. I guess about three pages in. 

15 A. Uh-huh. Yes. 

16 Q. Did you review that before? 

17 A. Yes. 

18 Q. And you see that there's three items 

19 or topics? 

20 A. Yes. 

21 Q. Are you the person with the most 

22 knowledge at Bachner & 
b,. 

Company regarding the~e 

23 three items? 

24 A. Yes, I am. 

25 Q. And each item separately? 



( " 
/ 

1 Bachner 

2 A. Yes. 

3 Q. What is your position at Bachner & 

4 Company? 

5 A. President. 

6 Q. And are you the sole owner of the 

7 company? 

8 A. Yes. 

9 Q. Approximately how many employees do 

10 you have? 

11 A. Just one besides myself. 

12 Q. And how long has this company existed? 

13 A. Fifteen years. 

14 Q. And you have always been, I take it, 

15 the president of the company? 

16 A. Yes. 

17 Q. And the employee, has that employee 

18 been a long-term employee? 

19 A. One year. 

20 Q. Just one year. 

21 In the period from, say, 1990 to 1998 

22 did you have employees? 

23 

24 

25 

A. 

Q. 

A. 

Yes. 

And approximately how many? 

One. 

8 



1 

2 Q. 

Bachner 

And were there different people or was 

3 it one person? 

4 

5 

6 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

A. 

Q. 

One. 

And who was that? 

Ross Charters. 

Ross? 

Charters. 

Charters. 

And what are your responsibilities, 

11 other than as president running the company, what 

12 else are you responsible for? 

13 A. Interaction with clients and managing 

14 the business. 

15 

16 

17 

18 

19 

Q. 

A. 

Q. 

A. 

Q. 

Do you do creative work? 

Yes. 

And do you do also production work? 

Yes. 

And I take it the company is a design 

20 firm or is it something more that just -- well, 

21 let me ask you, what does the company do? 

22 A. It's a design firm. 

23 

24 

25 

Q. 

located? 

A. 

And where did you say the company was 

I'm sorry. 

130 West 25th Street, Manhattan. 

9 
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1 Bachner 

2 Q. And you've been there for the 15 

3 years? 

4 A. In this space, um, I think nine 

5 years. 

6 Q. Did you engage in a review of 

7 documents, receive some documents from Morgan & 

8 Finnegan, from your company, were you the one 

9 responsible for reviewing documents? 

10 

11 

A. 

Q. 

Yes. 

And is it your belief that you found 

12 and produced to your counsel all the documents 

13 you had relating to the Cohiba cigar? 

14 

15 

A. 

Q. 

Yes. 

You did not withhold any documents 

16 from counsel on the grounds that you didn't think 

17 they were relevant or important? 

18 

19 

20 

A. 

Q. 

A. 

21 question? 

22 

23 

Q. 

I did. 

No, I mean regarding Cohiba. 

No, I -- can you rephrase the 

Yes. 

Were there any documents in your files 

24 concerning Cohiba, either the Cuban Cohiba or the 

25 General Cigar Cohiba, that you did not give to 

10 



1 Bachner 

2 counsel? 

3 

4 

A. 

Q. 

No. 

Were there any documents that you know 

5 that Bachner & Company had regarding Cohiba 

6 cigars that you no longer have? 

7 A. No. 

8 Q. So you saved everything from that --

9 everything that you created, you saved copies of 

10 or you saved originals of? 

11 A. Everything, um -- let me see. 

12 Everything that I created, yes, that I have 

13 

14 

was 

Q. 

rephrase the question again. I'm sorry. 

What I'm trying to drive at is, did 

15 you at one time have or create documents related 

16 to Cohiba that no longer exist? 

17 

18 

A. 

Q. 

Yes. 

Okay. And what types of documents did 

19 you once have that no longer exist? 

20 A. Materials that were transfers, they 

21 were mentioned in the briefing. 

22 

23 

Q. 

A. 

When you say transfers. 

Those are graphics that are applied, 

24 they have a self-adhesive back and they are 

25 applied to any surface. 

11 
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2 

3 

4 

5 

6 

7 

8 

Bachner 

MS. DORE: I told you I'd bring them. 

MR. GOLDSTEIN: Well, there's a lot 

more things going on I guess. Thank you. 

MS. DORE: Because if I didn't, then 

you'd want to depose the witness again and I 

didn't want that. 

MR. GOLDSTEIN: Probably. 

9 BY MR. GOLDSTEIN: 

10 Q. Have you done any work for General 

11 Cigar other than Cohiba? 

12 

13 

A. 

Q. 

Yes. 

And are you currently doing work for 

14 General Cigar? 

15 

16 

A. 

Q. 

Yes. 

Have you ever done work for Culbro 

17 Corporation other than work for General Cigar? 

18 

19 

A. 

Q. 

Yes. 

When did you first start doing work 

20 for Culbro or General Cigar? 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Approximately nine years. 

1991? 

Yes. 

And have you more or less continuously 

25 done work over those nine years for General 

16 



1 Bachner 

2 Cigar? 

3 A. Yes. 

4 Q. And how large a client are they of 

5 yours, either by percentage or volume or rank? 

6 

7 

A. 

Q. 

Rank, fairly large. 

Have you worked on other cigar brands 

8 other than Cohiba? 

9 

10 

11 for? 

12 

A. 

Q. 

A. 

Yes. 

What brands have you done design work 

I've worked on domestic brands and 

13 premium brands. 

14 

15 

Q. 

A. 

What premiums? 

Macanudo. Let me see. I'm trying to 

16 remember if they are premium brands or not. 

17 Temple Hall. 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

They are. 

And Macanudo Robust, Macanudo Maduro. 

I'm trying to think. 

If that helps, let me know. 

I've worked on La Flor De Cano and .. 

Have you done any work on Partagas? 

We've worked on Partagas somewhat. 

And any others you can think of? 

17 



1 

2 A. 

Bachner 

There are others I'm sure. I can't --

3 there are a few more that I'm trying to 

4 

5 

remember. 

Q. 

I didn't bring a list with me. 

Do you know if General Cigar uses any 

6 other design firm for its design work related to 

7 its premium brands? 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. 

I believe they do. 

Do you know who else they use? 

No. 

You believe they use other companies 

12 but you don't know who they are? 

13 A. Correct. 

14 Q. Just much more generally, or not much 

15 more but just generally, what kind of work have 

16 you done in the past for Culbro Corporation? 

17 A. Packaging design. 

18 Q. For food products or ... 

19 A. When you asked me the question, they 

20 also own Villazon 

21 Q. Right. 

22 A. - - Culbro. So it's the same sort of 

23 work that I've been doing, so including that. 

24 Q. I would include those with General 

25 Cigar. 

18 
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1 Bachner 

2 So you've done work for Villazon cigar 

3 products? 

4 A. Uh-huh. 

5 Q. Have you done any work for either 

6 General Cigar or Culbro unrelated to cigars? 

7 A. No. 

8 Q. Okay. Have you done design work for 

9 any other cigar companies? 

10 A. No. 

11 Q. Any other tobacco related? 

12 A. No. 

·13 Q. So General Cigar is your exclusive 
/ 

14 cigar company, the only company you've done cigar 

15 work for? 

16 A. Yes. 

17 Q. In 1991, you said that was the first 

18 time you did work for General Cigar? 

19 A. Yes. 

20 Q. And what did that concern? 

21 A. Designing the line for Garcia Vega 

22 cigars. 

23 Q. And when did -- do you yoursel~ have 

24 any -- do you yourself smoke cigars? 

25 A. No. 



1 Bachner 

2 Q. When did you first do work for General 

3 Cigar on Cohiba? 

4 A. I would have to look at the dates on 

5 my invoices, but ... 

6 Q. Why don't we do that. 

7 MR. GOLDSTEIN: I want to mark this. 

8 (Plaintiff's Exhibit 110, Seven 

9 Bachner & Company invoices from 10-5-97 to 

10 12-29-97, marked for identification, a~ of 

11 this date.) 

12 BY MR. GOLDSTEIN: 

13 Q. I'm showing you what's been marked as 

14 Plaintiff's 110, and it's documents produced by 

15 your company, B 1 through B 7, and it's seven 

16 invoices of different dates together as one 

17 document. 

18 The first date is the first 

19 invoice, page 1 is 5 October '92, and the last 

20 invoice, page 7 is dated 12-29-97. 

21 Looking at the 5 October '92 invoice, 

22 does that help you to recall when you first 

23 started doing work for General Cigar on Cohiba? 

24 A. Yes. 

25 Q. And when did you first start doing 

21 



1 Bachner 

2 work? 

3 

4 

A. 

Q. 

I would say September of '92. 

Do you have any knowledge of any other 

5 design firm doing work on General Cigar's Cohiba 

6 prior to September of '92? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

had done 

A. 

Q. 

A. 

Q. 

I have no knowledge. 

Not one way or the other? 

Correct. 

Is it your understanding that 

work before you? 

I have no knowledge of that. 

One way or the other? 

Correct. 

Okay. So you probably started 

working, do you recall when in September? 

nobody 

Like 

17 was it like four weeks before or a week before? 

18 

19 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

I don't remember. 

Okay. In other words, sometime --

Prior to the date. 

About a month before that or less? 

I don't remember. 

Well, you said September. 

Yeah, I'm guessing because the date of 

25 the invoice, and it's usually about a month. 

22 
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1 Bachner 

2 Q. Okay. Who contacted you frdm General 

3 Cigar? 

4 A. John Rane.. 

5 Q. And has he been the one who had given 

6 you the Garcia Vega work? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. No. Jeri Nachman. 

Q. From General Cigar? 

A. Yes. 

Q. Had given you the Garcia Vega work? 

A. Yes. 

Q. And had you done any work other than 

Garcia Vega when John Rane called you to ask you 

to work on Cohiba? 

A. I don't remember. 

Q. Do you remember if that's the first 

time you dealt with John Rane? 

A. On Cohiba? 

Q. No. Do you remember if that's the 

first time you dealt with John Rane when he came 

to you about Cohiba? 

A. No. Could you rephrase the question? 

Q. Had you dealt with John Rane prior to 

24 him coming and asking you to do work on Cohiba? 

25 A. He was partly involved with the Garcia 

23 



1 Bachner 

2 Vega project with Jeri Nachman, so that was my 

3 first experience with General Cigar. 

4 Q. Okay. Do you have any recollection of 

5 dealing with John Rano on any other matter prior 

.6 to working on Cohiba? 

7 A. Oh, yes, I'm sure. 

8 Q. You just can't recall if there was 

9 anything 

10 A. I can't recall specifically, but we 

11 were working on an ongoing basis. 

12 Q. Uh-huh. So it was more than just 

13 Garcia Vega before the Cohiba project? 

14 A. Possibly. 

15 Q. Do you remember what John Rano said to 

16 you, what he asked you to do? 

17 A. No. 

18 Q. Did he provide you with any 

19 documents? 

20 A. Could you clarify what you mean by 

21 documents? 

22 Q. Did he give you pictures, images, 

23 sketches? 

24 A. Yes. 

25 Q. Information about Cohiba cigars? 

24 
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1 Bachner -
2 A. Yes. 

3 Q. What do you recall him giving you? 

4 A. Boxes, photos. I think that's it. 

5 Q. When you say boxes, boxes of cigar 

6 boxes? 

7 A. A wooden cigar box, a single cardboard 

8 cigar holder for one single cigar and a 

9 promotional photo pamphlet. 

10 Q. And whose cigar box was it? 

11 A. Cohiba. 

12 Q. The General Cigar Cohiba or the Cuban 

' 13 ,I Cohiba? 
I , __ ., 

14 A. Cuban Cohiba. 

15 Q. And when you say a "cigar holder," 

16 like a single cigar cardboard? A single cigar 

17 would be inside? 

18 A. Correct. 

19 Q. And was that also the Cuban Cohiba? 

20 A. Yes. 

21 Q. And when you say a "promotional photo 

22 pamphlet," was that also the Cuban Cohiba? 

23 A. Yes. 

24 Q. Did he give you any images or pictures 

25 of General Cigar's Cohiba? 
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1 Bachner 

2 A. No. 

3 Q. Did you ever have any understanding 

4 that there was, previous to meeting with John 

5 Rano, a General Cigar Cohiba? 

6 A. No. 

7 Q. Did he tell you that there was a 

8 General Cigar Cohiba? 

9 A. No. 

10 Q. Did he tell you there was not a 

11 General Cigar Cohiba? 

12 A. No. 

13 Q. He did~'t say anything one way or the 

14 other; we're going to be introducing a new cigar 

15 or we have an old cigar but we want to do 

16 something different with it? 

17 A. Correct, he did not. 

18 Q. You don't recall him saying one thing 

19 one way or the other ab~ut whether this was a 

20 preexisting or new cigar? 

21 A. No. 

22 Q. Diq he tell you where he got the --

23 his source for the Cuban cigar boxes and other 

24 information, other material? 

25 A. No, he did not. 
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1 Bachner 

2 Q. Were there cigars as well or just the 

3 boxes? 

4 A. Just the boxes. 

5 Q. And the other material? 

6 A. Yes. 

7 Q. And when you said he gave you photos, 

8 do you recall what the photos were of? 

9 A. It was a promotional pamphlet of 

10 various cigar products. 

11 Q. Of the Cuban Cohiba? 

12 A. Including the Cuban Cohiba, but not 

13 only. 

14 Q. Were they all Cuban or were they 

15 different types of products? 

16 A. I honestly don't -- I don't know. 

17 Q. Do you still have that pamphlet? 

18 A. Yes. 

19 Q. Is that something that you gave to 

20 counsel? 

21 A. Yes. 

22 Q. Okay. I'll go through it and see if I 

23 have it. 

24 And did he give you photos, you know, 

25 actual photographs as opposed to, you know, a 
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2 brochure or pamphlet with photos? 

3 A. No. 

4 Q. Did he tell you to do anything with 

5 this information? 

6 A. Yes. 

7 Q. What did he ask you to do? 

8 A. Are you familiar with comping? 

9 Q. Generally, but why don't you briefly 

10 describe what it is. 

11 A. Comping is a mock-up of -- it's a 

12 facsimile of a finished product before 

13 production. And we were asked to comp several 

14 items. 

15 Q. What items were you asked to comp? 

16 A. Inside label for a wooden box, black 

17 line art for the exterior of that wooden box, a 

18 five-pack cardboard pack holding five cigars and 

19 one single-pack insert that would go inside of 

20 that five-pack, and cigar bands. 

21 Q. And the only information he gave you, 

22 the only documents he gave you is, or things that 

23 he gave you, is what you already described to me? 

24 A. Yes. 

25 Q. And then he asked you to do a mock-up? 
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Yes. 

Okay. Did he ask you to use the 

4 information and materials that he had given to 

,5 you as part of the mock-up? 

A. Yes. 

Q. Okay. What did he ask you to do with 

8 those materials? 

9 

10 

11 

A. 

Q. 

A. 

That he provided me with? 

Uh-huh. 

To base the mock-ups, as best I could, 

12 on material provided, on the material that he 

13 provided. 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 long? 

20 A. 

21 Q. 

22 generally? 

Did he tell you why? 

No. 

Did you ask? 

No. 

You've been a graphic designer for how 

Twenty years. 

You're aware of copyright issues, 

I mean I know you're not a lawyer, 

23 but you're aware of potential copyright concerns 

24 

25 

in your work as a graphic designer? 

A. Yes. 
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2 Q. Okay. Did he say anything about 

3 whether someone at General Cigar had directed him 

4 to give you this assignment? 

5 A. No. 

6 Q. Did you know what John Rana's position 

7 was with General Cigar at that time? 

8 A. Yes. I don't recall the official 

9 title, but I had a sense of his role of vice 

10 president or I don't remember exactly. 

11 Q. But you had a sense that he was the 

12 vice president of the company? 

13 A. Of? 

14 Q. General Cigar. 

15 A. Yes. 

16 Q. And you had an understanding that he 

17 was the head of marketing 

18 A. Yes. 

19 Q. for premiums; is that correct? 

20 A. That's correct. 

21 · Q. Were you told -- did Mr. Rane ask you 

22 to review Cigar Aficionado magazine? 
:{ 
ｉｾｾ＠

23 A. No. 

24 Q .. Did he show you the premier issue of 

25 Cigar Aficionado magazine? 
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2 A. No. 

3 Q. Did he discuss with you at all either 

4 the Cuban Cohiba or the General Cigar Cohiba? 

5 A. No. 

6 Q. He didn't say anything about the 

7 cigars, either of the company cigars? 

8 A. No. 

9 Q. Were you shown any prior packaging for 

10 General Cigar's Cohiba? 

11 A. No. 

12 Q. Or prior mock-ups or prior designs? 

13 A. No. 

14 Q. At any time. Not just in this initial 

15 meeting, but at any time working -- based on 

16 the -- let me ask you this: If you look at the 

17 invoices I gave you, the invoice -- there's 

18 invoices dated in 1992 and 1993 and then 1997. 

19 Pages 1 through 4 invoices for '92 through '93, 

20 and the last one in that time period is May 17th, 

21 1993. 

22 Do you know when you ceased doing work 

23 on the Cohiba in 1993? 

24 A. Well, I would base it on this 

25 
. . 
invoice. It was, I would say, May 17th or prior 
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2 to. 

3 

4 

5 

Q. 

A. 

Q. 

Of 1993. 

Of 1993. 

Okay. From September '92 to May '93, 

6 were you ever shown earlier images or designs for 

7 General Cigar's Cohiba? 

8 

9 

A. 

Q. 

No. 

Were you ever shown mock-ups or 

10 photographs or anything else related to potential 

11 or planned designs for the Cohiba? 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

No. 

The General Cigar Cohiba? 

No. 

This initial meeting with Mr. Rano, he 

16 came to you, your place, or you went over to 

17 General Cigar? 

18 MS. DORE: Objection. No foundation. 

19 BY MR. GOLDSTEIN: 

20 Q. Did you have a meeting with Mr. Rano? 

21 A. Yes. 

22 Q. Okay. And that was the first contact 

23 you had with General Cigar regarding Cohiba? 

24 A. Yes. 

25 Q. Did he come to you? Did you go to his 
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2 place? Do you recall? 

3 A. I went to his place. 

4 Q. In Connecticut or New York? 

5 A. New York. 

6 Q. And that's where he gave you this 

7 material? 

8 

. 9 

A. 

Q. 

Yes. 

Okay . And you took that material back 

10 to your office? 

11 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

Yes. 

Okay. And then ~hat did you do? 

Could you be specific? 

Did you take photographs? Did you 

make copies? Did you start to -- did you ask 

16 your associate, your employee to do design work? 

17 Did you hire an outside vendor to do the work 

18 that he had asked to you do? 

19 A. I worked with my assistant and we 

20 worked on the assignment that was given to us. 

21 

22 

23 

24 

25 

MR. GOLDSTEIN: Why don't we mark a 

few of these documents. 

(Plaintiff's Exhibit 111, Color copies 

of single cardboard box for Panatelas and 

Cohiba, marked for identification, as of 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Bachner 

this date.) 

(Plaintiff's Exhibit 112, Color copies 

of single cardboard box for Esplendidos, 

marked for identification, as of this date.) 

(Plainti£f's Exhibit 113, Color copies 

of wooden box for Cohiba, La Habana, Cuba, 

25 Esplendidos, marked for identification, 

as of this date.) 

(Plaintiff's Exhibit 114, Color copies 

of cardboard box for five cigars, marked for 

identification, as of this date.) 

13 BY MR. GOLDSTEIN: 

14 

15 page. 

Q. Let me do this: I'll stay on the same 

I'm going to show you 111 first. I'm 

16 going to give them to you all at the same time, I 

17 think, and then let me give you what's been 

18 marked as Plaintiff's 112. 

19 

20 

21 

Q. 

(Counsel handing.) 

And then what's been marked as 113. 

(Counsel handing.) 

22 Q. And then what's been marked as 

23 Plaintiff's 114. 

24 

25 Q. 

(Counsel handing.) 

I've just h~nded you four sets of· 
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2 documents marked as Plaintiff's 111, Plaintiff's 

3 112, Plaintiff's 113 and Plaintiff's 114, all of 

4 which came out of the files of Bachner & 

5 Company. What's been marked are color versions 

6 or color copies. 

7 My first question is, these color 

8 Xeroxes, is that what you had in your possession 

9 or you had the actual objects? 

10 A. I had the objects. 

11 Q. And is it your understanding that 

12 counsel made the color copies? 

13 A. Yes. 

14 Q. Okay. 

15 MR. GOLDSTEIN: And these are the 

16 objects that you brought? 

17 MS. DORE: (Counsel nodding). 

18 MR. GOLDSTEIN: Can I ask you to bring 

19 them out? 

20 (Counsel complies.) 

21 MR. GOLDSTEIN: Counsel from Morgan & 

22 Finnegan, Ms. Dore; just put on the table a 

23 cigar box, the Cuban Cohiba box for 25 · 

24 Esplendidos, and has also produced, has also 

25 pulled out from the box, a variety of other 
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2 documents that -- or boxes, more things and 

3 documents that we'll go over. 

4 BY MR .. GOLDSTEIN: 

5 Q. Is this how you had them stored, by 

6 the way, in your office, like inside the various 

7 cutouts inside the Cohiba box? 

8 A. Yes. 

9 Q. Okay. Let me do this so because I 

10 want to make the record clear. 

11 MR. GOLDSTEIN: Can we go off ~he 

12 record for a second? 

13 (Discussion off the record.) 

14 MR. GOLDSTEIN: We just had a brief 

15 conversation between counsel off the record, 

16 and what we've decided to do is we're not 

17 going to mark the objects as exhibits, we'll 

18 use the color Xeroxes as the exhibits, and 

19 counsel for Morgan & Finnegan will retain 

20 these particular objects in the event that 

21 they're needed later in the proceeding. 

22 MS. DORE: Yes, that's correct. 

23 BY MR. GOLDSTEIN: 

/ 24 Q. The plaintiff's 111, the color copies 

25 that we've marked, are color copies of this 
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2 single cardboard cigar box which would hold a 

3 single cigar marked Panatelas and Cohiba; is that 

4 correct? 

5 A. Yes. 

6 Q. And it's this little cardboard box 

7 that would hold a single cigar, that's what 

8 Mr. Rano gave to you? 

9 A. Correct. 

10 Q. And if you look at 112, that's --

11 MR. GOLDSTEIN: Is it in inside here? 

12 MS. DORE: It should be. 

; 

\ 
' 13 

', 
Q. That's of this single cigar cardboard 

" 
,, 

14 box for Esplendidos? 

15 A. Yes. 

16 Q. Okay. And 112 is copies of this 

17 cardboard box? 

18 A. Yes. 

19 Q. Okay and the cardboard box for the 

20 single cigar Esplendidos, that's what Mr. Rano 

21 

22 A. I need to see it. 

23 (Witness viewing exhibit.) 

I 

\ 

,------- ... , 
24 A. No. This was created for him based on 

·-
25 material provided. 
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2 Q. The Esplendidos l. s something that you 

3 created? 

4 A. Yes. 

5 Q. Okay. 

6 A. That's a comp. 

7 Q. That's a comp. 

8 But the Panatelas, that's something 

9 that was preexisting and Mr. Rano gave to you? 

10 A. Yes. 

11 Q. So the Pantelas l. s the Cuban Cohiba l. s 

12 your understanding? 

13 

14 

A. 

Q. 

Yes. 

And the Esplendidos 1.s your creation 

15 of -- is a comp based on Mr. Rano's instructions 

16 to you? 

17 A. Yes. 

18 Q. Inside there's also a box, a cardboard 

19 box. 

20 Is that Pl~intiff's 114? 

21 A. Yes. 

22 Q. Okay. And so the cardboard box that 

23 would hold five cigars is, 114 is color Xerox or 

24 color copies of this particular cardboard box? 

25 A. Yes. 
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Okay. Now is this box also a comp? 

Yes. • 

Okay. And inside of it, in addition 

5 to the Esplendido are four, white, unmarked cigar 

6 holders or cardboard packages that would hold a 

7 single cigar? 

8 

9 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

And you created these white objects? 

Yes. 

Just to sort of fill out the box? 

Yes. 

You would only make one mock-up and 

14 the others are just to fill out the box? 

15 

16 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

A. 

Q. 

That's correct. 

Is there a cigar inside? 

I don't know. 

Can I open it? 

Yes. 

Inside this particular one is a 

21 Macanudo, and I take it that is the size of 

22 Esplendido~: 

23 

24 

25 

A. 

Q. 

Do you recall putting the cigars in? 

No, I don't. 

So you don't know what's in the other 
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2 ones? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. No, I don't. 

Q. Okay. 

MS. DORE: They're all empty except 

for the one. 

MR. GOLDSTEIN: I'm sorry? 

MS. DORE: I think they're all empty 

except for the one. 

MR. GOLDSTEIN: If they're all 

Macanudos, I guess what I would be curious 

would be if there's a General Cigar Cohiba 

or a Cuban Cohiba. 

MS. DORE: I was able to open 

MR. GOLDSTEIN: This is also 

Macanudo. 

MR. GOLDSTEIN: Off the record. 

(Discussion was held off the 

record.) 

MR. GOLDSTEIN: Counsel has 

established that the four white boxes 

contain Macanudo cigars. 

If Mr. Wollen was here, I guess he 

could smoke them but ... 

MS. DORE: They're probably stale. 

41 



42 

1 Bachner 

2 BY MR. GOLDSTEIN: 

3 Q. You don't have a recollection of 

4 putting those cigars in or them being provided? 

5 A. No. 

6 Q. Okay. And just so I'm clear, what's 

7 Plaintiff's 114, this box, is something you 

8 created? 

9 A. Yes. 

10 Q. Okay. And you created this between 

11 September and October 5th, 1992? 

12 A. Yes. 

13 MR. GOLDSTEIN: Why don't we mark 

14 this. 

15 (Plaintiff's Exhibit 115, Color Xerox 

16 copies of small pamphlet entitled "Cohiba 

17 Cigar Divan," marked for identification, as 

18 of this date.) 

19 BY MR. GOLDSTEIN: 

20 Q. I'm showing you what's been marked as 

21 Plaintiff's 115. 

22 MR. GOLDSTEIN: And, again, what's 

23 been marked is a color copy, and one of the 

24 documents Mr. Bachner produced was a small 

25 pamphlet or brochure, the cover page of 



1 Bachner 

2 which is the Cohiba Cigar Divan. 

3 BY MR. GOLDSTEIN: 

4 Q. Is 115 copies of this, this small 

5 pamphlet? 

6 A. Yes, it is. 

7 Is this one of the -- when you said 

8 that you were given by Mr. Rano a promotional 

9 photo pamphlet, is this that pamphlet? 

10 A. Yes, it is. 

11 Q. And did Mr. Rano ask you to do 

12 anything with ~egard to this particular pamphlet? 

13 A. Yes, he did. 

14 Q. What did he ask you to do? 

15 A. He asked me to use the photo of the 

16 Cohiba packages as a basis for mocking up the 

17 packages that we were referring to. 

18 Q. Okay. And when you say the packages 

19 of the Cohiba, you're referring to what in the 

20 color copies is page 36, B 36? 

21 A. 

22 Q. 

Yes. 

t 
Did he ask you to do anything -- and 

; 

23 on page B 36, could you describe what that is? 

24 A. Those are -- they appear to be boxes 

25 of Cohiba, packs of cigars. 
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2 Q. Okay. Both cardboard p.ackages? 

3 A. Yes, both cardboard packages, a wooden 

4 exterior and some cigar bands. 

5 Q. Okay. In front of a picture of a 

6 Picasso I take it? 

7 A. Yes. 

8 Q. Did he ask you to do anything with 

9 respect to the other pictures or images in the 

10 brochure? 

11 A. No. 

12 Q. Do you know what the source of this 

,,,,---

13 brochure or document is? 

14 A. No. 

15 Q. Did he say where it had come from or 

16 where he had gotten it? 

17 A. No. 

18 Q. If you would take a look at 

19 Plaintiff's 113. That's the box. 

20 Am I correct that those are color 

21 copies of the wooden box that's here on the 

22 table, the Cohiba, La Habana, Cuba, 25 

23 Esplendidos? 

24 A. Yes. 

25 Q. And is this box, the wooden box in 



1 Bachner 

2 front of us, was this box one of the items that 

3 Mr. Rane 9ave to you at that initial meetirg? 

4 

5 

A. 

Q. 

Yes, it was. 

And inside that box at that time were 

6 there cigars? 

7 

8 

A. 

Q. 

No. 

And did he tell you where he had 

9 gotten this box from? 

10 

11 

A. 

Q. 

No. 

In this initial meeting did you have 

12 any discussions with Mr. Rane regarding use of 

13 what I'll call tpe Indian head, the image above 

14 the word "Cohiba" on ,the cover? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

Yes. 

Okay. And what was that discussion? 

To utilize it in the comps. 

On the top of the Cuban Cohiba box it 

19 does not indicate on the top cover, you know, the 

20 source, the country source or the city source of 

21 the product. 

22 Did you have any discussions with him 

23 about whether to put on the box cover the source 

24 of the Cohibas? 

25 A. No. 
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Did you ask him about that, where the 

3 country source should go or whether the country 

4 source should go anywhere on the box? 

5 

6 

A. No, I did not ask him that. 

Q. Did he give you any instructions 

7 regarding whether or where to put the country 

8 source? 

9 A. No. 

10 Q. Did you have an understanding of where 

11 the let me strike that question. 

12 

13 

14 

15 

Did he tell you that General Cigar was 

planning on producing a Cohiba? 

A. No. 

Q. Did he tell you that General Cigar 

16 produced a Cohiba? 

1 7 A. No. 

18 Q. Did you understand that you were doing 

19 mock-ups for an ultimate product that would be 

20 sold by General Cigar? 

21 

22 

A. 

Q. 

No, not necessarily. 

I mean what other did you have an 

23 understanding one way or the other of what the 

24 work you were doing was going to be used for? 

25 A. No. 
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2 Q. He didn't say, again, I would -- words 

3 to the effect of, "We have -- let me strike that 

4 question. 

5 Did he give you a deadline for 

6 producing your work? 

7 A. Yes. 

8 Q. Okay. And what was your deadline? 

9 A. I don't recall. 

10 Q. Was it a month? Was it two weeks? 

11 Was it, you know, by the end of the year? 

12 A. I don't recall. It was not by the end 

13 of the year. 

14 Q. It was less time than that? 

15 A. Yes. 

16 Q. Did he say it was a rush or 

17 expedited? 

18 A. I don't remember that. 

19 Q. Okay. One way or the oiher? 

20 A. One way or the other. 

21 Q. Would your invoices indicate if you 

22 were asked to do something on an expedited 

2~ basis? 

24 A. Yes. 

25 Q. Is there anything here that would 
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2 with regard to we need you to do a design package 

3 for a product we're selling, we're planning on 

4 selling? 

5 

6 

7 

8 

MS. DORE: Can I get that question 

again? 

MR. GOLDSTEIN: Let me strike the 

question. 

9 BY MR. GOLDSTEIN: 

10 Q. When you've done other graphic design 

11 work for other General Cigar brands, have they 

12 told you, you know, do a design for a product 

13 that we plan on taking to market? 

14 

15 

A. 

Q. 

Yes. 

Okay. So did they -- was it I 

16 guess my question is, as to the Cohiba, was what 

17 they told you different than what they told you 

18 as to the other products? 

19 In other words, by not telling you 

20 .this is work for a product we' re taking to 

21 market, is that different than your other 

22 experiences doing work for General Cigar? 

23 A. Yes. 

24 Q. Did you ask what your work was 

25 A. No. 

for? 

51 



1 

2 

3 

Q. 

Bachner 

Is there -- strike that. 

So you received the materials that 

4 we've looked at from Mr. Rano. 

5 Is there anything else here that you 

6 received from Mr. Rano? 

7 

8 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

Let me strike that. 

Did he show you Cohiba cigar bands -

Yes. 

from the Cuban Cohiba? 

Yes. 

And maybe we can look for that. Can 

13 you look in here and see if you can -- what were 

14 the Cuban Cohiba as opposed to -- well, let me 

15 

16 

ask you this: 

General Cigar? 

Did you make cigar bands for 

Did you prepare cigar bands at 

1 7 this time, ' 92? 

18 

19 

20 

A. 

Q. 

We prepared comps of cigar bands. 

Comps of cigar bands. 

I'm holding up one that's 

21 checkerboard, black and white checkerboard Mith 

22 the word "Cohiba" and sort of yellow gold on the 

23 bottom with the circled letter R next to Cohiba. 

24 Do you know if that's something you 

25 did or is that something that came from the 
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2 Cuban? 

3 

4 

5 

6 

A. 

Q. 

This looks like something we did. 

Can you look through the other bands 

and see if you see any that are that came from 

the that were the Cuban that was given to you 

7 by Mr. Rano? 

8 

9 A. 

(Witness complies.) 

No, there are none here that are Cuban 

10 cigar bands. 

11 

12 

13 

Q. 

A. 

Q. 

But you were given Cuban cigar bands? 

I don't recall. 

Were you shown images of Cuban cigar 

14 bands? 

15 

16 

A. 

Q. 

Yes. 

That would be in this pamphlet which 

17 is on page B 36? 

18 

19 

A. 

Q. 

Correct. 

Showing cigar bands wrapped around the 

20 cigars? 

21 

22 

23 

24 

2 5 · 

A. Yes. 

MR. GOLDSTEIN: Let me mark this 

document as well. 

(Plaintiff's Exhibit 116, Black and 

white copy of Cuban label for inside wooden 
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box, black and white copy of Cohiba cigar 

band and document entitled "The Six Cigars 

of Cohiba", marked for identification, as of 

this date.) 

6 BY MR. GOLDSTEIN: 

7 Q. I'm showing you what's been marked as 

8 Plaintiff's 116, pages B 24 through B 26. The 

9 first page is a black and white image of the 

10 Cuban Cohiba with some red markings, and we'll 

11 get to the second and third pages. 

12 

13 24? 

14 A. 

Do you know what this first page is, B 

It looks to be an inside Cuban label 

15 for a wooden box. 

16 Q. When you say "an inside label," what 

17 do you mean? 

18 A. A label that goes on the inside of a 

19 wooden box. 

20 Q. I'm opening the Cuban Cohiba box, and 

21 inside looks like where a label was like peeled 

22 off? 

23 

24 

A. 

Q. 

Yes. 

Okay. 

25 talking about? 

Is that the label you're 
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2 A. I don't know if this label was from 

3 that box. 

4 Q. Okay. But generically that's what 

5 you're talking about? 

6 A. Yes. 

7 Q. Okay. Inside the box would be an 

8 image that looked like this? 

9 A. Yes. It adhered to the inside of the 

10 lid. 

11 Q. When I say "this," I'm pointing to the 

12 image on B 24. 

13 A. Yes. 

14 Q. Okay. And would that have been in 

15 color with the yellow gold? 

16 A. Yes. 

17 Q. And do I have that here, do you know? 

18 A. No, I don't believe so. 

19 Q. Do you know where this image came 

20 from? 

21 In other words, were you given this 

22 black and white image or did you make a 

.; 

A colo1:, 
,,. 

23 copy of the inside of the box? 

24 A. We made a black and white copy of the 

25 inside label. 
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2 Q. Okay. But you don't know where the 

3 inside label is today? 

4 A. No. 

5 Q. Okay. On the top there are two words 

6 handwritten in red pen. 

7 A. Yes. 

8 Q. And what are those two words? 

9 A. "Exactly same." 

10 Q. Okay. Is that your handwriting? 

11 A. Yes, it is. 

12 Q. Okay. And then below there are edit 

13 marks? 

14 A. Yes. 

15 Q. Red around the leaf and the word 

16 "Cubatabaco," and that's a deletion mark, 

17 correct? 

18 A. Correct. 

19 Q. And then also the same deletion mark 

2 0 around "La Habana, Cuba"? 

21 A. Correct. 

22 Q. Okay. Can you explain to me what this 

23 is showing then, the image with the edits and the 

24 words? 

25 A. This is direction given to us for the 
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2 comp. 

3 

4 

5 

Q. 

A. 

Q. 

Direction given to you for the comp? 

For the comp label. 

In other words, to make the label --

6 to make comp exactly the same as the image minus 

7 the words La Habana, Cuba, the leaf and the word 

8 • "Cuba tabaco"? 

9 

10 

A. 

Q. 

11 Mr. Rano? 

12 

13 

A. 

Q. 

14 marks? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

Correct. 

And that's the direction from 

Correct. 

Okay. And who made the deletion 

Those are mine based on direction. 

From Mr. Rano? 

Yes. 

And this was also done in that 

19 September time period '92? 

20 

21 

22 

23 

24 

A. I believe so. Yes. 

Q. If you turn td page -- the second page 

of that document, Plaintiff's 116. It's a -- I'm 

sorry. Let me just see yours to make sure. 

It says for -- I take it says for 

25 attention John Rano, "For Att John Rano"? 
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4 A. 

5 Q. 

6 A. 

7 Q. 

8 employee's? 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

Bachner 

It looks like that. 

Is that your handwriting? 

No, it l. s not. 

Do you know whose it is? 

No, I don't. 

Would you know it if it was your 

Yes. 

Okay. And it's not? 

It's not. 

This is -- what am I looking at? Do 

13 you know what I'm looking at, the image there? 

14 A. It's a black and white image of a 

15 Cohiba cigar band. 

16 

17 

18 

19 R? 

Q. Okay. And is it the Cuban Cohiba? 

A. I don't know. 

Q. Can you tell with the absence of the 

In other words, we have some bands here that 

20 have an R, the red registration mark R, the 

21 little R in the corner. It's not on this one. 

22 Do you know if the Cuban Cohiba has 

23 that little R? 

24 

25 

A. 

Q. 

I don't know. 

You don't know. 
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2 

Bachner 

Do you know where this band, this 

3 image came from? 

4 

5 Rano. 

6 

7 

8 

A. 

Q. 

A. 

Q. 

I believe it was provided by John 

The image or the band? 

The band. 

Okay. But you just don't seem to have 

9 them anymo-re? 

10 

11 

12 

A. No. 

Q. Okay. But your understanding is this 

is not a comp, this is the actual this is a 

1~ band provided to you by Mr. Rano? 

14 A. I can't be absolutely sure based on 

15 this black and white Xerox but -- that would be 

16 my answer; I can't be absolutely sure based on 

17 this black and white. 

18 Q. So you're not sure if you were given 

19 this document that we're looking at or whether 

20 you were given an actual band? 

21 A. No. I'm sure that I was given a 

22 band. 

23 

24 

Q. Okay; And then if we look at the 

third page, B 26, it says, "The Six Cigars of 

25 Cohiba" and it lists them. 
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1 

2 

3 

4 

A. 

Q. 

5 comes from? 

6 A. 

7 Q. 

Bachner 

Do you know where this is from? 

This was provided to me by John Rano. 

Okay. And do you know where this page 

No. 

You're not aware that this 1S 

8 something taken out of Cigar Aficionado? 

9 A. No. 

.10 Q. You're not aware that this is 

11 something taken out of the premier issue of Cigar 

12 Aficionado? 

13 

14 

A. 

Q. 

No, I'm not. 

I think I may have asked you this, bui 

15 did you ever review the premier issue of Cigar 

1 6 A f i Ci O n,a d O ? 

17 

18 Q. 

~o, I did not. 

Did he say anything to you about this 

19 page in terms of, in terms of the six cigars of 

20 Cohiba? 

21 A. These were given to me for possible 

22 front marks. 

23 

24 

25 

Q. Okay. Did he tell you "We want to use 

the same front marks"? 

A. No. 
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1 Bachner 

2 Q. Just that these are possible front 

3 marks? 

4 A. Yes. 

5 Q. Okay. Were you told to use the 

6 dimensions, the ring gauge and length? 
I 

7 A. I don't recall. 

8 Q. When you made the Esplendido box 

9 five-pack and the individual cigar pack, did you 

10 use the 47 ·by 7 for the Esplendido? 

11 A. Possibly. 

12 Q. You don't recall how you decided the 

13 size for the box and the cigar? 

14 A. I'm sure measurements were provided 

15 and we had to figure out the multiple number 

16 based on whatever measurements were provided. 

17 Q. Your recollection is that's what 

18 happened? 

19 A. Yes. 

·20 Q. Okay. Do you know if the document B 

21 24, if that was shown to Mr. Rana or anybody else 

22 at General Cigar? 

23 A. I don't understand the question. 

24 Q. You took a Cuban Cohiba label and then 

25 you did some markups to it. 



1 

2 

Bachner 

Do you know if the document, as you're 

3 looking at it with the red markings, was that 

4 shown to Mr. Rano? 

5 

6 

A. 

Q. 

No. 

Okay. So you received some --

7 actually there's one more material here I want to 

8 go over before I go on to the next matter. 

9 I'm also holding in my hand a thin 

10 piece of wood with the word "Cohiba" and the 

11 Indian head, thin brown piece of wood. 

12 Is that also something that Mr. Rano 

13 gave to you? 

14 

15 

16 

17 

A. 

Q. 

A. 

Q. 

18 part of? 

19 

20 

21 of? 

22 

23 

A. 

Q. 

A. 

Q. 

Yes. 

Okay. Did he tell you what that was? 

Not specifically, no. 

Or where it came from or what it was 

No. 

Okay. Do you know what it was part 

No. 

Based on your working for General 

24 Cigar and the knowledge you have about cigar 

25 packaging, do you know what this is for or from 
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1 Bachner 

2 or part of? 

3 A. I'm not sure. 

4 Q. I may need to find it. 

5 Do you recall if a copy of this is in 

6 the documents that I've shown you so far? Just 

7 to save time I mean. 

8 A. I don't recall seeing it in what 

9 you've given me so far. 

10 Q. Yeah. I know I have it, I'm just 

11 trying to save some time. 

12 MR. GOLDSTEIN: I have it here. 

13 (Plaintiff's Exhibit 117, Color copy 

14 of small piece of wood with the word 

15 "Cohiba" and Indian head, marked for 

16 identification, as of this date.) 

17 BY MR. GOLDSTEIN: 

18 Q. I'm showing you a document that's been 

19 marked as 117, Plaintiff's 117, and that's -- is 

20 that a color copy of this small piece of wood 

21 that we were just talking about with the word 

22 "Cohiba" and the Indian head? 

23 A. Yes, it is. 

24 Q. And this is also something that 

25 Mr. Rane gave you at the initial meeting? 
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1 

2 

3 

A. 

Q. 

Bachner 

Yes, it is. 

And you understood that that was part 

4 of the Cuban Cohiba packaging? 

5 

6 

A. 

Q. 

Yes. 

Mr. Rano told you that these things 

7 that he was giving you were the Cuban Cohiba; is 

8 that correct? 

9 

10 

A. 

Q. 

Yes. 

At that time had you heard of either 

11 the General Cigar Cohiba or the Cuban Cohiba? 

12 

13 

A. 

Q. 

14 that time? 

15 

16 

A. 

Q. 

17 Cigar? 

18 

19 

A. 

Q. 

No. 

Were you familiar with cigar brands at 

Somewhat. 

From the work you've done for General 

Yes. 

You would not consider yourself 

20 knowledgeable or an expert about cigar brands? 

21 

22 

A. 

Q. 

No. 

So you took the materials, and you're 

23 back in your office and you and your employee 

24 worked on, you said "worked on the assignment 

25 given to us." 
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1 Bachner 

2 What did you do? 

3 A. We provided comprehensive labels and 

4 cigar bands for John Rano. 

5 Q. And about how long did you spend 

6 working on that, if you can recall? 

7 A. I can't recall exactly. 

8 Q. Would it have been a couple of days, a 

9 couple of weeks? 

10 A. Probably -- well, I'd say three days 

11 to a week. It could be two weeks. I really .. 

12 Q. And then you provided materials to 

l 
' 

13 Mr. Rano at the end of that period, whether it 

14 was three days to two weeks? 

15 A. Yes. 

16 Q. And did you take them over to his 

17 office? 

18 A. Or messengered them. 

19 Q. Do you recall one way or the other? 

20 A. I' don't. 

21 Q. But you delivered them to Mr. Rano? 

22 A. They were delivered to Mr. Rano. 

23 Q. And what you delivered to him were 

/ 

24 bands that you had created and labels that you 

25 had created? 



1 Bachner 

2 A. And the materials that we're reviewing 

3 on the table now, the box. 

4 Q. Also the five-pack cardboard box? 

5 A. Yes. 

6 Q. And the one cigar cardboard the 

7 single cigar cardboard holder? 

8 A. Correct. 

9 Q. Anything else in this initial group of 

10 materials you sent to him? 

11 A. No. 

12 Q. 

13 box? 

14 A. 

15 Q. 

16 A. 

17 recall. 

18 Q. 

19 initial 

Had he asked you to make a box, a 25 

A wooden box? 

Yes. 

At this stage of the game, I don't 

I don't think so. 

Okay. If you look at the invoice, the 

invoice, the first 
. . 
invoice, 5 October, 

20 '92, it says, the first item is "Box 

21 construction and color comprehensives for Cohiba 

22 brand cigars," and then it says "One wooden cigar 

23 box, exterior and interior, including inside 

24 label" and then a price of $475. 

25 A. Uh-huh. Yes. 

66 



67 

1 Bachner 

2 Q. Does that refresh your recollection 

3 one way or the other whether you created a box? 

4 A. Yes, we did. 

5 Q. Okay. Do you know where that box is? 

6 A. No, I don't. 

7 Q. Did you deliver that box to Mr. Rano? 

8 A. Yes. 

9 Q. Do you recall what that box looked 

10 like·? 

11 A. It was, a wooden box with black type on 

12 the outside and a black image, which I can't 

13 recall specifically, and an inside label. 

14 Q. When you say "a black image" that you 

15 can't recall, do you recall if it was the Indian 

16 head? 

17 A. I don't recall if it was exactly that 

18 Indian head at that stage. 

19 Q. Would you describe it as identical to 

20 the box on the table other than the references to 

21 La Habana, Cuba? 

22 And I think on the bottom 
ｾ＠

there's ~a 

23 reference to Cubatabaco and the leaf. 

r"" - ｾ＠ ..... 

24 A. So I would say that would be -- no, we 

25 did not prepare anything regard-ing this artwork ,-



/ 

1 Bachner 

2 on the bottom of the box which says "Cubatabaco" 

3 and the leaf logo, and the sides of the boxes are 

4 different as well. We provided type that simply 

5 stated the number of cigars and the front mark 

6 name. 

7 

8 

9 

Q. 

A. 

Q. 

Not the "hecho a mane"? 

Not that I recall. 

Okay. And do you have any knowledge 

10 what happened to that box after you delivered it 

11 to Mr. Rane? 

12 

13 

A. 

Q. 

No, I do not. 

Did you keep copies of that, not 

14 copies, but images of that box, photographs or 

15 color copies? 

16 

17 

A. 

Q. 

No, not copies of the box. 

But you did keep copies of the labels 

18 that you provided to Mr. Rane, the bands and the 

19 cardboard box? 

20 

21 

A. 

Q. 

Yes, we did. 

So you sent -- this is not what --

22 what we're looking at on the table is not the 

23 physical items you sent to him, but they're 

24 identical copies of what you sent to him? 

25 A. Correct. 
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1 Bachner 

2 labels to him? 

3 A. No. 

4 Q. Do you recall sending different labels 

5 or additional labels? 

6 A. Yes. 

7 Q. That was my fault because it was a 

8 compound question. 

9 Do you recall sending him more than 

10 four labels? 

11 A. Yes. 

12 Q. Okay. Do you recall sending him the 

13 four labels that are in front of us? 

14 A. No. 

15 Q. Do you think that not only were they 

16 additional, but they were different? 

17 A. Can you put ... 

18 Q. Even if this is not the total universe 

19 of labels sent, there's four labels sitting in 

20 front of us, do you recall sending those four 

21 labels to Mr. Rano? 

22 A. These four labels were not sent to 

23 John Rano. 

24 Q. Okay. What was done with those four 

25 labels? 
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1 

2 A. 

Bachner 

These four labels are additional 

3 labels that are still in my possession. 

4 Q. Okay. Identical versions of these 

5 four labels were se~t to John Rano? 

6 

7 

A. 

Q. 

I think so. 

And in addition, other Cohiba labels 

8 were also sent to John Rano? 

9 

10 

11 

12 

13 

14 

A. Yes. 

MR. GOLDSTEIN: Why don't we mark this 

one. 

(Plaintiff's Exhibit 118, Color Xerox 

copies of four labels, marked for 

identification, as of this date.) 

15 BY MR. GOLDSTEIN: 

16 Q. I'm showing you what's been marked as 

17 Plaintiff's 118, pages B 28 through 31. 

18 Would you just look through them and 

19 tell me whether these are the color copies of the 

20 four labels that are in front of us? 

21 A. Yes, they appear to be the same 

22 labels. 

23 Q. Okay. Is there any difference between 

24 the label on page B 29 and B 30 that my untrained 

25 eye ~s not picking up, or are they identical? 
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1 

2 

3 

A. 

Q. 

Bachner 

They look identical. 

There's not something in the typeface 

4 or something otherwise that's different? 

5 

6 

A. 

Q. 

Not that I can detect at this moment. 

Okay. Now these would be the labels 

7 if we were packaging or we were actually making a 

8 package, these would be the labels that would go 

9 on the inside top cover; is that correct? 

10 

11 

A. 

Q. 

12 labels? 

13 

14 

A. 

Q. 

That's correct. 

Okay. And you created these four 

Yes, I did. 

And you used the Cuban Cohiba 

15 information that Mr. Rano had provided to create 

16 these labels; is that correct? 

17 A. I used that information as a 

18 foundation to create these labels. 

19 Q. Okay. Do you know why you chose the 

20 vertical black and white lines as opposed to the 

21 Cuban checkerboard? 

22 A. It was part of an exploration of 

23 varying graphics. 

24 Q. Okay. Did you use the typeface based 

25 on the Cuban Cohiba typeface? 
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1 Bachner 

2 A. Yes. 

3 Q. And was there any discussion -- well, 

4 let me ask this: Do you recall if the Cuban 

5 Cohiba label that would be on the inside of the 

6 box had the Indian head? 

7 A. Without having a visual reference, I 

8 don't know. 

9 Q. The question may be somewhat ... 

10 If we look at B 24, your understanding 

11 was that was the label that was on the inside of 

12 the box? 
r·····,,., 

13 A. Yes. 

14 Q. Okay. And that has the Indian head? 

15 A. Yes. 

16 Q. Was there any discussion about the 

17 removal of the Indian head? 

18 A. Yes. 

19 Q. Okay. And what was that discussion? 

20 A. There was discussion about removing it 

21 and replacing it with other graphic elements. 

22 Q. And that was with Mr. Rane? 

23 A. Yes. 

24 Q. And do you recall anything more about 

25 that other than what you just said? 



/ 

·---

1 

2 A. 

Bachner 

We explored graphics such as a 

3 simplified leaf and other decorative elements. 

4 We explored, I would guess approximately ten 

5 variations, if not more, exploring that specific 

6 element. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

head. 

why? 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Of a substitution for the Indian 

Correct. 

Did he say why? 

No. 

Did you have any conversations about 

No. 

Q. Did you have any discussions about 

image appeal; in other words, "We don't like the 

Indian head, so let's come up with something 

else"? 

A. Yes. 

Q. And what was that? 

A. I don't remember specifically, but we 

certainly discussed it. 

Q. When I call it the Indian head, did 

you call it the Indian head? 

A. I don't know what we called it. I 
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1 Bachner 

2 to him as to what he was looking for and what his 

3 reasoning was? 

4 A. It wasn't specified that I recall, and 

5 so I would only be guessing and I would rather 

6 not. 

7 Q. Okay. Did you deal with anybody -- in 

8 this time period, say '92, '93, did you deal with 

9 anybody at General Cigar other than Mr. Rano on 

10 Cohiba? 

11 

12 

A. 

Q. 

I don't believe so, no. 

When Mr. Rano first came to you and 

13 gave you this assignment, did he describe to you 

14 any other design work that General Cigar in-house 

15 had already done? 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

Regarding Cohiba? 

Yeah. 

No, he did not. 

Did he describe to you any work done 

20 by outside vendors regarding Cohiba? 

21 

22 

A. 

Q. 

No, he did not. 

You said that you believed you sent 

23 additional labels to Mr. Rano but you don't have 

24 those in your physical possession; is that 

25 correct? 
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2 

3 

4 

Bachner 

A. Correct. 

Q. Let me show you some other color 

documents that well, yeah. Let me show you 

5 these two and then we'll look at some other 

6 things. 

7 MR. GOLDSTEIN: Why don't we mark 

8 

9 

10 

11 

12 

13 

14 

15 

these. 

(Plaintiff's Exhibit 119, Color Xerox 

copies of labels, marked for identification, 

as of this date.) 

(Plaintiff's Exhibit 120, Color Xerox 

copies of labels, marked for identification, 

as of this date.) 

Q. I'm showing you what's been marked as 

16 Plaintiffs' Exhibit 119 and 120. 

17 

18 

19 

20 

MS. DORE: Can you tell me which is 

which, please? 

MR. GOLDSTEIN: Yes. 119 is B 8 

through B 15, and 120 is B 16 through B 22. 

21 BY MR. GOLDSTEIN: 

22 Q. Let's start with B 8. And again, 

23 these are color copies and what Ms. Dore and I 

24 are looking at are black and white, so I know the 

25 colors change so I may need to lean over you or 
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1 Bachner 

2 point over. 

3 Looking first at 119, B 8 through 

4 B 15, did you create these documents? 

5 

6 

A. 

Q. 

Yes. 

And are these labels like what we've 

7 been talking about? 

8 

9 

A. 

Q. 

Yes, they are. 

Okay. Were they created in the same 

10 time period, this fall of '92? 

11 

12 

A. 

Q. 

These were created in May of '93. 

If we look at the -- there's two May 

13 17 invoices, and you looked at the invoice and 

14 that's what told you that they were created 

15 around May of '93? 

16 

17 

A. 

Q. 

Yes. 

Were you pointing to something in 

18 particular on one of the invoices? 

19 A. I saw the mention of Cohiba label 

20 design and comprehensives. 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

Okay. On page B 3? 

Yes. 

And that's the May 17, '93 invoice? 

Yes. 

So these were prepared later than the 
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1 Bachner 

2 documents we were looking at earlier? 

3 A. Yes, I believe so. 

4 Q. Okay. And is the same true for 

5 Plaintiff's 120, B 16 through 22? 

6 A. Yes. 

7 Q. I understand looking at B 16 to 20 are 

8 labels; is that correct? 

9 A. Yes. 

10 Q. Okay and then B 21 is the word 

11 "Cohiba" without certain -- unadorned with the 

12 little R, and you created those as well? 

13 A. Yes. 

14 Q. And then B 22 is a leaf? Is that a 

15 leaf image? 

16 A. Yes, it is. 

17 Q. Okay. Is that what you referred to as 

18 a simplified leaf? 

19 A. Yes. 

20 Q. Okay. And that was based on the 

21 Cubatabaco leaf on the Cuban Cohiba? 

22 A. No. 

23 Q. Simplified of that? 

24 A. No. 

25 Q. What was that based on? 



1 

2 

3 

A. 

Q. 

Bachner 

That was simply a graphic element. 

So you decided to use a leaf 

4 independent of the Cuban Cohiba use of the leaf? 

5 

6 

A. 

Q. 

Correct. 

What made you think of a leaf, because 

7 it's tobacco? 

8 

9 

A. 

Q. 

Yes. 

Is there leaves on -- do you know 

10 if -- did you use a leaf design in any other 

11 tobacco that you created, any other tobacco 

12 de&igns that you created? 

13 A. Yes. 

14 Q. A modern, sort of simplified modern 

15 look like that? 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

Yes, as a matter of fact. 

Which brand? 

Garcia Vega was one. 

Okay. And this second package, at 

20 lest B 16 through 20, that was also created in 

21 May of '93? 

22 

23 

24 

A. 

Q. 

A. 

Ye~, it was. 

And then what about B 21? 

B 21 is part of the same project. 

25 Those represent gold foil adhesives, which you 
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1 Bachner 

2 can see on the samples on the table, and this was 

3 artwork prepared in order for that material to be 

4, produced. 

5 Q. Okay. And then the leaf on B 22, that 

6 was also in this May time period? 

7 

8 

9 

A. Yes, it was. 

Q. Let!s go back, then, if this is from a 

later time period. Let's go back to the fi+st 

10 group of documents we were looking at. 

11 Let me do this: Before I mark this, 

12 would you just take a look at, and we'll come 

13 back to this, GC 6767 through 6774, and if you 

14 could tell me whether this is something well, 

15 on the back it says it was produced by your 

16 company. If you'd look at the front and back of 

17 each document, and then if you can tell me if you 

18 recall when you created those. 

19 A. This looks like they were part of 

20 these were produced in May of '93, May 17th. 

21 Q. We'll come back to them, but your 

22 testimony is that the documents I showed you, 

23 6767 through 74 were produced in, also in this 

24 May '93 time frame? 

25 A. They were either produced -- my only 
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1 Bachner 

2 source of reference at this point are my 

3 invoices. 

4 Q. You don't have an independent 

5 recollection? 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

Based on this material, no, I don't. 

For example, the back with your 

Yes, I was looking at that. 

The back with either the address or 

10 the way it was framed, that doesn't tell you 

11 whether it's '93 or some other time? 

12 A. I'm trying to cross-reference that. 

13 couldn't say exactly when these were from, but 

I 

14 

15 

I'm guessing that they're I really don't know. 

Q. They may have been from work you did 

16 in '97, they may have been from work you did in 

17 '93, or you're pretty sure they're work done in 

18 '92 and '93? 

19 A. I'm sure pretty sure they were from 

20 I 93. 

21 Q. Are you sure they're not from '97 or 

22 you don't know? 

23 A. I'm pretty sure they were done in 

2 4 I 93. 

25 Q. Okay. Give them back and we'll get 
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1 Bachner 

2 back to them. 

3 (Witness handing.) 

4 (Recess is taken.) 

5 

6 

7· 

(Plaintiff's Exhibit 121, Color Xerox 

copies of two versions of Cohiba cigar band, 

marked for identification, as of this date.) 

8 BY MR. GOLDSTEIN: 

9 Q. Let me show you what we marked as 

10 Plaintiffs' Exhibit 121, which is page B 27, and 

11 ask you if this is something that you created. 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

Yes. 

Okay. And what are we looking at? 

Two versions of a Cohiba cigar band. 

And one of them is with the 

16 checkerboard? 

17 

18 

A. 

Q. 

Yes. 

And that comes from -- that's what was 

19 on the Cohiba, Cuban Cohiba cigar band? 

20 A. Yes. I don't believe I created that 

21 one. 

22 Q. Okay. And why do you think you didn't 

23 create it? 

24 A. I'm looking at it, it looks like a 

25 printed label to me. 
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1 

2 

3 

4 

Q. 

A. 

Q. 

Bachner 

Do you know where that came from? 

No. It's not here. 

We have printed labels with the R, and 

5 I'm just wondering if it's your recollection that 

6 came from Mr. Rano as coming from the Cuban 

7 Cohiba or whether that was something you created 

8 or something somebody else created. 

9 A. Yeah. This is something I created. 

10 I'm sorry. 

11 Q. Okay._ The one with the -- what you're 

12 l~oking at is a color copy of the labels that are 

Y3 in front of us here on the table 

14 

15 

A. 

Q. 

Yes, that's cbrrect. 

-- created by your attorney, the color 

16 copies were made by your attorneys. 

17 

18 

19 

20 

21 

MS. DORE: Yes. I had copied one of 

each of the two kinds of labels that were in 

the plastic bag. 

MR. GOLDSTEIN: Right. We have 

multiple labels, but they're two types. 

22 BY MR. GOLDSTEIN: 

23 Q. They're all identical copies of each 

24 other but different types. 

25 A. Yes. 
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1 Bachner 

2 Q. One with the straight lines, black and 

3 white lines, and one with the checkerboard. 

4 A. Correct. 

5 Q. And you created both of those. 

6 A. Correct. 

7 Q. The use of the black and white lines, 

8 that was, as you said, an exploration thought up 

9 or created by you as opposed to the client 

10 General Cigar? 

11 A. Correct. 

12 Q. And is this, these labels, is that 

13 something, the ~ands ratheri is that something 

14 that you p~ovided to Mr. Rano with the labels and 

15 the box that we had talked about? 

16 A. Yes, it is. 

17 Q. That would have been probably sometime 

18 in late September or October of '92? 

19 A. Yes. 

20 Q. After sending that material to 

21 Mr. Rano, and you don't recall whether you sent 

22 it to him or you delivered it in hand, 

J 

)t 
did ytiU 

' 

23 have a conversation with him about these 

24 materials? 

25 A. I'm sure I did. 
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1 

2 Q. 
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Do you have any recollection of a 

3 subsequent conversation, even if, you know, 

4 you're not sure if it's next one or exactly when 

5 it took place? 

6 

7 

A. If I had a subsequent conversation 

after I provided him with the artwork? Is that 

8 the question? 

9 Q. Yes. You're sure you had a subsequent 

10 conversation with him, and I guess my question is 

11 do you recall what you discussed with him? 

12 A. We probably discussed if he received 

13 the materials as expected and if they were to his 

14 satisfaction, and if they weren't, I would have 

15 heard otherwise. 

16 Q. And did he tell you whether they were 

17 to his satisfaction? 

18 A. Yes, because if they were not, I would 

19 have heard otherwise. 

20 Q. Okay. He would have told you to do 

21 something else? 

22 A. Yes. 

23 Q. Or he was unhappy? 

24 A. Yes. 

25 Q. But you sent him your invoice, it was 
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2 paid three weeks later and he told you that he 

3 was happy with, satisfied with what you had sent 

4 him? 

5 A. Yes. 

6 Q. Okay. Did he at that time ask you to 

7 do additional work? 

8 A. Shortly thereafter. 

9 Q. Do you recall, was it still in the 

10 fall of '92? 

11 I see there's another invoice in 

12 November 16 of '92? 

13 A. The November 16th was just a follow-up 

14 on the first phase. This what you were just 

15 asking about was probably regarding May 17th. 

16 Q. Okay. Do you recall if in the fall of 

17 •92· he asked you to do anything else? 

18 A. No. 

19 Q. Do you recall any other conversations 

20 with him about the work you had done in the fall 

21 of '92? 

22 A. No, I don't. 

23 Q. Did you at any time during that time 

24 period ask them what the work you had done is 

25 going to be used for? 
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2 A. No. Not exactly, no. 

3 Q. Did he tell you what it was going to 

4 be used for or if it was going to be used for 

5 anything? 

6 A. No. 

7 Q. Were you aware that in December of 

8 1992, General Cigar applied for a trademark 

9 registration for Cohiba? 

10 A. No. 

11 Q. Did you have any discussions with 

12 Mr. Rano about trademark application by General 

I 

! 
13 Cigar? 

14 A. I did not. 

15 Q. Or anybody else at General Cigar other 

16 than Mr. Rano? 

1 7 A. No. 

18 Q. Let me show you what was previously 

19 marked in a deposition as Plaintiff's Exhibit 2, 

20 and it's a trademark application from Morgan & 

21 Finnegan on behalf of General Cigar to the 

22 trademark office. 

23 And of course you're free to look at 

24 the entire document, but I want to focus your 

25 attention on the last page of the document, 6281, 



1 Bachner 

2 and it's an application for the trademark 

3 registration description of mark, Cohiba block 

4 letters, and on that page is the word "Cohiba" in 

5 block letters. 

6 Is that the same letters as the 

7 same typeface as the letters in the labels that 

8 you created in that October time period? 

9 In other words, if you look at the 

10 labels that are in front of us or that are 28, 

11 29, 30, can you tell as a graphic designer if 

12 that's the same typeface? 

13 

14 

A. 

Q. 

It's not the same typeface. 

And what's the difference? Can you 

15 tell in terms of is it different by name or style 

16 or thickness or --

17 A. The sample that you are showing me now 

18 is more condensed than the sample that is on 

19 my -- on item No. B 00208. 

20 Q. When you say "more condensed," the 

21 letters are closer together or --

22 A. No. The letters themselves are 

23 narrower. 

24 Q. And is it a different type style or a 

25 different font or. 
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I couldn't say for sure, but it looks 

3 like a variation of a font or a similar font. 

4 

5 

6 

7 

Q. 

A. 

Q. 

font size? 

And a font is a typeface style? 

Yes. 

Is it the same size as yours, same 

I'm asking you really as a graphic 

8 designer as opposed to -- well, in your capacity? 

A. No, it's not the same size. 

Q. Do you know what type style your 

9 

10 

11 

12 

typeface is? I mean is there a name for that? 

A. It looks like it could be one of 

13 several fonts. 

14 Q. You don't recall what you used? 

15 

16 you. 

17 

18 that? 

19 

20 

21 

22 

A. 

Q. 

A. 

Q. 

A. 

Q. 

We used many fonts, so I couldn't tell 

You don't recall what you used for 

For this specific one? 

Uh-huh. 

I would be guessing. 

Okay. And can you tell by looking at 

23 the Cohiba block letter what that font is? 

24 

25 

A. 

Q. 

Over here (indicating)? 

Yeah, on that Exhibit 2. 
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2 A. Again, I would be guessing. There are 

3 many fonts-that are very similar to these fonts, 

4 and I don't want to answer the question because I 

5 don't have enough information. 

6 Q. Do you have any knowledge of -- it's 

7 your opinion, though, that that Cohiba in Exhibit 

8 2 is not simply a cut and paste of something that 

9 you created; is that correct? 

10 A. Correct. 

11 Q. Okay. Do you have any knowledge of 

12 who created that block lettering? 

13 A. No, I do not. 

14 Q. Is this the first time you're seeing 

15 that? 

16 A. Yes, it is. 

17 Q. Do you know if General Cigar was using 

18 another design firm at that time? 

19 A. I don't know for certain. 

20 Q. What would have been needed, in your 

21 knowledge, in 1992 to create that typeface? 

22 In other words, 
i 

could it have beefi 
} 

23 done on a personal computer, if you know, back at 

24 that time? 

25 A. In 1992, I believe it could have been 
l 
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2 done on a personal computer. 

3 Q. It would -- so possibly on a personal 

4 computer, so possibly a graphic design firm? 

5 A. Yes. 

6 Q. Okay. I think I just asked you this 

7 but I was thinking about something else. 

8 You had no knowledge of another 

9 graphic design firm working on Cohiba for General 

10 Cigar at this time? 

11 

12 

A. 

Q. 

Correct. 

Okay. I'm holding in my hand a 

13 cardboard five-pack of the Cuban Cohibas, and I'm 

14 asking, what I want to know is, did Mr. Rane ever 

15 give you something like this, the Cuban Cohiba 

16 cardboard five-pack? 

17 

18 

A. 

Q. 

No, he did not. 

Okay. So your information for the 

19 five-pack that you created was from the 

20 brochure? 

21 

22 

A. 

Q. 

That's correct. 

And did you do any other independent 

23 research is the right word, or did you review any 

24 other magazines or articles for images of the 

25 Cuban Cohiba? 
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Q. 
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No. 

In the small brochure that he gave 

4 you, there are two posters with a variety of 

5 traditional Cuban marks, and we also actually 

6 have one on our wall which is similar, although 

7 not identical to the ones in here. 

8 In your work as a graphic designer and 

9 working for General Cigar, if you look at the 

10 two, one of them is on B 34, the color documents, 

11 you're free to look at the brochure, and the 

12 other is on B 39 towards the back, is there a 

13 terminology or word for that kind of cigar mark? 

14 I mean are they called traditional or historic or 

15 are there words used to describe that kind of 

16 mark?, 

17 A. There are so many on here. There's 

18 not one word that I would use to refer to them. 

19 

20 

21 

22 

23 

24 

25 

Q. They're not referred to as --

MS. DORE: Are you asking the witness 

for how he would refer to it or how they're 

referred to in some unspecified industry? 

MR. GOLDSTEIN: No. Does he have any 

familiarity with whether in the cigar 

industry these are referred to as 
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traditional marks or historic marks or 

something else. 

A. No. I would be referring to these 

I would just be simply be using the word 

6 graphics. 

7 Q. Would you describe them as more 

8 elaborate than the Cuban Cohiba? 

9 

10 

A. 

Q. 

Oh, yes. 

And would you consider the Cuban 

11 Cohiba mark compared to those, would it be fair 

12 to call it a more modern look? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MS. DORE: Could you define what 

you're talking about when you say "the 

mark"? Are you talking about the word? 

MR. GOLDSTEIN: I'm really talking 

about the word. 

MS. DORE: Are you talking about 

the 

MR. GOLDSTEIN: I'm talking about the 

presentation of the word and the 

illustration or whatever graphics go with 

it. 

24 BY MR. GOLDSTEIN: 

25 Q. Looking at the Cuban box or the Cuban 
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2 cardboard box, would you describe that look as a 

3 more modern look? 

4 

5 

A. 

Q. 

Yes. 

And would you describe it as a more 

6 minimalist look or a minimalist look? 

7 A. In comparison to the samples you're 

8 referring to, yes. 

9 Q. Okay. So you made these labels and 

10 other materials that we talked about, including a 

11 box, available to Mr. Rane and he expressed 

12 satisfaction with what you had done. 

13 Do you recall 

14 MS. DORE: Go ahead. 

15 BY MR. GOLDSTEIN: 

16 Q. Is that correct, you said he was 

17 satisfied with what you had done? 

18 

19 

20 

21 

22 

23 

24 

MS. DORE: I think that's not what the 

witness said. 

MR. GOLDSTEIN: Well, that's why I'm 

asking. 

A. What I said was that if he was not 

satisfied, I would have heard. That's basically 

how it went. So if there was anything wrong with 

25 the materials provided, I would have heard about 
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2 it. 

3 Q. Do you recall any other conversation 

4 with Mr. Rano after you provided him with these 

5 materials other than yes, they have been 

6 received? 

7 A. In what time frame are you referring 

8 to? 

Q. Well, you gave them to him in late 9 

10 September or early October. The next couple of 

11 months before the end of the year. 

12 A. No. After the materials were 

13 provided, no. 

14 Q. Okay. Do you recall when you next 

15 spoke to him about Cohiba? 

16 A. It was this group of graphics, item 

17 B 0008. 

18 Q. What we marked as Plaintiff's 119 and 

19 Plaintiff's 120? 

20 A. Yes. 

21 Q. Okay. And those are documents that 

22 you believe you created around May of 1993? 

23 

24 

A. 

Q. 

That's correct. 

Do you recall a conversation with 

25 Mr. Rano in relation to that group of documents? 
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2 A. Yes. 

3 Q. Okay. And what do you recall? 

4 A. Further exploration was requested J. n 

5 terms of color, typography and graphics. 

6 Q. I'm going to back up again. I'm 

7 sorry. 

8 Back in the original documents that 

9 you produced to Mr. Rano, you said that in 

10 addition to the four labels that are J.n front of 

11 us, not these identical labels but labels that 

12 look identical to those, you also believe you 

13 gave him other labels; is that correct? 

14 A. I'm confused by the question. 

15 Q. Okay. I believe you testified, and if 

16 I'm wrong, let's clarify it, that when you 

17 originally produced or gave to Mr. Rano, 

18 materials that you had created back in the fall 

19 of '92, I have four labels in front of me and I 

20 believe you testified that you thought you had 

21 given him additional labels as well; 1s that 

22 correct? 

23 A. Yes. 

24 Q. Okay. And do you recall what those 

25 labels looked like? 
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I believe the labels were very similar 

3 if not exact to what you have. 

4 Q. Do you recall if any were 

5 checkerboard? 

6 

7 

8 

A. 

Q. 

A. 

Yes. 

They were checkerboards? 

They were checkerboards as shown in 

9 item number B 0008. 

10 Q. But in October of '92 you also gave 

11 him checkerboard labels? 

12 

13 

14 

15 

on. 

A. I don't recall. 

Q. Okay. That's what I want to focus 

That's why I said I need to back up. 

Stepping back from the work you did in 

16 the spring of 1993, as to the initial group of 

17 documents that you prepared for Mr. Rano in the 

18 fall of 1 92, I'm asking you if you have a 

19 recollection of other images for labels or bands 

20 that you provided to Mr. Rano. 

21 A. Other than the horizontal stripes that 

22 you're looking at? 

23 

24 

25 

Q. 

A. 

Q. 

Right. 

No. 

Okay. Because I notice that in the 
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2 box you gave him, you did use the checkerboard. 

3 A. What's on the table right now, the 

4 checkerboard and the horizontal stripes, were all 

5 that was, I believe, presented on the initial 

6 presentation. 

7 Q. Okay. Then we'll go to the spring of 

8 nine, and you recall Mr. Rane asking you for a 

9 further exploration of color typography. Is that 

10 what you said? 

11 A. 

12 Q. 

13 A. 

14 Q. 

15 saying? 

16 A. 

Color and typography. 

Color, typography and graphics. 

Yes. 

Okay. And what do you recall him 

I recall the essence of the 

17 conversation being exploring further typographic 

18 solutions, color solutions and graphic 

19 solutions. 

20 

21 

Q. 

A. 

Did he say why? 

Simply to explore further -- what I 

22 recall is that just further exploration as in any 

23 project we would work on, it would be the next 

24 phase of design. 

25 Q. Did he tell you anything else like 
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2 what the thinking of General Cigar was or any 

3 conversations he had had with people at General 

4 Cigar? 

5 

6 

7 

A. 

Q. 

A. 

I don't recall. 

Did he tell you what this was for? 

This was the next phase of what we had 

8 been discussing here as the first phase. 

9 Q. Did you deal with anybody else from 

10 General Cigar in the spring of 1993? 

11 A. I don't believe so. 

12 Q. Are you aware of any communications 

13 between General Cigar and representatives from 

14 Cubatabaco or the Cuban tobacco industry 

15 regarding the Cohiba design? 

16 

17 

A. 

Q. 

No, I'm not. 

Are you aware of any discussions 

18 between General Cigar and a man by the name of 

19 Nicholas Freeman regarding the Cohiba cigar? 

20 

21 

A. 

Q. 

No, I'm not. 

Do you have any knowledge of whether 

22 any of the information you provided to Mr. Rano 

23 was sent to anybody outside of General Cigar? 

24 

25 

A. 

Q. 

I do not. 

And he didn't discuss that, Mr. Rano 
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2 A. Can you just ask me the question 

3 again, please? 

4 Q. Did he give you an instruction not to 

5 use the checkerboard? 

6 A. The instruction that I recall was to 

7 do further exploration on graphics. 

8 Q. Okay. And did he give you instruction 

9 not to use the Cohiba block lettering? 

10 A. He gave me, again, it would be in the 

11 same category. I think the general instruction 

12 was to do further exploration on typography, 

13 graphics and color. 

14 Q. And did he give you instruction not to 

15 use the Indian head? 

16 A. I believe at that stage the direction 

17 was to explore other graphics other than the 

18 Indian head. What you're referring to as the 

19 Indian head. 

20 Q. Yeah, okay. 

21 And then Exhibit 119 and 120 is the 

22 work you did following his instruction? 

23 MR. GOLDSTEIN: You know what, I think 

24 we better mark this now, otherwise we're 

25 going to get confused. 
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A. Yes. The answer would be yes. 

MR. GOLDSTEIN: Okay. And why don't 

we mark this as whatever number we're up 

to. 122? 

(Plaintiff's Exhibit 122, Color copies 

of the comp labels, marked for 

identification, as of this date.) 

9 BY MR. GOLDSTEIN: 

10 Q. And in addition, what I've just marked 

11 as Plaintiff's 122 from the General Cigar file, 

12 6 7 6·':/ to 6774, this is also work you did in this 

13 May '93 time period; is that correct? 

14 

15 

16 

A. 

Q. 

(Witness reviewing document.) 

Yes, it appears to be. 

Do you know why those documents that I 

17 just gave you, Exhibit 122, were in General 

18 Cigar's files but not your files? Do you have 

19 any recollection about that? 

20 A. These probably incorporate gold 

21 metallic stampings which I would not have 

22 duplicates of. 

23 

24 

25 

Q. Let me just ask 

MR. GOLDSTEIN: 

record for a second. 

Let me go off the 
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10 

11 

12 

13 

14 

15 

16 

Bachner 

MR. GOLDSTEIN: But you have no more 

information as to how Bachner's logo and 

address got on the back and the images got 

on the front than Mr. Bachner? 

MS. DORE: Yes, I do. I just told 

you. The originals that I have in my 

possession have his logo on the back and I 

made you a two-sided copy. 

MR. GOLDSTEIN: Right. And what I was 

asking him is, how does his logo get on the 

back and he doesn't know, because he said 

these documents are not from his office. 

MS. DORE: I think he said that those 

copies were not made by him. 

MR. GOLDSTEIN: Right. 

17 BY MR. GOLDSTEIN: 

18 Q. Do you recall if your office made 

19 this, a document that looks just like this; in 

20 other words, with the two labels on the front and 

21 your address and logo on the back? 

22 A. 

23 Q. 

24 A. 

25 Q. 

No, I do not recall that. 

You think somebody else made that? 

I don't recall making it myself. 

Okay. Why don't we take -- start with 
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2 119. 

3 And would it be fair to say if you 

4 look through 119 -- do you have 119? 

5 A. Yes. 

6 Q. What you've done here is you've 

7 played, I don't know if that's the right word, 

8 but you've changed or varied both the typeface of 

9 the word "Cohiba" and of the word "Esplendidos," 

10 the style and you've changed the -- some are 

11 lines and some are checkerboard, and then as you 

12 go through the pages, you also vary the color 

13 from the Cohiba gold color to various greens and 

14 reds and things like that? 

15 A. Correct. 

16 Q. And if you look, did you yourself make 

17 any recommendation to the client as to which one 

18 you liked or which ones you didn't like? 

19 A. No. 

20 Q. You just provided the client with the 

21 material that we're looking at on 119? 

22 A. That's correct. {(, 
...; 

• 
23 Q. Okay. And the variations in those 

24 various elements were based on these instructions 

25 from Mr. Rano? 



1 

2 

3 

A. 

Q. 

Bachner 

Yes. 

Okay. Did he talk to you about using 

4 that more elaborate artistic style that we looked 

5 at in the brochures of the pages 134 and 139, the 

6 posters that had all the different marks? Did he 

7 talk to you about using that kind of style? 

8 

9 

A. 

Q. 

No. 

Did he say that General Cigar was 

10 having an artist do any kind of more artistic or 

11 more rendered painted look similar to what's in 

12 those brochures? 

13 

14 

15 

A. It wasn't discussed. 

Q. And in 120, I take it if you just go 

through that with me, that's more I need to 

16 see it as you flip through it. 

_17 

18 

A. 

Q. 

Sure. 

More changes in color and lines versus 

19 checkerboard versus certain variations on that? 

20 

21 

A. All of the above. It's lines, 

graphi6s, typography and color. Everything was 

22 explored and open for exploration. 

23 . Q. Okay. And was this all done by you or 

24 did like, you know, anybody from General Cigar, 

25 Rane, suggest red or suggest green? 
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Colors might have been suggested, but 

3 nothing specified. 

4 

5 

6 

Q. 

A. 

Q. 

Uh-huh. 

You could -- yeah. 

And did Mr. Rano comment at any time 

7 this was a work in progress or speak to you while 

8 you were working on this; what are you coming up 

9 with, fax me something, show me something? 

A. No. 10 

11 Q. Basically he waited till you had 

12 finished and you provided him with the 

13 finished -- with the work you had done? 

A. Correct. 14 

15 Q. And if you look at 122, this is part 

16 of that project, and what you're doing in 

17 addition is now incorporating the leaf design 

18 into some of the pictures? 

19 

20 

21 

A. 

Q. 

Correct. 

Some of the labels? 

And can you go through them. I just 

22 want to see, some of them in this particular 

23 document you're staying with sort of the Cohiba 

24 gold for the first few images and then you're 

25 using green? 
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2 MS. DORE: Object to the use of the 

3 word term "Cohiba gold" in that question. 

4 BY MR. GOLDSTEIN: 

5 Q. Let me ask you that. 

6 Was that gold an original thought of 

7 yours or was that taken from the Cuban Cohiba? 

8 A. I think there was a variety of golds 

9 and oranges explored. 

10 Q. And was gold and oranges, was that an 

11 original thought of yours or was that taken from 

12 the Cuban? 

13 A. Initially it was based on the Cuban 

14 comps, and then as we progressed with the 

15 project, it was further explored as far as, 

16 again, color exploration. 

17 Q. Different shades or variations on the 

18 Cohiba color, the Cuban Cohiba color? 

19 A. It wasn't described in that way. It 

20 was take the color, like I said, take the color 

21 and explore it further. 

22 Q. Take the Cuban color and explore it 

23 further? 

("' 24 
\. 

A. Well, what I said was what I remember; 

25 it was take the color and explore it further. It 
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2 wasn't described as the Cuban color. 

3 

4 

Q. 

A. 

Well, what color? 

The color from the original comps, the 

5 first phase of design. 

6 Q. And that color came from the Cuban 

7 Cohiba; is that correct? 

8 

9 

A. 

Q. 

Yes. 

And so you have some sort of a yellow 

10 gold, some orange, some red, some green, brown? 

11 

12 

A. 

Q. 

Correct. 

Would you consider those color copies 

13 to be accurate or good, you know, as color 

14 Xeroxes go, a fairly accurate reproduction of 

15 what you produced? 

16 

17 

A. 

Q. 

Yes, I would. 

You would agree that color copies 

18 never quite are perfect? 

19 A. I would agree. 

20 Q. Do you know if the original labels 

21 that you created, including the ones that you say 

22 were too expensive, if they still exist at 

23 General Cigar? 

MS. DORE: Which do you mean by 24 

25 "original labels"? 
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8 
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11 

12 
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MR. GOLDSTEIN: He described these 

labels that were too expensive to make 

copies of. 

MS. DORE: You mean original point in 

time or do you mean original in the sense of 

physical originals as opposed to 

duplicates? 

MR. GOLDSTEIN: The physical copies, 

the physical objects that he sent to 

Mr. Rano. 

MS. DORE: Okay. 

13 BY MR. GOLDSTEIN: 

14 Q. Do you have any knowledge of whether 

15 the physical objects, the physical labels that 

16 you sent to Mr. Rano, whether they still exist? 

17 

18 

A. 

Q. 

I have no knowledge. 

And then looking at -- you believe you 

19 produced these or sent these to -- well, let me 

20 strike the question. 

21 When you finished with the work 

22 reflected in Exhibit 120, 119 and 122, what did 

23 you do with the documents that you created? 

24 

25 

A. 

Q. 

What did I do with the documents? 

Yeah. I mean did you send them to 
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--
2 Mr. Rane? 

3 A. The materials themselves? 

4 Q. Yes. 

5 A. Yes. 

6 Q. And do you recall whether you met with 

7 him or whether you sent them over to him? 

8 A. I don't. 

9 Q. Do you recall discussing with him this 

10 material? 

11 A. Yes. 

12 Q. And what do you recall? 

13 A. I recall that he received the 

14 materials and that they were acceptable. Again, 

15 only because I would have heard otherwise if they 

16 were not. 

17 Q. Do you know if they were ever used for 

18 anything? 

19 A. I don't. 

20 Q. Did you ask? 

21 A. No. 

22 Q. Were you curious? 

23 A. Yes. 

24 Q. But you didn't ask him? 

25 A. No. 



1 Bachner 

2 produced," you mean what was finally produced in 

3 1992, '93 time period, or are you talking about 

4 the box that came out in '97? 

5 A. The box that came out in '97 is the 

6 only exposure that I've had to what's been 

7 produced. 

8 Q. I'm showing you a box that we've 

9 labeled and marked at various times in this 

10 litigation. On the top it says "Cohiba," and 

11 underneath on the bottom there's a reference to 

12 Dominican Republic, and if you open up the box 

13 top, on the inside cover there's another 

14 reference to Dominican Republic. 

15 

16 

17 

A. 

Q. 

Have you ever seen that box before? 

No, I have not. 

If you look at the lettering on that 

18 top, the Cohiba 

19 

20 

A. 

Q. 

Yes. 

-- would you describe that in the same 

21 way, different from what you produced in that 

22 original October period, the same difference that 

23 you described earlier when I showed you the 

24 trademark block lettering? 

25 And I can show you that again if that 
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2 would help you. 

3 

4 

5 

A. 

Q. 

Can you rephrase the question for me? 

Yes. 

I had earlier showed you Plaintiff's 

6 Exhibit 2, a General Cigar trademark 

application. I had shown you a page 6281 --

A. Yes. 

7 

8 

9 Q. -- which contained the word "Cohiba," 

10 and you had compared that lettering to the design 

11 that you had done in the fall of '93 and 

12 described some differences. 

13 

14 

A. 

Q. 

Yes. 

I'm basically asking you if that 

15 lettering on the box is, in your eyes, the 

16 lettering that's on that document or if it's 

17 closer to the lettering that you had done? 

18 A. It's closer to the lettering that I 

19 had shown you, yes. 

20 Q. The lettering on the box is closer 

21 the lettering you had done? 

22 A. The lettering on the box l. s closer 

23 the comps that I had provided. 

to 

to 

24 Q. Okay. And it's different from what's 

25 on the trademark form, in your eyes? 
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2 A. In my eyes, it's slightly different 

3 than the trademark copy as I described earlier, 

4 yes. 

5 Q. Okay. Can you tell if it's the same 

6 as yours; in other words, a cut and paste of 

7 yours? 

8 A. I would not be able to tell that. 

9 Q. Is there a way to tell that? 

10 I mean I don't mean someone who claims 

11 to be more experienced than you, but I mean is 

12 there like a way to establish that it is or it 

j 13 isn't the same typeface? 

14 A. There's a way to establish whether or 

15 not it is the same typeface, but your question 

16 was whether or not it was a cut and paste job, so 

17 I think the answer to the the first question I 

18 couldn't answer, but yeah, I think you can 

19 establish the typeface. 

20 Q. Okay. In your mind, is it the same? 

21 A. Yes, it does look like the same font, 

! 
22 although - - no, it's not the same font. 

,'\, 

\~; 
-

23 Q. Okay. It's different than both what 

' \ 
24 you did and what's on the trademark application? 

25 A. Yes. 
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2 Q. Okay. And how does it differ from 

3 what you did? 

4 A. I'll show you. 

5 Q. Okay. That's what I'm asking. 

6 A. Do you see the horizontal top and 

7 bottom of the C going straight across? 

8 Q. Right. 

9 A. Do you see that it's going at an angle 

10 here? 

11 Q. Yes. 

12 A. Do you see how tight the letter C is 

13 on the copyright? 

14 Q. Right. 

15 A. Do you see how it's slightly spread 

16 out, just slightly --

17 

18 

19 

20 

21 

yeah. 

22 slightly. 

23 Q .. 

MS. DORE: You mean on the trademark? 

THE WITNESS: On the trademark. 

MR. GOLDSTEIN: On the trademark, 

How it's slightly wider, even 

And also would you say the C in the 

24 trademark is horizontal the way yours is, but 

25 different than what's on the box? 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Bachner 

A. Yes. And yet the Con the I'm 

sorry. How are we referring to this? 

MS. DORE: Trademark. 

Q. Trademark. 

A. 

my comp. 

Trademark, is not as wide as the Con 

So each one of them are distinctive. 

Q. That's all three are different. 

A. Yes. 

Q. And you have no knowledge of who 

created the Cohiba mark that's on the -- the 

Cohiba wording, the typeface that's on the top of 

that box? 

A. I cannot say that I know who did the 

final on this box. This is a produced box, I'm 

assuming? 

Q. This is a prodbction box: 

A. Yes. This is the first time I've seen 

this, so I don't know. 

Q. The box that you created for General 

Cigar back in October of '92 

A. Yes. 

Q. -- how does it differ from that box, 

if you can recall? 

A. Without having a sample to refer to, I 
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2 later time in '97, I believe is what you said; is 

3 that correct? 

4 

5 

6 

A. 

Q. 

A. 

I didn't say 1997 exactly. 

Okay. 

But years later when I finally did see 

7 the product. 

8 Q. Okay. And is this what you saw? 

9 A. Yes. 

10 Q. Okay. And what I'm showing you is the 

11 box with the Cohiba in the middle and the red 

12 dot? 

13 A. Yes. 

14 Q. On the sort of more mahogany looking 

15 wood or darker wood? 

16 A. Yes. 

17 Q. After you gave this second group of 

18 material to Mr. Rano and you had the conversation 

i9 that the material was received and you were paid 

20 for your work, did you have any other 

21 conversations in this time period, '93, with 

22 Mr. Rano regarding work on Cohiba? 

23 A. Not that I recall. 

24 Q. Not intending to paraphrase the words, 

25 would it be fair to say back in September of~ '92 

12 7 
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2 you had an initial conversation with Mr. Rane, 

3 you delivered materials to him, you heard that 

4 the materials were received, you had another 

5 conversation with Mr. Rane in the spring of '93, 

6 you sent more materials to him and then you 

7 had -- then again you were told that the 

8 materials were received, and at least as far as 

9 conversations went, that's the extent of 

10 conversations you had with General Cigar? 

11 

12 

13 

A. Pretty much. 

Q. Okay. Do you recall any other 

discussions or information other than what you've 

14 told me, in the '92, '93 time period? 

15 

16 

A. 

Q. 

None. 

Okay. When did you -- when, if at 

17 all, did you next do work on Cohiba? 

18 A. 

19 invoices. 

20 

21 

22 

Q. 

A. 

Again, I have to refer to my 

You can look at the invoices. 

(Witness reviewing invoices.) 

Well, the later date was in March of 

23 '97 or thereabouts. 

24 

25 

Q. 

A. 

The next invoice is March 25th, '97? 

Uh-huh. 
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2 Q. Okay. 

3 A. Yes. 

4 Q. And it's for, the description is 

5 "Cohiba label and cigar band design and 

6 comprehensives," and then there's just a charge 

7 of $7,500. It's not itemized the way the earlier 

8 bills were. 

9 Do you recall how much before March 

10 25th you began to do work? 

11 A. I don't think it was very much 

12 before. 

13 Q. A few weeks? 

14 A. At most. I would say perhaps a week. 

15 Q. Between the spring of '93 and March of 

16 '97, did you have any conversations with General 

17 Cigar regarding Cohiba? 

18 A. None. 

19 Q. Did you have any -- you know who 

20 Mccaffery, Ratner is? 

21 A. Yes. 

22 Q. That's an advertising firm for General 

23 Cigar? 

24 A. Yes. 
, __ , 

25 Q. Did you have any dealings with them in 



1 Bachner 

2 '92, '93, '94, '95, '96 regarding Cohiba cigars? 

3 

4 

A. 

Q. 

No. 

Okay. And so the next contact you had 

5 with General Cigar was probably March of '97? 

6 

7 

MS. DORE: On Cohiba. 

MR. GOLDSTEIN: On Cohiba. 

8 BY MR. GOLDSTEIN: 

9 Q. But between '93 and '97 you did 

10 additional work for General Cigar? 

11 

12 

A. 

Q. 

Yes. 

If not every day, just that you had 

13 steady work with them on various brands? 

14 

15 

16 

A. 

Q. 

A. 

Yes. 

And was your contact always John Rano? 

No. It changed over the course of the 

17 y~ars I've been working with them. 

18 Q. Did it become Mr. Geoghegan, John 

19 Geoghegan? 

20 A. It became John Geoghegan, yeah. 

21 Q. Anybody else? 

22 A. It there was anybody else, it was 

23 somebody who reported to John Geoghegan. 

24 Q. Did you ever work with Dixon 

25 Farrington? 
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5 

Q. 

A. 

answer. 

answer. 

Bachner 

You were given an answer? 

I don't think I was given a specific 

I think I was I think that's the 

I was not given a specific answer. It 

6 was "I don't know" or "I'm not really sure." 

7 Again, I'm guessing and I'd rather not guess. 

8 Q. Okay. During this time period '93, 

9 '97, did you look at or review Cigar Aficionado 

10 magazine? 

A. I'm sure I've looked at it, yes. 

Q. Okay. Do you recall interviews with 

11 

12 

13 

14 

15 

either Mr. Cullman senior or Mr. Cullman junior? 

16 that? 

17 

18 

A. 

Q. 

A. 

Q. 

I remember the article, yes. 

Do you remember anything else about 

I honestly don't. 

Okay. I was wondering if either of 

19 those articles triggered any conversations with 

20 General Cigar about Cohiba, and as a consequence, 

21 maybe asking you these questions, whether it's 

22 triggering any kind of memory. 

23 

24 

A. 

Q. 

No, not at all. 

Okay. So in March of '97 you're 

25 approached by someone from General Cigar to do 
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2 work on Cohiba? 

3 A. Yes. 

4 Q. Okay. Do you recall who that was? 

5 A. I don't recall. I don't recall. It 

6 

7 

could have been John Rano. I'm not even sure if 

he was still at the company at the time. I think 

8 he was. 

9 

10 

Q. 

A. 

11 likely. 

12 Q. 

13 that 

14 A. 

15 that point. 

16 Q. 

He was there. 

Or John Geoghegan. Either one most 

The bill is to John Geoghegan. Is 

All bills were to John Geoghegan at 

But it would have either been 

17 Geoghegan or Rano? 

18 

19 

A. 

Q. 

20 you to do? 

21 A. 

I believe so. 

Okay. Do you recall what they asked 

I believe what they asked for was 

22 reproductions of the same files that we're 

23 reviewing right now. 

24 Q. You mean literally to go back into 

25 your files and make copies and send them copies? 
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A. 

Q. 

Bachner 

I believe so. 

Would that suggest to you that they 

4 didn't have the copies anymore or did they tell 

5 you that they didn't have them? 

6 A. I don't recall any conversation 

7 rega~ding that. 

8 Q. You don't recall anything about 

9 whether or not they had them? 

10 A. Yeah. I don't know if they had them, 

11 but I know they requested the materials. 

12 Q. Okay. Did they ask you to do anything 

13 else other than go into your files and make 

14 copies of -- did they ask you to go into your 

15 files and make copies of what you had? 

16 A. They asked me for copies of whatever 

17 work we had done. 

18 Q. Okay. Did you at that time when 

19 you gave Mr. Rano the box, the mock-up of the 

20 box, that was it. You didn't have anything in 

21 your files regarding that box; is that correct? 

22 You made a mock-up of the box and gave 

23 it to Mr. Rano, and if I had come to you the next 

24 day for a copy of the box, you wouldn't have had 

25 it? 
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2 A. I would have had the materials that 

3 were utilized to make the box if you had come to 

4 me a day or two later, but I had no other boxes. 

5 Q. Okay. So when you went back, the only 

6 thing you were able to -- let me ask you this. 

7 Strike that whole question. 

8 Did Mr. -- did whoever you spoke with 

9 at General Cigar ask you to do anything else 

10 other than to make copies of what you had? 

11 A. Not to the best of my recollection, 

12 no. 

13 Q. And what did you do after -- did you 

14 ask somebody, "What's going on with Cohiba"? 

15 A. No. At this time I didn't. 

16 Q. Was it a phone call, someone called 

17 you on the phone? 

18 A. Yes. 

19 Q. Okay. And as a result of that phone 

20 call, what did you do? 

21 A. I prepared the materials that were 

22 requested. 

23 Q. And what did you have at that time? 

24 You basically had what we're looking at here? 

25 A. Yes. 
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Bachner 

And you made copies and sent them to, 

3 do you recall who you sent them to? 

4 

5 

A. 

Q. 

I don't recall. 

Were you asked to do anything else 

6 prior to this March 25th, '97 bill? 

7 

8 

A. 

Q. 

9 you made? 

10 

11 

A. 

These were 

No. 

Okay. The $7,500 is for the copies 

The copies and the comprehensives. 

these had to be reconstructed from 

12 the materials and the expense of the materials. 

13 Q. So when you say "had to be 

14 reconstructed from the materials," you mean to 

15 make the gold and that kind of a thing? 

16 

17 

18 

A. Exactly. 

MR. GOLDSTEIN: Off the record. 

(Discussion off the record.) 

19 BY MR. GOLDSTEIN: 

20 Q. If you could -- so you then created 

21 materials for Mr. Rano from your -- created 

22 materials for;General Cigar from your files and 

23 sent them over to General Cigar in March of '97; 

24 is that correct? 

25 A .. Yes. 
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2 ' '· Q. If you would look at what's been 

3 marked as 118 through 122, and if you can, if you 

4 can tell me which of those materials you sent to 

5 General Cigar in March of '97. 

6 A. Give me a minute here. 

7 So I have items 118, 119, 120 and 122 

8 basically, and 121. 

9 Q. Right. 

10 A. And that would be the ones that we're 

11 talking about? 

12 Q. Right. I would ask of that, if you 

13 can go through it and tell me what you sent to 

14 General Cigar, if you know, and also if you sent 

15 them different or other materials. 

16 A. I would say that I sent them Exhibit 

17 No. 119, all pages, and 120 as well, all pages, 

18 excluding 0021 and 0022, which are just metallic 

19 gold applications that were applied to labels. 

20 Q. You're talking about just the words 

21 "Cohiba"? 

22 A. And the leaf. 

23 Q. And the leaf. 

i 24 ! A. And I don't know about item No. 122. 

25 I really cannot recall specifically, but that 
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2 might have been part of it, but I could not say 

3 for sure. 

4 Q. 122 is the documents that came out of 

5 General Cigar's files, but you don't know if 

6 you -- if this is from what they had in '93 or 

7 what they had from you in '97? 

8 A. Exactly. 

9 Q. Okay. What about the two sets of 

10 documents that you sent over in October of '92, 

11 118 and 121? 

12 A. I don't believe 118 had any bearing on 

13 anything that was sent later. I think that was 

14 the only time that it was sent, the very first 

15 time. 

16 And 121, I do not recall sending bands 

17 again, but let me look. 

18 (Witness reviewing document.) 

19 A. I imagine I did include the bands on 

20 that second round that was asked for in the 

21 date you're mentioning. 

22 Q. Probably you're saying? 

23 A. Yes. 

24 Q. And then 112 and 114, which were your 

25 cardboard Esplendidos and the cardboard box, do 
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2 you recall if you sent those, the box or images 

3 of the box? 

4 A. I don't recall for sure. 

5 Q. Okay. I mean you had those with you, 

6 I mean you had them because you bro~ght them here 

7 today. 

8 A. Yeah. 

9 Q. But you don't recall if you made 

10 copies or produced extra copies to the client? 

11 A. I don't recall. 

12 Q. Okay. Do you know who you sent them 

13 to? 

14 A. I imagine they were sent to John 

15 Rane. 

16 Q. And in this initial conversation where 

17 you were asked to get this material or create 

18 this material, was there any other conversation? 

19 MS. DORE: Are you --

20 MR. GOLDSTEIN: March '97. 

21 MS. DORE: Okay. You're talking about 

22 recreating the original materials. 

23 MR. GOLDSTEIN: Right. 

24 BY MR. GOLDSTEIN: 

25 Q. Did you ask them what this was for or 



1 Bachner 

2 did they tell you what was going on or did they 

3 ask you, you know, "We'll be back 1.n touch with 

4 you" or anything else? 

5 

6 

7 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

No. Not that I recall. 

You recall a very short phone call? 

Pretty much, yes. 

Okay. 

I'm sure it was John Rano. 

That you spoke with? 

Yes. I thought maybe it was John 

12 Geoghegan, but I'm pretty sure it was John Rano. 

13 Q. You had the conversation, you created 

14 the material, you sent it to him, you sent him a 

15 bill. 

16 Were you asked to do anything else on 

17 Cohiba in '97? 

18 A. We were not asked to do any other 

19 design work for Cohiba 1.n 1997. 

20 Q. Were you asked to do anything else for 

21 Cohiba in 1997? 

22 A. We might have been asked to provide 

23 more materials of what was already designed, just 

24 original copies of things that were already 

25 shown, duplicates. 
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2 Q. Of what we've gone through, or you 

3 think you didn't give it to them the first time 

4 you, do you think you gave any of that to them a 

5 se.cond time, like the labels or the boxes? 

6 A. Please rephrase that. 

7 Q. Do you think that if you were asked to 

8 do anything in '97, it was to provide more 

9 materials that you had previously designed? 

10 A. I believe so. 

11 Q. Okay. And we had gone through what 

12 you had previously designed, and you didn't 

13 believe you had given them the cardboard boxes 

14 that you had created or the labels from '92 that 

15 you had created. 

16 A. In 1997? 

17 Q. Yeah. And so I'm asking did 

18 subsequently you give them that information? 

19 A. Those materials? 

20 Q. Yes. 

21 A. It's possible. 

22 Q. You just don't recall? 

23 A. I do not recall for sure. I couldn't 

24 say for sure. 

25 Q. Okay. If you look at the invoice~, 
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2 there's this March 25th invoice for $7,500, and 

3 then there's another one in June 17th for another 

4 $6,500 and it says, "Phase II Cohiba label, Cigar 

5 Band and Hinge Strip Redesign Exploratory." 

6 Do you know what that refers to? 

7 A. I think it refers to the same 

8 material, because we only did what you're looking 

9 at. That's all we did for design. So it could 

10 only be additional -- a request for additional. 

11 Q. It couldn't be to have created new 

12 materials in '97? 

13 A. I have no recollection of creating new 

14 materials. 

15 Q. Do the charges, the $7,500 and the 

16 $6,500 in terms of your b~lling, does that seem 

17 consistent with recreating old materials as 

18 opposed to new work and creative work? 

19 A. Yes, because it also includes 

20 materials, transfers as I discussed with you, 

21 metallic transfers. 

22 

2 3 to? 

24 

25 

Q. 

A. 

Q. 

Do you know what "Phase II" refers 

I honestly do not. 

Okay. And do you know what "hinge 
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2 Q. 

Bachner 

Were you aware that another design 

3 firm was working on what ultimately became the 

4 Cohiba package that was part of the '97 relaunch 

5 of General Cigar's Cohiba? 

6 

7 

A. 

Q. 

I was not aware of it. 

Are you aware of it now, that they 

8 used another design firm? 

9 

10 

A. 

Q. 

Yes. 

Marmo Design, are you aware that 

11 that's the company they used? 

12 

13 

A. 

Q. 

No, I am not aware of them. 

Are you aware they used another design 

14 firm other than Marmo or you just knew they used 

15 another firm and yqu don't know who they ar~? 

16 A. Well, when I saw the final product on 

17 the shelf, I was aware that somebody else 

18 designed it. 

19 

20 was? 

21 

22 

23 

24 

Q. 

A. 

Q. 

A. 

Q. 

Okay. But you never asked who it 

No. 

Or found out who it was? 

No. 

Are you familiar with a company called 

25 Marmo Design? 
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Bachner 

A. In all likelihood, I would not have 

brought it up. I would have thought that the 

4 answer would have been self-evident, that they 

5 made a decision for whatever their reasons were 

6 and that was it. 

7 Q. Were they using you in '97 for other 

8 work? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. Yes. 

Q. Okay. On other brands? 

A. Yes. 

Q. And they've continued to use you? 

A. Yes. 

Q. Do you have any information as to 

they didn't have you do the work in I 9 7 / the 

packaging and design work? 

A. No, I don't. 

Q. Do you have any knowledge of how 

came about that they decided to use the red 

in the Cohiba, in the 0 in the Cohiba? 

A. No, I don't. 

Q. If you look at the last invoice 

dated -- on page B 7. Your invoice is dated 

12-29-97. "Cohiba slit box design and 3-D 

25 comprehensive"? 

why 

it 

dot 
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2 A. Yes. 

3 Q. Do you know what that refers to? 

4 A. Yes. 

5 Q. What does that refer to? 

6 A. I believe you have a sample of it, a 

7 copy of it here. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q. Okay. What is it referring to? 

A. It's not on the desk at the moment. 

Q. Oh. 

A. There it is. The last page. 

Q. This (indicating)? 

A. Yes, that's it. 

Q. Okay. 

MR. GOLDSTEIN: Why don.'t we mark this 

as long as it's not marked yet. 

(Plaintiff's Exhibit 123, Graphic 

image "Cohiba, a World Beyond Other Cigars", 

marked for identification, as of this date.) 

20 BY MR. GOLDSTEIN: 

21 Q. I'm showing you what's been marked as 

i 
22 Plaintiffs' Exhibit 123 with the Bates numbe~ B 

; 

23 23, and it's like a graphic image with the w6rd 

24 "Cohiba, a World Beyond Other Cigars," and 

25 there's a red dot in the O of Cohiba. 
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(- ｾ＠
2 ...._ _,, 

Is that the Cohiba slit box design and 

3 3-D comprehensive? 

4 A. Yes. 

5 Q. Is this, you know, like an image of it 

6 or is this what is the slit box design 3-D 

7 comprehensive? 

8 A. This is an image of it. 

9 Q. And is the thing an actual 3-D object? 

10 A. Yes, it's a box. 

11 Q. Okay. And you created the box? 

12 A. We created graphics for the box based 

13 on materials provided. 

14 Q. Okay. And what materials were 

15 provided? 

16 A. I believe we were provided with the 

17 sample box there or something -- a reasonable 

18 facsimile of that to base our graphics on. 

19 Q~ And you were asked to do what? 

20 Well, let me back it up. 

21 Who asked you to do this? 

22 A. This might have been from Dixon 

23 Farrington. 

(' 24 Q. And do you recall when? 

25 A. Well, it was -- the invoice is dated 



Bachner 1 

2 12-29-97, so it was thereabouts. About, I would 

3 say, three weeks prior to that perhaps, maybe two 

4 weeks. 

5 Q. Were you aware that General Cigar 

6 launched the Cohiba in this form of a box in 

7 September of '97? 

8 A. I'm not sure of the date that this 

9 product was launched, but by the time I was doing 

10 this project, I was provided with that box, as I 

11 said. 

12 Q. So when you were doing that, the box 

13 had already been launched? 

1.4 

15 

A. 

Q. 

16 market? 

17 

18 

A. 

Q. 

Yes. 

That box was already out in the 

Yes. 

Okay. So the December date, I mean --

19 the reason I ask. that is because I was trying to 

20 figure out if it was before or after the launch. 

21 And it was, you believe, around 

22 December of '97? 

23 A. Yes. 

24 Q. Okay. And what did Mr. Farrington ask 

25 you to do? 
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Bachner 

He asked that I create a, what is 

3 referred to as a slit box which holds, I don't 

4 even remember how many cigars at this point, but 

5 I would imagine it's three cigars, that would 

6 hold three cigars and do a comp, a comprehensive 

7 of that. 

8 Q. And did he give you that Cohiba label 

9 with the red dot? 

10 

11 

A. 

Q. 

12 cigars"? 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

Yes. 

And he gave you "a World beyond other 

Yes. 

Is that what the wording is? 

That's correct. 

Even if it's black and white, I can 

17 still read it. 

18 

19 box? 

20 

21 

22 

A. 

Q. 

A. 

All right. So this is a cardboard 

Yes. 

Did they provide you with the box? 

I don't recall. I believe they may 

23 yes, I th~nk they did provide us with the die 

24 strike of the box. 

25 Q. Okay. And do you know what the box 
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2 looked like? 

3 A. I believe the box was white like 

4 you're looking at right now, on the top, and 

5 perhaps black on the bottom, but I don't I've 

6 never seen the final product so I can't say for 

7 sure. 

8 Q. Okay. That's what I was going to ask 

9 you. 

10 Do you know if such a three box went 

11 into the market? 

12 A. No, I do not know. 

13 Q. Do you have any knowledge in '97 of 

14 whether General Cigar considered using what I'll 

15 call -- well, what General Cigar called Cohiba 

16 yellow or Cohiba gold in '97? 

17 A. I have no idea. 

18 Q. And you don't recall any conversation 

19 with Dixon Farrington as to, you know -- well, 

20 strike the question. 

21 Did you have any -- when Dixon 

22 Farrington asked you to do that, did you have any 

23 conversations with him regarding why you didn't 

24 do the other work? 

25 A. No. 
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2 Q. It was just an assignment given to you 

3 and you produced the work? 

4 A. Yes. 

5 Q. Okay. And that page is essentially 

,6 what you produced? 

7 A. Yes. 

8 Q. And after that, did you have any 

9 conversations with General Cigar regarding 

10 Cohiba? 

11 A. No. 

12 Q. Have you, subsequent to that work and 

13 getting paid, have you had any other 

14 conversations in the last, I guess, 

15 two-and-a-half years regarding General Cigar's 

16 Cohiba? 

17 MS. DORE: Exclude -- go ahead. 

18 MR. GOLDSTEIN: If you've spoken 

19 MS. DORE: You can 

20 MR. GOLDSTEIN: to Morgan & 

21 Finnegan --

22 MS. DORE: Right. You can mention 

23 that we have talked. You can't discuss what 

24 we've talked about. 

25 MR. GOLDSTEIN: Yeah. 



1 Bachner 

2 BY MR. GOLDSTEIN: 

3 Q. I'm really not -- I'm really asking 

4 whether you've spoken with representatives of, 

5 you know, with people from General Cigar about 

6 Cohiba. 

7 A. Yes. 

8 Q. And with who exactly? 

9 A. Mark Machiarullo. 

10 Q. Okay. And he for a time period was --

11 had Mr. Rano's position; is that correct? 

12 A. I'm not really sure what his exact 

13 position in terms of John Rano. 

14 Q. What did you disc~ss with 

15 Mr. Machiarullo? 

16 A. Mr. Machiarullo was considering doing 

17 variations or exploring something on Cohiba 

18 product. 

19 Q. And did he ask you to do something or 

20 he just had a conversation with you? 

21 A. Yes, he did. 

22 Q. What did he ask you to do? 

23 A. He asked us to explore what a box 

24 might look like if it were a different formula 

25 tobacco. 
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2 Q. When you say "a·box," you're talking 

3 about a wooden box? 

4 A. Yes. 

5 Q. Why would -- a different size cigar or 

6 a different formula tobacco? 

7 A. A different formula tobacco. 

8 Q. Why would that change the way the box 

9 looked? 

10 A. That would be -- you'd have to ask him 

11 that, I guess, but he would want to have a 

12 graphic that distinguished itself in terms of the 

13 formulation of the cigar. 

14 Q. For a Cohiba? 

15 A. Yes. 

16 Q. And what else did he say? 

17 A. I think that was it pretty much. 

18 Q. Had you ever done anything with a box 

19 based on the formula of the tobacco in the cigar? 

20 A. We did a color print based on this box 

21 that you're looking at right here. 

22 Q. And you provided that to General 

23 Cigar? 

24 A. To Mark Machiarullo. 

25 Q. When was that? 
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2 A. I couldn't say exactly, but I would 

3 say approximately five months ago. 

4 Q. Do you have any copies of that in your 

5 files? 

6 A. I have perhaps one copy of that, one 

7 print. 

8 Q. 

9 attorneys? 

10 

11 

12 

13 

A. 

Q. 

A. 

this work. 

Did you make that available to your 

No. 

Why not? 

I didn't think it had any bearing on 

It was something that was a 

14 prospective project that never pursued. 

15 

16 

17 

18 

19 

Q. 

A. 

Q. 

A. 

Q. 

Did you create a wooden box? 

No. 

You just created a print or a copy? 

A print. 

And what did it look like? I mean did 

20 it use this Cohiba red, Cohiba with the red? 

21 

22 

A. 

Q. 

Yes. 

And what would be different from the 

23 box than the box in the market today? 

24 

25 

A. 

Q. 

Actually just the color of the wood. 

That was the only change? 
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2 A. Yes, pretty much. If there was any 

3 kind of a mention of a formulation, actually I 

4 don't recall. I mean it would be on the print, 

5 but it would say so on the print. But mostly it 

6 was just a question of distinguishing the box 

7 color, the wood color. 

8 Q. A lighter or darker color? 

9 A. Darker. 

10 Q. Okay. Do you recall if the box had 

11 any text in addition to what's on the box today? 

12 A. I don't recall. 

13 Q. Do you have any knowledge if that made 

14 it to the market? 

15 A. To the best of my knowledge, it was 

16 not pursued. 

17 Q. And that was done beginning of 2000, 

18 end of 1999? 

19 A. Yes. 

20 Q. And is that the only other work you've 

21 done on Cohiba? 

/,' 

22 A. That's it. ,:r; 
~· .. 

23 Q. Before I mark this, let me just ask if 

r ..... - 24 this is something you did or know anything about 
\__,, 

25 it. 
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1 

2 

3 

4 

Q. 

Q. 

Bachner 

Okay. If you look at the next page. 

(Witness complies.) 

It looks only because of the B. 

5 don't know if it's the copying as opposed to an 

6 actual type form. On 6776, the way the Bis 

7 oddly shaped and the A is oddly shaped, do you 

I 

8 know if that's a typeface that has that odd shape 

9 of some of those letters or do you think it's 

10 just the copying? 

11 A. I don't understand the question 

12 exactly. 

13 Q. There's like this thing jutting out of 

14 the A and the thing jutting out of the B. 

A. _That's part of the typeface. 

It is part of the typeface. 

Yes. 

15 

16 

17 

18 

Q. 

A. 

Q. Is that a typeface that use or you 

19 recall using? 

20 A. No, it's not. 

21 Q. Okay. And you don't know who created 

22 that? 

23 A. No. 

24 MR. GOLDSTEIN: The documents that we 

25 were looking at were GC 6775 and GC 6776. 
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2 

3 

4 

5 

6 

Bachner 

Let me just take a look at something. 

(Counsel reviewing documents.) 

MR. GOLDSTEIN: I have no further 

questions. 

MS. DORE: I need to clear up a couple 

7 of things. 

8 EXAMINATION BY 

9 MS. DORE: 

10 Q. Mr. Bachner, very early in your 

11 testimony this morning you stated that you had no 

12 understanding during that 1992 time period when 

13 you were initially retained to do some comps that 

14 there was a General Cigar Cohiba. 

15 

16 

A. 

Q. 

Correct. 

Did you have any understanding that 

17 there was not a General Cigar Cohiba at that 

18 time? 

19 

20 

21 

22 

A. 

Q. 

Q. 

No. 

Would you look at Exhibit 115, please. 

(Witness complies.) 

Mr. Goldstein asked you to look at 

23 pages B 0034 and I believe 39. 

24 

25 

A. 

Q. 

Yes. 

And you said that the packaging for 
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2 the Cohiba that is sitting on the table now was 

3 minimalist compa~ed t6 the labels that are shown 

4 in those two pages, correct? 

5 A. Yes. 

6 Q. Are there other labels there that you 

7 consider minimalist as well? 

8 

9 

A. 

Q. 

A. 

Yes. 

Could you say what they are, please? 

One of them has a cigar band that says 10. 

11 "Cuba" on it. The other one would be Troya. 

12 It's a cigar side label. 

13 MR. GOLDSTEIN: You're looking at 34? 

14 THE WITNESS: Yes. 

15 A. The Montecristo could be considered 

16 more contemporary, and even though it's got an 

17 old style to it, the Partagas and the simplicity 

18 of that could possibly be considered contemporary 

19 compared to the other items for sure. 

20 Q. Mr. Goldstein asked you a series of 

21 questions about the second set of labels that you 

22 created, and those would be Exhibits PX 119 and 

23 120. 

24 MR. GOLDSTEIN: And 122. 

25 MS. DORE: Yes. 122. Thank you. 
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2 BY MS. DORE: 

3 Q. And I believe you testified that you 

4 were given directions to look at other graphics, 

5 other colors and other types from what you had 

6 done originally, correct? 

7 A. Yes. 

8 MR. GOLDSTEIN: Objection to the 

9 form. 

1 0 BY MS . DO RE : 

11 Q. Was it your understanding that "other" 

12 meant that this time you were not to use the same 

13 color, type and checkerboard design that you used 

14 in the original work? 

15 A. Yes. 

16 MS. DORE: That's it. 

17 EXAMINATION BY 

18 MR. GOLDSTEIN: 

19 Q. As to those last questions from 

20 Ms. Dore regarding Exhibits 118, 119, 120 and 

21 122, you did, in fact, use in some of your 

22 images, a yellow gold color; isn't that correct? 

23 A. Yes. 

24 Q. And, in fact, you did use a 

25 checkerboard in some of your images; is that 
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1 Bachner 

2 correct? 

3 A. If you're describing this as a 

4 checkerboard, I would say yes. 

5 Q. Well, I'm looking at, for example, 

6 116,117,118,119,120 

7 MS. DORE: Wait a second. There's 

8 nothing with those numbers. 

9 BY MR. GOLDSTEIN: 

10 Q. B 16, B 17, B 18, B 19, B 20. I would 

11 describe those as a checkerboard. 

12 A. Okay. Then I would say yes. 

13 Q. Okay. And, in fqct, you used block 

14 lettering that's similar typeface to what you had 

15 used in the fall of '92 on some of the images; is 

16 that correct? 

17 A. Yes. On some of the images, yes. 

18 Q. And you used a typeface for Esplendido 

19 similar to the Esplendidos that you had used in 

20 the earlier time period; isn't that correct? 

21 A. Yes. 

22 MR. 

23 questions. 

24 

25 

GOLDSTEIN: I have no 
1• 
II 

further"..,; 
,-
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2 EXAMINATION BY 

3 MS. DORE: 

4 Q. Were any of the checkerboards in those 

5 three exhibits the same as the checkerboard in 

6 the original work? 

7 A. No. 

8 MS. DORE: I have no further 

9 questions. 

10 MR. GOLDSTEIN: Thank you for your 

11 time. 

12 (Time noted: 

13 

14 

15 CLIFFORD BACHNER 

16 

17 Subscribed and sworn to before me 

18 this J~ day of 

19 

2000. 
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163 

20 
Qualified in Nassau County 

Certificate Filed in New York County 
Commission Expires June 16. 2002 

21 

22 

23 

24 

25 



c-~/ 
1 

2 C E R T I F I C A T E 

3 

4 STATE OF NEW YORK 

5 ss. 

6 COUNTY OF NEW YORK 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I, ANNETTE ARLEQUIN, a Certified 

Shorthand Reporter and Notary Public within 

and for the State of New York, do hereby 

certify: 

That CLIFFORD BACHNER, the witness 

whose deposition is hereinbefore set forth, 

was duly sworn by me and that such 

deposition is a true record of the testimony 

given by the witness. 

I further certify that I am not 

related to any of the parties to this action 

by blood or marriage, and that I am in no 

way interested in the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

set my hand this 13th ·d7. J~Z'Jj~O. 

ANNE~N~R, RPR 

164 



1 

2 ------------------ INDEX------------------

3 WITNESS EXAMINATION BY PAGE 

4 CLIFFORD BACHNER MR. GOLDSTEIN 

MS. DORE 

5,161 

159,163 

5 

6 ------------------EXHIBITS-------------------

PLAINTIFF'S FOR ID. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Plaintiff's Exhibit 109, Subpoena 

Plaintiff's Exhibit 110, Seven Bachner & 

Company invoices from 10-5-97 to 12-29-97 

Plaintiff's Exhibit 111, Color copies of 

single cardboard box for Panatelas and 

Cohiba 

Plaintiff's Exhibit 112, Color copies of 

single cardboard box for Esplendidos 

Plaintiff's Exhibit 113, Color copies of 

wooden box for Cohiba, La Habana, Cuba, 25 

Esplendidos 

Plaintiff's Exhibit 114, Color copies of 

cardboard box for five cigars 

17 Plaintiff's Exhibit 115, Color Xerox copies 

of small pamphlet entitled "Cohiba Cigar 

7 

21 

34 

35 

35 

35 

18 Divan" 42 

19 Plaintiff's Exhibit 116, Black and white 

copy of .Cuban label for inside wooden box, 

20 black and white copy of Cohiba cigar band 

and document entitled "The Six Cigars of 

21 Cohiba" 53 

22 Plaintiff's Exhibit 117, Color copy of 

23 

24 

25 

small piece of wood with the word ''Cohiba" 

and Indian head 

Plaintiff's Exhibit 118, Color Xerox copies 

of four labels 

63 

71 

165 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

166 

------------------ EXHIBITS (Cont'd) -------------------
PLAINTIFF'S FOR ID. 

Plaintiff's Exhibit 119, Color Xerox 

of labels 

Plaintiff's Exhibit 120, Color Xerox 

of labels 

Plaintiff's Exhibit 121, Color Xerox 

of two versions of Cohiba c1gar band 

Plaintiff's Exhibit 122, Color copies 

of the comp labels 

copies 

copies 

copies 

Plaintiff's Exhibit 123, Graphic image 

"Cohiba, a World Beyond Other Cigars" 

77 

77 

83 

104 

147 



( 
.~ 

--

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13. 

14 

15 

16 

17 

18 

19 

20 

ERRATA SHEET 
ESQUIRE DEPOSITION SERVICE$ 

''.216 EAST 45TH STREET -
NEW YORK, NEW_ YORK 1001 7 

(212) 687-8010· 
NAME OF CAPTION: CUBANA VS CULBRO 
DATE OF DEPOSITION: JUNE 30, 2000 
NAME OF WITNESS: CLIFFORD BACHNER 
PAGE LINE FROM TO 

I -- --- ------------ --------

-- ---·'------------ --------

' I -- --- ------------ --------

21 CLIFFORD BACHNER 

22 Subscribed and sworn to before me. 

day of _tJ_r,y_·_. ___ , 2000. 
RICHARD B. FIALKOW 

Notary Public, State of New York 
. No. 30-4862039 

qualified in NZl:isau Coun 
Cert,ti~at~ Filed In New York c!un 
Comm,ss,on Expires June 16, 2ooi 

23· 

24 

25 

26 

My Commission Expires: 

ｾ＠ 27 

28 

;' ,,..-
5).i..s:"C. '\ 

/ \ 



1 

A 42:22 47:2 49:16 2:12 164:8,24 89:19 93:10,12 bag 84:19 

ability 5:18 6:2 51:6 77:22 91:2 around 53:19 56:15 96:17 98:9 146:23 band 54:3 58:15 59:2 

able 41:14 121:8 97:6 103:3,10 56:20 78:15 96:22 147:22 157:12 59:6,7,13,20,22 

124:21135:6 112:16 115:14 149:21 158:4,6,14159:23 83:6,14,19 129:5 

about 7:14 15:8 20:2 119:25 126:2 128:7 art 28:17 162:10,10,10,10,10 142:5 160:10 

20:9,14,17 22:21,25 128:18 132:7 article 132:14 bachner 1:17 2:7 165:20 166:7 

23:21 24:25 26:19 138:17 articles 92:24 132:19 5:10,10,12 6:1,23 bands 13:7,7,10,11 

30:10,13,23 31:2 ago 155:3 artist 110:10 7:1,8,22 8:1,3 9:1 14:6,8,16,25 15:4 

32:6 45:23 46:2 agree 113:17,19 artistic 110:4,10 10:111:1,5 12:1 15:11 28:20 44:4 

48:14 49:9 54:25 AGREED 4:2,6,10 artwork 67:25 81:3 13:114:115:116:1 52:8,15,16,18,19 

55:5 60:18 62:24 ahead 95:14 152:17 86:7 17:118:119:1 20:1 53:4,10,11,14,19 

63:21 64:20 65:5 almost 131:3 asked 18:19 24:16 21:1,9 22:1 23:1 58:19 65:4,24 68:18 

69:14 73:16,20,24 already 28:23 76:15 28:13,15,25 30:7 . 24:1 25:1 26:1 27:l . 85:13 98:19 138:16 

74:12,15 78:7 80:23 140:23,24 149:13 34:18 43:15 47:22 28:1 29:1 30:1 31:1 138:19 

85:15,23 87:15,20 149:15 60:14 66:12 87:17 32:1 33:1 34:1 35:1 base 29:11 30:8 

88:12 92:7 94:14,15 although 93:6 121:22 92:6 102_:20,25 36:1,4 37:1 38:1 32:24 148:18 

94:17,18,20 95:10 always 8:14 130:15 117:21124:14 39:1 40:1 41:1 42:1 based 32:15 38:24 

95:25 96:15 101:6,8 angle 122:9 133:19,21134:16 42:24 43:1 44:1 39:15 57:15 59:14 

101:17,20,24102:9 ANNETI'E 1:23 2:12 136:5 138:20 45:1 46:1 47:1 48:1 59:16 61:16 62:23 

102:20,23 104:19 164:8,24 139:17 140:16,18 49:1 50:1 51:1 52:1 72:24 79:20,25 82:6 

110:3,7 118:4 119:3 another 87:11 91:18 140:20,22 141:7 53:1 54:1 55:1 56:1 109:24 112:13 

131:21132:15,20 92:8 119:13 128:4 144:19 148:19,21 57:1 58:1 59:1 60:1 148:12 154:19,20 

134:8 137:11,20,24 142:3,3 144:2,8,13 150:2 151:22 61:1 62:1 63:1 64:1 basically 95:23 

138:9 139:21 144:15 145:23 153:23 159:22 65:1 66:1 67:1 68:1 111:11120:14 

146:19 149:2 answer 59:16 91:4 160:20 69:1 70:1 71:1 72:1 135:24 137:8 

152:24 153:5 154:3 104:2 118:2121:17 asking 5:16 23:24 73:1 74:1 75:1 76:1 basis 24:11 43:16 

156:24 160:21 121:18 131:17,19 50:14 87:15 90:7 77:1 78:1 79:1 80:1 47:23 

above 45:13 110:20 131:20,21,24 132:2 92:14 93:20 95:21 81:1 82:1 83:1 84:1 Bates 147:22 

absence 58:18 132:4,5,5 146:4 98:18 99:8 102:19 85:1 86:1 87:1 88:1 bearing 138:12 

absolutely 59:14,16 answered 5 :25 102:23 106:5 89:1 90:1 91:1 92:1 155:12 

acceptable .115:14 102:25 108:11120:14 93:1 94:1 95:1 96:1 became 130:20 144:3 

accurate 113:13,14 answers 5: 17 122:5 132:21 97:1 98:1 99:1 become 130:18 

across 122:7 anybody 61:21 76:7 141:17 143:17 100:1101:1102:1 before 2:11 4:12,14 , 
action 164:18 76:9 88:15 100:9,23 145:9153:3 103:1104:1105:1 5:13 6:12 7:10,16 i 

I 
actual 12:2115:11 110:24 130:21,22 assignment 31:4 106:1107:1,23 22:11,17,17,21 

27:25 36:9 59:12,20 131:4,11143:8,14 34:20 49:3,18 64:24 108:1,5 109:1 110:1 24:13 28:12 48:11 
107:2 125:15 148:9 145:17 76:13 152:2 111:1112:1113:1 49:18 62:8 81:11 
158:6 anymore 59:9 134:4 assistant 34:19 114:1115:1116:1 96:11119:15 

actually 15:16 62:7 anything 20:9 24:9 associate 3:21 34:16 117:1118:1119:1 126:18,19,20 129:9 
72:7 93:5 107:9 . 26:13 28:4 30:9,13 assume 49:6105:22 120:1121:1122:1 129:12 143:22 

117:10 118:5 31:2 32:6 33:10 125:3 123:1124:1125:1 149:20 156:23 
131:18 155:24 43:12,22 44:8 47:25 assuming 123:16 126:1127:1128:1 163:17 

156:3 50:24 52:5 60:18 assumption 5:24 129:1130:1131:1 began 129:10 
addition 40:4 71:7 66:9 67:25 69:14 assumptions 49:9 132:1133:1134:1 beginning 156:17 

97:10 104:10 . 73:24 75:23 87:17 Astoria 2:10 3:7 135:1136:1137:1 behalf 6:22 88:21 
111:17 156:11 . 88:5 95:24 99:25 Att 57:25 138:1139:1140:1 being 6:6 42:4 69:14 

additional 70:5,16 115:18 125:22 attention 57:25 88:25 141:1142:1143:1 99:17 
71:2 76:23 87:7 132:15 134:8,12,20 attorney 84:15 144:1145:1146:1 belief 10:11 
97:21130:10 135:9 136:5 138:13 attorneys 3:6,13 4:3 147:1148:1149:1 believe 18:8,11 55:18 
142:10,10 140:4,16,20 141:8 6:19 84:16 155:9 150:1151:1152:1 57:20 59:4 76:11 

address 5:9 82:9 143:15 154:18 authorized 4:12 153:1 154:1155:1 79:3 83:20 91:25 
105:20 106:12 156:24 available 95:11155:8 156:1157:1158:1 96:22 97:12,15,20 
107:24108:4,21 Anytime 143:11 Avenue 3:14 159:1,10 160:1 98:2 99:5 100:11 

adhered 55:9 anywhere 46:4 69:15 aware 29:21,23 30:2 161:1162:1163:1 102:11103:16 
adhesive 126:4 appeal 74:16 60:7,10 88:7 100:12 163:15 164:12 114:18 127:2 
adhesives 80:25 appear 43:24 71:21 100:17144:2,6,7;10 165:4,8 133:18,21134:2 
administer 4:13 105:18 144:12,13,17 149:5 Bachner's 108:3 138:12 141:10,13 
adversary 6:14,18 appears 104:15 away 12:14 back 11:24 34:9 147:6 148:16 
advertising 50:15,16 157:17 a.m 2:5 64:23 81:8,9,13,15 149:21150:22 

129:22 application 88:12,20 81:16,21 82:7,9,25 151:3 159:23 161:3 
aesthetic 75:16,22 8.9:2 120:7 121:24 B 83:2 91:23 93:12 believed 76:22 
Aficionado 20:20 applications 137:19 B 3:9 5:2 21:15,15 97:6,8,18 98:14,15 below 56:12 

31:22,25 60:8,12,16 applied 11:23,25 43:20,23 53:1754:8 101:18,19 105:19 besides 8:11 
,,,- 132:9 88:8 126:5 137:19 54:8,12 55:12 59:24 106:7,24 107:23,24 best 5:17 6:2 29:11 

I 
after 68:10 85:20 approached 132:25 61:20 71:17,24,24 108:4,8,12,21 131:16 135:11 l 

'- 86:7 96:4,12127:17 approximately 8:9 73:10 77:19,20,20 117:24 123:21 156:15 
135:13 149:20. 8:24 16:21 74:4 77:20,22'78:3,4,21 126:4 127:25 better 103:24 
152:8 155:3 79:5,7,10,14 80:20 133:24 135:5 140:3 between 4:3 37:15 

again 11:13 16:6 ARLEQUIN 1:23 80:23,24 81:5 83:10 148:20 42:10 71:23 100:13 



2 

100:18 129:15 68:3 117:9126:22 charges 142:15 41:22 42:4 43:25 127:11,22 128:17 
130:9 135:4 141:5,13 Charters 9:6,8,9 45:6 48:17 53:20 129:5,17 130:2,6, 7 • beyond 147:18,24 brand 66:22 80:17 checker 102:18 54:3 59:24 60:19 131:5 132:20 133:2 
150:11166:10 brands 17:7,10,12,13 checkerboard 52:21 66:22 68:5 130:2 135:14 137:21 

bill 133:12 136:6 17:1618:7 51:11 52:21 72:2183:16 147:18,24150:4,5,6 140:17,19,21142:4 
140:15 64:13,20 130:13 85:3 98:5,11 99:2,4 150:12 165:16,20 144:4,5 145:18 

billing 142:16 146:10 101:25 102:5,7,16 166:10 146:20,20,24 
bills 129:8 133:14 break 6:8,10 102:18,24 103:5 Cigar's 12:17 22:5 147:18,24,25 148:2 

143:4 Brent 145:6 109:11110:19 25:25 32:10 33:7 149:6 150:8 151:15 
bit 106:20 brief 37:14 161:13,25 162:4,11 104:18 118:6 138:5 151:16 152:10,16 
black 28:16 52:21 briefing 11:21 163:5 144:5 152:15 153:6,17 154:14 

53:24 54:2,9 55:22 briefly 5:16 28:9 checkerboards 98:7 circled 52:23 155:20,20 156:21 
55:24 58:14 59:15 131:2 98:8163:4 city 5:11 45:20 157:15 159:14,17 
59:17 67:11,12,14 bring 16:2 18:4 chose 72:19 Civ 1:7 160:2 165:11,14,17 
72:20 77:24 85:2,7 36:18 Christmas 48:10,11 claimed 30:19 165:20,21,22 166:7 
125:5 126:3 150:16 Broadway 2:10 3:7 cigar 1:10 10:13,25 claims 121:10 166:10 
151:5 165:19,20 brochure 28:2 42:25 12:7,13,15,20,20,21 clarify 5:23 13:16,25 Cohibas 45:24 49:7 

block 89:3,5 90:23 44:10,13 92:20 93:3 12:25 13:5,7,8,11 14:12 24:20 97:16 69:8,14 92:13 116:3 
91:12 103:9 119:24 93:11116:19 14:10,16 15:11 clear 37:10 42:6 color 34:23 35:3,6,10 
162:13 brochures 110:5,12 16:11,14,17,20 17:2 159:6 36:5,6,7,12 37:18 

blood 164:19 brought 36:16 139:6 17:7 18:5,25 19:2,6 client 17:4 85:9 37:24,25 39:23,24 
blowup 157:18 146:3 19:9,13,14,14,18 105:12109:17,20 42:15,23 43:20 
both 44:2,3 85:5 brown 62:11113:10 20:3,9,17,20,22,23 125:11139:10 44:20 55:15,22 

106:24 109:8 business 5:9 9:14 21:3,23 23:3,8 24:3 clients 9:13 116:17 63:13,20 66:21 
121:23 25:5,7,8,8,10,12,l5 116:18,18 117:7,8 68:15 71:12,19 77:3 

bottom 52:23 67:22 C 25:16,16 26:5,8,11 clifford 1:17 2:7 5:10 77:9,12,23 83:5 
68:2 119:11122:7 C 3:2 5:2,2122:7,12 26:14,15,20,23 163:15 164:12 84:12,15 93:10 97:5 
151:5 122:23 123:2,6 27:10 28:20 30:19 165:4 99:9,11,12,18 

BOUDIN 2:8 3:4 164:2,2 31:3,7,14,22,25 close 30:8 102:12,18,20 
box 12:24,24 25:7,10 call 45:13 74:23,24 32:4 33:13,17,23 closer 89:21 120:17 103:13 104:6 

28:16,17 34:24 35:4 94:12 102:10 36:23 38:2,3,7,13 120:18,20,22 105:15,22 106:2 
35:7,11 36:23,23,25 135:16,20 140:6 38:20 40:5,7,16 co 1:10 109:12,13 110:18 
37:7 38:2,6,14,17 151:15 41:12 42:17 43:2 Cohiba 10:13,19,24 110:21112:16,18 • 38:19 39:18,19,22 called 5:2 23:13 44:4 46:12,15,20 10:24,25 11:5,16 112: 18,20,20,22,25 
39:24 40:2,11,14 74:25 93:14 135:16 49:7,13,14,14,18,21 12:3,3 13:1116:11 113:2,3,4,6,12,13 
42:7 44:19,21,25,25 144:24 151:15 · 50:2,3,8,10,24 17:8 21:3,23 22:5 113:17 125:3,6,8 
45:2,5,9,18,23 46:4 came 23:20 33:16 51:11,22 52:8,15,16 23:14,18,21,24 24:6 154:20 155:24 
54:2,15,19,20 55:3 36:4 52:25 53:5 52:16,18,19 53:10 24:13,25 25:11,12 156:7,7,8 161:13,22 
55:7,23 61:8,13 55:19 59:3 62:17 53:11,13,19 54:2 25:13,14,19,22,25 165:10,12,13,15,17 
66:3,4,12,13,14,20 76:12 84:2,6 105:17 58:15 60:8,11,15 26:5,8,11 27:11,12 165:22,24 166:4,5,7 
66:23 67:3,5,7,9,11 105:23 106:15 61:9,13,22 62:24,24 30:6,20,23 32:4,4 166:8 
67:20 68:2,10,14,16 113:6 119:4,5 126:6 64:11,13,17,20 65:4 32:10,23 33:7,11,13 colors 77:25 111:2 
68:19 69:2,19 73:6 138:4 146:19 66:6,7,22 69:7 76:9 33:23 34:25 35:7 161:5 
73:12 85:15 94:25 Cano 17:22 76:14 83:6,14,19 36:23 37:7 38:3 come 33:25 44:15 
95:2,11 99:2 119:4 capacity 90:8 85:10 88:8,13,15,21 39:11 41:12,13 74:17 81:12,21 
119:5,8,12,15 cardboard 12:4,4 91:17 92:10 93:9,13 42:16 43:2,16,19,25 106:4 131:15 
120:15,20,22 25:7,16 28:18 34:24 93:24 100:2,4,10,13 44:22 45:14,18 134:23 135:3 
122:25 123:13,15 35:4,11 38:2,6,13 100:18,19,23 46:13,16 49:25 50:7 comes 60:5 83:18 
123:15,17,20,23 38:17,19 39:18,22 104:11110:9,24 50:25 51:16 52:8,10 coming 23:24 84:6 
124:3,6,7,8,16,20 39:24 40:6 44:2,3 113:23 116:2,7,22 52:14,22,23 54:2,4 111:8 
124:20,21,25 125:6 66:4,6,7 68:19 116:25 117:11,19 54:10,20 58:15,16 comment 111 :6 

125:8,14,15,18 92:13,16 95:2 117:25120:6 58:22 59:25 60:20 communication 

126:5,25 127:11 138:25,25 141:13 123:21124:17 61:24 62:10 63:15 126:11 

134:19,20,21,22,24 150:18 165:10,12 126:12 128:10 63:22 64:4,7,11,11 communications 

135:3 138:25 139:2 165:16 129:5,17,23 130:5 66:21 71:7 72:14,25 100:12 

139:3 146:24 148:2 case 126:2 130:10 131:5,12,15 73:5 76:10,16,20 comp 28:13,15 39:6,7 

148:6,10,11,12,17 category 103:11 132:9,20,25 135:9 78:19 79:11,21 80:4 39:15 40:2 57:2,3,4 

149:6,10,12,15 ceased 32:22 136:22,23 137:5,14 83:6,14,19,19 84:7 57:6 59:12 104:7 

150:3,19,21,24,25 certain 79:11 91:19 142:4 143:9,15 88:9 89:3,4 90:23 105:14,16 123:7 

151:3,10 153:23 105:3 110:19 145:12,18 149:5 91:7 92:9,15,25 125:17 126:5 150:6 

154:2,3,8,18,20 certainly 74:22 151:14,15 152:9 94:8,11 96:15 166:9 
155:15,23,23 156:6 Certified 2:12 164:8 153:5 154:5,13,19 100:15,19 101:21 companies 18:11 

156:10,11165:10 certify 164:11,17 154:23 159:14,17 101:22 102:10,10 19:9 

165:12,14,16,19 change 77:25 154:8 160:10,12165:17 103:9 109:9,13 company 5:10 6:23 • boxes 12:4,4,7,7,8,8 155:25 165:20 166:7 111:23 112:3,7,18 7:9,22 8:4,7,12,15 

12:20,2114:6,8,19 changed 109:8,10 cigars 11:6 19:6,22 112:18 113:7 9:11,19,21,23 10:8 

14:25 15:3 25:4,5,5 130:16 19:24 20:9,15 24:25 118:10,14 119:10 11:5 19:14,14 21:9 

25:6 26:23 27:3,4 changes 110:18 27:2 28:18 32:7,7 119:18 120:9 21:15 31:12 32:7 

37:2 41:21 43:24 charge 129:6 35:11 39:23 40:23 123:11,12 124:7,8,9 36:5 81:16 117:15 



~~.f:.\:~-l...-•/i::~~r ;.,:1 • .. -JJ;{~~~:~)~t(;"\11).i 

3 

133:7 144:11,24 35:6,10 36:6,12 45:23 72:9 119:13 77:14 83:7 104:8 designs 32:12 33:6 
165:9 37:24,25 3~:16 create 11:15 ~3:7,14 128:22 138:21 33:1180:12 

Company's 107:23 39:24 42:1~.43:~,70 72:15,18_.78:4 83:23 147:19 149:8,18 desk 147:9 
compared 94:11 44:21 68:13,14,15 91:21139:17 150:2 dated 21:20 32:18 desktop 105:9 

120:10 160:3,19 68:16,17,24 71:13 155:15 146:23,23 148:25 destination 69:3,4 
comparison 95:7 71:19 77:10;13,23 created 11:9,12 dates 21:4,16 detect 72:5 
comping 28:8,11 83:6 84:16,23 104:6 12:23 38:24 39:3 DAVID 3:9 die 150:23 
completely 14:13 105:15,22 106:2,22 40:9 42:8,10 65:24 . day 130:12 134:24 ·differ 122:2 i23:23 . 
complexity 125:13 107:6 108:15 65:25 67:3 72:11 135:4 163:18 difference 71 :23 
complies 36:20 53:8 113:12,17 114:4,9 78:9,11,14 79:12. 164:23 89:14 119:22 

157:13 158:3 117:10 125:6,7 80:11,12,20 81:18 days 65:8,10,14 differences 120:12 
159:21 133:25,25 134:4,14 83:11,20 84:7,8,9 De 17:22 different 9:2 21:16 · 

compound 70:8 134:15,16 135:10 84:15 85:5,9 89:8 deadline 47:5,8 26:16 27:15 50:25 
comprehensive 65:3 136:2,8,10 1.39:10 91:9,12 92:19 96:22 48:24 51:17,21 68:4 70:4 

146:25 148:3,7 139:10 140:24 97:18 113:21 deal 76:7,8 100:9 70:16 72:4 84:24 
150:6 155:4 165:10,12,13 114:23 123:11,20 dealing 24:5 89:15,24,25 101:5 

comprehensives 165:15,17,24 166:4 125:19,21136:20 dealings 129:25 107:13 110:6 
66:21 78:20 129:6 166:5,7,8 136:21140:13 dealt 23:17,20,23 112:17 119:21 
136:10 copy 42:23 53:25 141:14,15 142:11 December 88:7 120:24121:2,23 

comps 45:17 52:18 54:2 55:23,24 63:5 148:11,12 155:17 149:18,22 122:25 123:8 
52:19 112:14 113:4 63:13,20 84:12 158:21 160:22 decided 37:16 61:12 137:15 153:24 
120:23 159:13 107:5 108:9 121:3 creating 142:13 80:3 146:19 154:5,6,7 155:22 

computer 91:23 92:2 124:19,20 1~5:3 creation 39:14 decision 146:5 dimensional 15:10 
92:4 134:24 147:7 155:6 creative 9:15 142:18 decorative 74:3 dimensions 61:6 

concern 19:20 155:17 165:19,20 cross-reference Defendants 1:11 3:13 directed 31:3 
concerning 10:24 165:22 82:12 define 94:13 direction 56:25 57:3 
concerns 29:23 30:3 \copying 158:5,10 CSR 1:24 164:24 DEL 1:5 57:10,15 102:4,11 .,. 

30:11,15 ·copyright 29:21,23 Cuba 35:7 44:22 deletion 56:16,19 103:16 ,. 

{ 
condensed 89.:18,20 . 30:10,24 122':13 56:20 57:7 67:21 57:13 directions 161:4 
conferring 13:15. comer 58:21124:12 69:12,15 160:11 deliver 67:7 discuss 32:3 100:25 
confused 97:14 corporation 1:9 165:14 delivered 65:21,22 101 :2,4 152:23 

103:25 16:1718:16 Cuban 10:24 12:3 65:23 68:10 85:22 153:14 

( .,,~ 
Connecticut 34:4 · .correct 15:2 18:13 25:12,14,19,22 128:3 discussed 48:21,22 
consequence 132:20 22:9,14 25:18 26:17 26:23 27:11,12,14 demarcation 48:3 74:22 86:11,12 . consider 20:13 64:19 31:19,20 37:22 38:4 30:6 32:4 36:23 depends 125:12 110:13 125:25 

' ·--~-~·" 
94:10 113:12 160:7 38:9 40:15 44:20 39:11 41:13 45:18 depose 16:6 142:20 

J.: considered 151:14 49:5 53:18 56:17,18 52:10,14 53:2,6,9 deposed 5:13 discussing 100:8 
160:15,18 56:21 57:9,1.2 64:8 53:11,13,25 54:10 deposition 1:17 2:7 115:9 

considering 153:16 66:8 68:25 69:13,15 54:14,20 58:16,22 4:11 88:19 164:13 discussion 30:22 
consistent 142:17 69:16 72:9,10,16 61:24 64:4,7,11 164:15 37:13 41:18 45:16 
construction 66:21 74:9 76:25 77:2 72:14,21,25 73:4 describe 28:10 43:23 73:3,16,19,20 105:2 
contact 33:22130:4 79:8 80:5 84:14 79:21 80:4 83:19 67:19 76:13,19 136:18 157:6 

130:15 85:4,6,11 91:9,10 84:6 92:13,15,25 93:15 94:7 95:2,5 discussions 45:12,22 
contacted 23:2 92:11,21 95:16 93:5 94:8,10,25,25 119:20 162:11 74:15 88:11100:17 
contain 41:22 96:23 97:13,22 100:14 101:21 described 28:23 101:16 128:13 
contained 120:9 104:13 105:23,24 112:7,12,13,18,22 112:19 113:2 114:2 displays 50:19 
contemporary 109:15,22 111:14 . 113:2,6 124:7 119:23 120:12 distinctive 123:7 

160:16,18 111:19 113:7,11 165:19 121:3 distinguished 15:14 
continued 146:12 127:3 134:21 CUBANA 1:5 describing 162:3 154:12 
continuously 16:24 136:24 150:15 cubatabaco 1:6 description 89:3 distinguishing 156:6 
Cont'd 166:2 153:11159:15 56:16 57:8 67:23 129:4 DISTRICT 1:2,3 
convenient 6:9 160:4 161:6,22 68:2 79:21100:14 design 9:19,2217:10 Divan 42:17 43:2 
conversation 37:15 162:2,16,20 culbro 1:9 16:16,20 18:6,6,17 19:8 20:4 165:18 

85:23 86:3,6,10 counsel 5:15 10:12 18:16,22 19:6 22:5 30:7 34:16 Dixon 130:24 148:22 
96:3,24 99:17 10:16 11:2 13:15 Cullman 132:13,13 50:9 51:2,10,12 151:19,21 
127:18 128:2,5 14:6,15,22,24 27:20 curious 41:11115:22 76:14 78:20 80:10 document 7:10,12 
134:6 139:16,18 35:19,21,24 36:12 current 117 :8 91:18 92:4,9 99:24 21:17 44:13 53:23 
140:13 143:8,12 36:17,20,21 37:15 currently 16:13 100:15 111:17 54:3 57:22 59:19 
151:18 153:20 37:19 41:20 159:3 cut 91:8 121:6,16 113:5 120:10 129:5 61:20 62:2 63:18 

conversations 74:12 country 45:20 46:3,3 cutouts 37:7 140:19 142:9 144:2 81:17 88:24,25 
87:19 100:3 127:21 46:7 69:5,11,12,18 144:8,10,13,25 104:14 108:19 
128:9,10 129:16 69:21 D 145:1114~:16,24 111:23 120:16 
132:19 143:7,14,24 COUNTY 164:6 D 5:2165:2 148:2,6 161:13 138:18 165:20 

( 
145:21151:23 couple 65:8,9 96:10 darker 127:15 156:8 designed 140:23 documents 10:7,7,9 

I 
152:9,14 159:6 156:9 141:9,12 144:18 10:12,15,23 11:4,15 

,_ . copied 84:17 106:23 course 88:23 125:18 date 7:5 21:11,18 designer 20:11 29:18 11:18 12:3 14:14 
copier 125:8 130:16 22:20,24 35:2,5,9 29:24 30:4 89:11 15:9 21:14 24:19,21 
copies 11:9 14:11 court 1:2 4:15 6:6 35:12 42:18 54:5 90:8 93:8 28:22 34:22 36:2 

15:18 34:15,23 35:3 cover 42:25 45:14,19 63:16 71:14 77:11 Designing 19:21 37:2,3 42:24 63:6 



77:4 78:4 79:2 
81:10,22 93:10 
96:21,25 99:8 98:17 
104:16 106:6,15 
108:13 114:23,24 
138:4,10 145:9 
158:24 159:3 

doing 14:10 16:13,19 
18:23 21:23,25 22:5 
32:22 46:18,24 50:2 
51:22 111:16 149:9 
149:12 153:16 
157:21,22 

domestic 17:12 
Dominican 69:8 

119:12,14 
done 16:10,16,25 

17:10,23 18:16 19:2 
19:5,8,14 20:3 
22:11 23:12 49:17 
49:25 50:6,23 51:10 
57:18 64:16 70:24 
76:15,19 82:17,23 
87:20,24 91:23 92:2 
95:12,17 109:6 
110:23 111:13 
116:6 117:14,15 
118:19 120:11,17 
120:21134:17 
154:18 156:17,21 
161:6 

dore 3:16 13:16,23 
15:18,21,24 16:2,5 
33:18 36:17,22 
37:22 38:12 41:5,8 
41:14,25 51:5 77:17 
77:23 84:17 93:20 
94:13,18 95:14,18 
102:25 106:19 
107:3,5,12,15,18,22 
108:6,14 112:2 
113:24 114:5,12 
122:17 123:4 130:6 
139:19,21152:17 
152:19,22 159:6,9 
160:25 161:2,10,16 
161:20 162:7 163:3 
163:8165:4 

dot 127:12 146:19 
147:25 150:9 

drafts 12:8 
drive 11:14 
duly 5:3 164:14 
duplicates 104:22 

105:10,11114:8 
140:25 

during 87:23 131:3 
132:8 145:12 
159:12 

d.b.a 1:5 

E 
E 3:2,2,19,19 5:2 

164:2,2 165:2 
each 7:25 81:17 

84:18,23 105:19 
106:5,9 123:7 

earlier 14:9 33:6 
79:2 119:23 120:5 

121:3 129:7 162:20 
early 96:10 159:10 
easier 106:20 
edit 56:12 
edits 56:23 
effect 4:14 47:3 

126:11 
either 10:24 14:9 

17:5 19:5 30:10 
32:3,7 64:10 81:25 
82:9 131:18 132:13 
132:18 133:10,16 
157:4 

elaborate 94:8 110:4 
element 74:6 80:2 
elements 73:21 74:3 

101:22 109:24 
employee 8:17,17,18 

34:16 64:23 
employees 8:9,22 
employee's 58:8 
EMPRESA 1:5 
empty 41:5,8 
end 47:11,12 48:18 

48:18 65:13 96:11 
156:18 

engage 10:6 
enough 91:5 116:13 
entire 88:24 
entitled 42:16 54:3 

165:17,20 
Esplendido 40:5 61:8 

61:10 162:18 
Esplendidos 35:4,8 

36:24 38:14,20 39:2 
39:14 40:22 44:23 
109:9 138:25 
162:19 165:12,14 

ESQ 3:9,16 
essence 99:16 
essentially 152:5 
establish 121:12,14 

121:19 
established 41:21 
even 70:18 86:3 

122:21133:6 
145:22 150:4,16 
160:16 

event 37:20 
ever 5:12 6:11,17 

16:16 26:3 33:6,9 
60:15 92:14 115:17 
116:14 119:15 
130:24 131:4 145:2 
145:17 154:18 

every 130:12 
everything 6:5 11:8,9 

11:11,12 110:21 
125:10 

exact 98:3 107:10 
124:4 153:12 

exactly 31:10 56:9 
57:6 65:7 67:17 
82:13 86:4 88:2 
124:13 127:4 
136:16 138:8 153:8 
155:2 158:12 

examination 5:6 7:13 
159:8 161:17 163:2 

165:3 
examined 5:4 
example 12:23 82:7 

162:5 
except 4:7 41:5,9 

69:15 
Exclude 152:17 
excluding 137:18 
exclusive 19:13 
exhibit 7:4 21:8 

34:23 35:3,6,10 
38:23 42:15 53:24 
63:13 71:12 77:9,12 
77:16 83:5,10 88:19 
90:25 91:7 103:21 
104:6,17 114:22 
120:6 137:16 
147:17,22 159:20 
165:7,8,10,12,13,15 
165:17,19,22,24 
166:4,5,7,8,10 

exhibits 37:17,18 
160:22161:20 
163:5 165:6 166:2 

exist 11:16,19 113:22 
114:16 

existed 8:12 
expected 86:13 
expedited 47: 17 ,22 
expense 136:12 
expensive 105:11 

113:22 114:3 
145:25 

experience 24:3 
experienced 121:11 
experiences 51:22 
expert 6:18 64:20 
explain 56:22105:6 
exploration 72:22 

85:8 97:4 99:9,22 
103:7,12 110:22 
112:16 

exploratory 142:5 
143:2 

explore 99:21 102:4 
102:12 103:17 
112:21,22,25 
153:23 

explored 74:2,4 
75:14 110:22 112:9 
112:15 

exploring 74:5 99:17 
153:17 

exposure 119:6 
expressed 95:11 
extent 128:9 
exterior 28:17 44:4 

66:23 
extra 139:10 
eye 71:25 
eyes 120:15,25 121:2 

F 
F 5:2,2 164:2 
facsimile 28:12 

148:18 
fact 80:16 125:2 

161:21,24 162:13 
fair 94:11 109:3 

127:25 
fairly 17:6 113:14 
fall 78:10 87:10,16 

87:20 97:18 98:18 
120:11162:15 

familiar 28:8 64:13 
144:24 

familiarity 93 :24 
far 63:6,9 69:20 

112:15 128:8 
farmed 125:20 
Farrington 130:25 

148:23 149:24 
151:19,22 

fault 70:7 
fax 111:9 
few 18:3 34:22 

111:24 129:13 
Fifteen 8:13 
figure 61:15 149:20 
file 104:11 
files 10:23 36:4 

104:18,18 133:22 
133:25 134:13,15 
134:21136:22 
138:5155:5 

filing 4:4 
fill 40:11,14 
final 118:13,16 

123:15 144:16 
151:6 

finally 118:24,25 
119:2 126:25 127:6 

find 63:4 
finished 28:12 

111:12,13 114:21 
116:11 

finnegan 3:12,22 
10:8 36:22 37:19 
88:21106:23 
152:21 

firm 9:20,22 18:6 
22:5 91:18 92:4,9 
106:15 129:22 
144:3,8,14,15 

firms 145:11 
firm's 106:9,10 
first 16:19 19:17 21:2 

21:18,18,22,25 
23:16,20 24:3 33:22 
35:15 36:7 54:9,12 
66:19,20 76:12 78:3 
81:9 87:14 91:14 
100:8 111:24 113:5 
121:17123:18 
138:14 141:3 145:2 
157:12 

five 28:18 35:11 
39:23 155:3 165:16 

five-pack 28:18,20 
61:9 66:4 92:13,16 
92:19 

Dip 110:16 
Floor 2:10 3:7 
Flor 17:22 
focus 88:24 98:13 
foil 80:25 
following 103 :22 
follows 5:5 

4 

follow-up 87:13 
font 89:25 90:3,3,4,7 

90:23 121:21,22 
fonts 90:13,15 91:3,3 
food 18:18 
force 4:13 
form 4:7 120:25 

149:6 158:6 161:9 
formula 153:24 

154:6,7,19 
formulation 154:13 

156:3 
forth 164:13 
found 10:11144:22 
foundation 33:18 

72:18 
four 22:17 35:25 

40:5 41:21 69:23,23 
69:25 70:10,13,19 
70:20,22,24 71:2,5 
71:13,20 72:11 
97:10,19 165:24 

four-year 131:3 
frame 48:12,24 81:24 

96:7 
framed 82: 10 
free 88:23 93:11 
Freeman 100:19 
Friday 1:19 
from 8:2110:7,8,16 

11:8 15:14 21:9 
23:2,8 33:5 36:21 
36:25 44:15 45:9 
52:4,6,10,25 53:5 
55:2,20 57:10,16 
59:3 60:2,5 62:17 
62:25 64:16 75:15 
75:25 81:8 82:13,15 
82:16,19,21 83:18 
84:2,6,6 88:20 
92:19 98:15 100:9 
100:13 104:11 
105:18,23 106:4,15 
108:13 109:13,25 
110:24 112:7,11 
113:4,6 117:18,19 
117:24119:21 
120:24 122:2 
123:23 131:11,15 
132:25 136:11,14 
136:21,22138:6,7 
141:14 143:8,14 
148:22153:5 
155:22 157:2 161:5 
161:19 165:9 

front 44:5 45:2 60:22 
60:24 61:2 68:5 
69:22,24 70:13,20 
71:20 81:16 84;13 
89:10 97:10,19 
106:16,24 107:17 
107:18 108:5,20 

further 4:6,10 97:4 
99:9,17,21,22 
102:11103:7,12 
112:15,21,23,25 
159:4 162:22 163:8 
164:17 



G 
game 66:16 
Garcia 19:21 23:6,10 

23:13,25 24:13 
80:18 

gauge 61:6 
gave 13:18 14:10 · 

27:7,19 28:21,22,23 
32:17 34:6 38:8,21 
39:9 45:3 62:13 
63:25 76:13 93:3 
96:9 97:13,17 98:10 
99:2103:10 104:17 
127:17 134:19,22 
141:4 150:11 

GC 81:13 157:15' 
158:25,25 

general 1 :9 10:25 
12:7,13,15,17,19,20 
12:25 13:5,8 14:10 
16:10,14,17,20,25 
18:5,24 19:6,13,18 
21:2,23 22:5 23:2,8 
24:3 25:12,25 26:5 
26:8,11 30:18 31:3 
31:7,14 32:4,10 
33:7,13,17,23 41:12 
46:12,15,20 49:7,13 
49:14,18,21,25 50:3 
50:6,8,9,24·51:11 
51:22 52:16 61:22 
62:23 64:11,16 69:7 
76:9,14 85:10 88:8 
88:12,15,21 91:17 
92:9 93:9 100:2,3 
100:10,13,18,23 
103:11104:11,17 
110:9,24 113:23 
116:7,22,24 117:11 
117:19,25 118:6 
120:6123:20 
124:16 126:12 
128:10 129:16,22 
130:5,10 131:4,12 
131:15 132:20,25 
135:9 136:22,23 
137:5,14 138:5 
143:8,14 144:5 
145:12,17 149:5 
151:14,15 152:9,15 
153:5 154:22 
159:14,17 

generally 18:14,15 
28:9 29:22 30:2 

generically 55:4 
Geoghegan 130:18 

130:19,20,23 
133:10,12,14,17 
140:12 

getting 131 :20 
152:13 

give 5:17 10:25 12:20 
24:22 25:24 27:24 
31:4 35:16,17 46:6 
47:5 82:25 92:15 
103:4,8,14 137:6 
141:3,18 150:8 

given 14:6,21 23:5,10 
29:4 34:20 43:8 

49:2 53:6,1155:21 
56:25 57:3 59:18,20 
59:21 60:21 ;~3:9 ; , , 
64:25 75:7 9.7:21 
131:23 132:2,3,5 
141:13 152:2 161:4 
164:16 

giving 14:14 25:3 
64:7 

go 12:13 27:22 28:19 
33:25 37:3,1146:3 
46:4 62:8,8 72:8 
81:8,9 94:22 95:14 
99:7 101:17,19 

. 104:24 109:12 
110:14 111:21 
113:14 116:2 
133:24 134:13,14 
137:13 152:17-

goes 54:18 
going 16:4 26:14 

35:15,16 37:17 
46:24 48:17 50:20 
87:25 88:3,4 97:6 
103:25 122:7,9 
126:8,12 131:5 

. ' 135:14 140:2 151:8 
;gold 52:22 55:1'5 
0 80:25 102:10 
:.: 104:20 105:8 

109:13 111:24 
:, 112:3,6,10 113:10 
' .. 136:15 137:19' 

151:16 161:22 
;golds 112:8 . 
goldstein 3:9 5:7 7:2 

7:6 13:20,21,i5 
14:4 15:16,19,22,25 
16:3,8,9 21:7,12 
33:19 34:21 35:13 
36:15,18,21 37:4,11 
37:14,23 38:11 41:7 
41 :10,15,17,20. 42:2 
42:13,19,22 43:3 
51:7,9 53:22 54:6 
63:12,17 71:10,15 
77:7,19,21 83:8 
84:20,22 93:23, 
94:16,20,24 95:15 
95:20103:23 104:3 
104:9,24 105:5 
106:25 107:4,7,14 
107:17,20 108:2,10 
108:16,17 112:4 
114:2,9,13' 122:19 
130:7,8 136:17,19 
139:20,23,24 
147:15,20 152:18 
152:20,25 153:2 
157:5,7 158:24 
159:4,22 160:13,20 
160:24 161:8,18 
162:9,22 163:10 -
165:4 

gone 116:7 141:2,11 
good 113:13 
gotten 44:16 45:9 
graphic 20:10 29:18 

29:24 30:3 51:10 

73:21 75:12 80:2 
89:1190:792:4,9 
93:8 99:18 147:17 
147:23 154:12 
166:10 

graphics 11:23 72:23 
74:2 94:6,22 96:16 
97:5 99:12 102:5 
103:7,13,17 110:21 
126:3 148:12,18 
161:4 

green 110:25 111:25 
113:10 

greens 109:13 
grounds 10:16 
group 66:9 81-:10 

96:16,25 98:16 
127:17 

guess 7:14 12:9 15:12 
16:4 20:6 41:11,23 
50:14 51:16 74:4 
86:10 132:7 152:14 
154:11 

guessing 22:24 76:5 
82:14 90:21 91:2 
124:2132:7 

H 
H 5:2 
Habana 35:7 44:22 

56:20 57:7 67:21 
165:14 

Hall 17:17 
hand 62:9 85:22 

92:12 106:2,6 
164:23 

handed 35:25 
handing 35:19,21,24 
. 83:3 

handwriting 56:10 . 
58:3 

handwritten 56:6 
happened 61:18 

68:10 116:10 
131:22 

happy 87:3 
hard 12:4,7 107:5 
having 5:3 73:7 

110:10 123:25 
head 31:17 45:13 

62:11 63:15,22 
67:16,18 73:6,14,17 
74:8,17,23,24 75:4 
75:11101:6,7,9,13 
103:15,18,19 
124:16 165:23 

heard 5:22 64:10 
86:15,19 95:23,25 
115:15 128:3 145:3. 
145:7 

hearing 6:15 
hecho 68:7 
held 2:8 41:18 
help 21:22 50:15 

120:2 
helps 17:21 . 
hereinbefore 164:13 
hereunto 164:22 
Hey 131:5 

him 23:24 25:3 26:18 
30:10 3i:3 38:24 
45:22 46:2,5 65:23 
66:10 68:23,24 69:3 
69:19 70:2,9,12 
76:2 85:22,23 86:7 
86:10,11,25 87:4,20 
96:4,9,15 97:13,21 
98:11 99:2,14 
101:16102:15,17 
J02:21108:ll,15 
111:12 115:7,7,9,24 
125:17 128:3,6 
140:14,14 151:23 
154:10 

hinge 142:5,25 
hire 34:17 
historic 93:14 94:2 
hold 38:2,7 39:23 

. 40:6150:6 
holder 25:8,15 66:7 
holders 40:6 
holding 28:18 52:20 

62:9 92:12 
holds 150:3 
_honestly 27:16 

124:10 132:17 
142:24 

horizontal 98:21 
99:4 122:6,24 

I 
ID 165:6 166:2 
idea 151:17 
identical 67:19 68:24 

71:4,25 72:2 84:23 
93:7 97:11,12 

identification 7 :5 
21:10 34:25 35:5,8 
35:12 42:17 54:4 
63:16 71:14 77:10 
77:13 83:7 104:8 
147:19 

II 142:4,22 
illustration 94:22 
image 45:13 54:9 

55:8,12,19,22 56:23 
57:6 58:13,14 59:3 
59:6 67:12,14 74:16 
79:15 124:19,20 
147:18,23 148:5,8 
157:11166:10 

images 24:22 25:24 
. 33:6 44:9 53:13 -

68:14 92:24 98:19 
101:5 108:4 111:24 
117:9139:2161:22 
161:25 162:15,17 

imagine 138:19 
139:14 150:5 

important 10:17 
INC 1:10 
include 18:24 50:11 

118:7 138:19 
included 143:20 
includes 142:19 
including 1.8:23 

27:12 66:23 95:10 
113:21 

incorporate 104:20 
105:7 

incorporated 116:15 
incorporating 

111:17 
independent 80:4 

82:4 92:22 

5 

Indian 45:13 62:11 
63:15,22 67:15,18 
73:6,14,17 74:7,17 
74:23,24 75:4,11 , 
101:5,7,9,13 103:15 
103:18,19 124:16 
165:23 

indicate 45:19 47:21 ' 
106:14 

indicating 90:24 
147:12 

individual 61:9 
industry 20:3,9,18,23 

93:22,25 100:14 
information 20:24 

24:25 26:24 28:5,21 
29:4 72:15,17 91:5 
92:18 100:22 108:3 
128:13'141:18 
146:14 

informed 49:3 
initial 32:14 33:15 

45:3,11 63:25 66:9 
66:19 98:16 99:5 
128:2 139:16 
143:11 

initially 112:13 
159:13 

inquire 118:4 
inquired 131:21 
insert 28:19 
inside 25:17 28:16,19 

37:6,7 38:11 39:18 
40:4,16,20 45:5 
53:25 54:14,16,18 
54:21 55:7,9,23,25 
56:3 66:23 67:13 
72:9 73:5,11119:13 
165:19 

inspect 15:20 
instructing 102:16 
instruction 103:4,6,8 

103:11,14,22 
instructions 39:15 

46:6109:24 
intended 49:13 
intending 127:24 
Interaction 9:13 
interested 164:20 
Interestingly 116:13 
interior 66:23 
interviews 132:12 
introducing 26:14 
invoice 21:19,20,21 

22:25 32:17,25 
66:18,19,19 78:13 
78:23 86:25 87:11 
128:24 142:2 
143:19 146:22,23 
148:25 

invoices 21:5,9,16 
32:17,18,19 47:21 



6 

78:13,18 82:3 12:14 15:9,10 17:21 95:9 97:10,11,11,13 54:21 55:8 58:2 154:21 158:25 
128:19,20,21 18:5,9,12 20:8 97:19,21,25 98:2,11 67:10 74:16 78:6 160:13 162:5 

• 141:25 143:17,22 27:16,24,25 29:22 98:19 104:7 105:4,7 80:15 81:19 83:24 · looks 53:3 54:14,21 

165:9 31:6 32:22 40:17,25 105:13,14,16 107:2 90:3,12 92:15 97:25 58:2 81:19 83:24 
involved 23 :25 44:12 45:19 47:11 107:3,8 108:20 99:25 101:8 106:9 90:2,12 108:19 

145:16 48:9 50:2,19 51:12 111:20 113:20,25 107:7,8,24 108:19 158:4 
in-house 76:14 52:24 54:12 55:2,17 114:3,15 124:4 109:14,18 110:24 lot 16:3 

125:21 55:19 56:2 58:5,7 137:19 141:5,14 112:20 116:19 lower 124:12 

issue 31:24 60:11,15 58:13,17,22,24,25 160:3,6,21165:24 117:10 121:12,21 
issues 29:21 30:24 59:2 60:2,4 61:20 166:4,6,9 124:22 126:7 141:5 M 
item 7:25 66:20 62:2,20,25 63:10 large 17:4,6 145:23 147:23 Macanudo 17:15,19 

89:19 96:16 98:9 67:5 69:7 72:19 larger 157:18 148:5 151:2,3 17:19 40:2141:16 
125:13 137:24 73:8 74:25 75:18,20 last 21:19 32:20 153:24 155:19 41:22 

itemized 129:7 77:24 80:9 82:14,22 88:25 146:22 157:18 158:13 Macanudos 41:11 
items 7:18,23 28:14 84:2 86:3 90:10 147:11152:14 liked 109:18 Machiarullo 153:9 

28:15 45:2 68:23 91:17,19,23 92:14 157:11161:19 likelihood 146:2 153:15,16 154:24 
137:7 160:19 101:6 103:23 late 85:18 96:9 likely 133:11 machines 125:4 

104:16 105:17 later 37:21 78:25 line 19:21 28:17 made 36:12 55:24 
106:18 108:12 81:9 87:2 116:5 lines 72:20 85:2,3,7 57:13 61:8 69:8,14 

JANET 3:16,21 109:7 110:24 118:23 127:2,6 109:11110:18,20 80:6 84:16 95:9 

Jeri 23:7 24:2 113:13,20 115:17 128:22 135:4 list 18:4 106:23 108:9,15,18 

job 1:24 48:7 121:16 116:11117:4 138:13 lists 59:25 108:23 124:24 

John 23:4,13,17,20 123:14,19 125:2,19 launch 149:20 literally 133:24 125:5 134:22 136:2 

23:23 24:5,15 26:4 129:19 131:14,14 launched 149:6,9,13 literature 20:23 136:9 139:9 146:5 

31:6 57:25,25 59:4 132:6 134:10,11 lawyer 29:22 litigation 6:18 119:10 156:13 

60:3 65:4 70:23 137:14,24 138:5 layouts 50:16 little 38:6 58:21,23 Maduro 17:19 

71:5,8 130:15,18,20 139:12 140:3 142:6 lead 50:12 79:12 106:19 magazine 20:20 

130:23 133:6,10,12 142:22,25 144:15 leaf 56:15 57:7 67:23 LLP 3:12 31:22,25 132:10 

133:14 139:14 145:8,11,14,14,15 68:3 74:3 79:14,15 located 9:24 magazines 92:24 

140:9,11,12 145:23 145:18,22 147:3 79:18,21 80:3,4,6 logo 68:3 105:20 mahogany 127:14 

153:13 148:5 150:25 80:10 81:5 111:17 106:10,10 107:23 make 34:15 37:10 

July 164:23 151:10,12,19 153:5 137:22,23 108:3,8,11,21 40:13 52:15 55:22 

June 1:19 2:4 142:3 156:24 157:24 lean 77:25 long 8:12 29:19 65:5 57:5,6,23 66:12 • junior 132:13 158:5,8,21 learn 118:18,22 147:16 105:11106:19 

just 8:11,20 9:20 knowledge 7 :22 least 125:17 128:8 longer 11:6,16,19 109:16 114:3 

12:14 18:14,15 24:8 12:19 20:2 22:4,7 157:14 12:514:8 118:19 125:14 

24:12 27:2,4 32:14 22:12 62:24 68:9 leaves 80:9 long-term 8:18 133:25 134:13,15 

35:25 36:22 37:14 91:6,11,21 92:8 length 61:6 look 21:4 32:16 135:3,10 136:15 

40:11,14 42:6 48:20 100:21114:14,17 less 16:24 22:21 38:10 44:18 52:12 155:8 

57:23 59:8 61:2 123:10 146:18 47:14 52:13 53:4 59:23 making 72:7 108:24 

63:6,10,21 71:18 151:13 156:13,15 lest 80:20 66:18 71:18 72:2 125:7 

73:25 75:8 81:12 knowledgeable 20:14 let 6:9,25 9:2111:11 73:10 77:5 78:12 man 100:18 

84:5 87:13,14 92:6 20:17 64:20 13:25 17:15,21 80:15 81:12,16 managing 9:13 

94:5 99:22101:6,17 known 69:12,14 32:16 35:14,17 37:9 88:23 89:9 93:9,11 Manhattan 9:25 

102:20 103:2 KRINSKY 2:9 3:4 46:11 47:3 51:7 94:12 95:2,3,6,6 mano 68:7 

104:10,17,23 105:6 52:7,14 53:22 57:23 97:12 105:19 106:7 many 8:9,24 13:4 

107:7,24 108:6,19 L 73:4 77:3,4 81:11 107:7,8 109:4,16 90:15 91:3 93:17 

109:20 110:14 L 3:19 5:2 83:9 88:18 104:23 110:11 111:15 150:4 

111:21122:16 La 17:22 35:7 44:22 104:24 112:5 119:17 121:21 marcation 48:3 

129:6 130:12 56:20 57:7 67:21 114:19 124:5 135:6 128:20 132:9 137:2 March 128:22,24 

131:17,24137:18 165:14 138:17 148:20 138:17 141:25 129:9,15 130:5 

137:20 140:23 label 28:16 53:25 156:23 159:2 146:22 153:24 132:24 136:6,23 

141:22 144:14 54:14,16,18,21,24 letter 52:23 90:23 155:19 157:8,11,23 137:5 139:20 142:2 

145:9152:2153:20 55:2,25 56:3 57:4,5 122:12 158:2 159:2,20,22 143:7,8,10,12 

155:17,24 156:6,23 61:24 66:24 67:13 lettering 91:12 103:9 161:4 mark 7:2 21:7 34:21 

158:10 159:2 71:24 73:5,11 78:19 119:17,24 120:10 looked 52:4 55:8 37:17 42:13 53:22 

jutting 158:13,14 83:25 129:5 142:4 120:15,16,17,18,20 67:9 78:13 97:25 56:16,19 58:20 68:5 

150:8 160:12 120:21,22 162:14 110:4 124:22 71:10 77:7 81:11 

K 165:19 letters 89:4,5,6,7,21 132:11151:2154:9 89:3 93:13,16 94:11 

keep 68:13,17116:17 labeled 119:9 89:22 157:14 158:9 looking 21:21 58:12 94:15 103:24 104:4 

125:10 labels 15:7 65:3,24 let's 74:17 77:22 81:8 58:13 59:19 62:3 123:11147:15 

kind 6:14 18:15 68:17 69:23,23 70:2 81:9 97:16 106:19 68:22 75:10 76:2 153:9 154:24 

48:11 93:13,15 70:4,5,10,13,19,19 lid 55:10 77:24 78:3 79:2,7 156:23 

110:7,10 126:11 70:21,22,25 71:2,3 LIEBERMAN 2:9 81:10 82:8 83:13,24 marked 7:5,7 21:10 • 132:22 136:15 71:5,7,13,20,22 3:5 84:12 90:22 94:25 21:13 34:25 35:5,8 

156:3 72:6,8,12,16,18 lighter 156:8 98:22 105:9 107:9 35:11,18,20,22 36:2 

kinds 84:18 76:23 77:10,13 78:6 like 12:3,24 15:9 107:20 109:21 36:5 37:25 38:3 

knew 144:14 79:8 84:4,12,18,21 22:16,17 25:16 37:6 114:18 127:14 42:17,20,23 54:4,7 

know 6:911:412:8 85:12,14 89:7,10 50:18,19 53:3 54:21 135:24 142:8 151:4 63:15,19 71:13,16 



7 

77:10,13,15 83:7,9 155:19 156:4 myself 8:11108:24 41:18 54:22 104:24 one 8:11,19,20,25 9:3 
88:19 96:18 104:7 meant 161:12 105:2 136:17,18 9:4 10:8 11:15 

/r- 104:10 119:9 137:3 measurements 61:1:4 · N· 157:5,6 21:16 22:8,13 23:5 
147:16,19,21 61:16 N 3:2,19 5:2 165:2 office 34:10 37:6 25:8 26:13,18,19 

market 49:15,21 meeting 26:4 ~2:15 Nachman 23:7 24:2 64:23 65:17 88:22 28:19 32:20 40:13 
50:4,10,21 51:13,21 33:15,20 45:3,11 name 5:8 68:6 89:15 105:23 106:4 40:20 41:6,9 42:23 
116:8,25 149:16 63:25 90:11100:18 145:7 107:10 108:13,18 43:7 45:2 46:23 
151:11155:23 memory 132:22 narrower 89:23 officer 4:12 47:19,20 48:6 52:20 
156:14 mention 78:19 necessarily 46:21 offices 2:8 58:21 62:7 65:19 

marketing 31 :17 152:22 156:3 50:12 106:17 official 31:8 66:6,22 67:3 69:18 
marketplace 117 :2,5 mentioned 11:21 117:16 Oh 12:10 15:25 24:7 71:11 75:7 78:18 

117:6,10 118:20 48:4 need 6:8 38:22 48:10 94:9 106:25 117:20 80:18 83:15,21 
126:15 mentioning 13,8:21 48:10 51:2 63:4 147:10 84:11,17 85:2,3 

markings 54:10 62:3 messengered 65:18 77:25 98:14 110:15 okay 11:18 12:19 86:4 90:12,19 93:6 
marks 56:13 57:14 met 115:6 118:3,6 159:6 13:4,10,20,25 14:14 93:10,18 105:19 

60:22,24 61:3 93:5 metallic 104:21 needed 37:21 91:20 14:18,21,24 15:3,22 106:6,9 109:17 
94:2,2 110:6 105:7 125:25 never 113:18 118:13 19:8 22:15,19 23:2 123:7 125:17 

markups 61:25 137:18 142:21 126:14,18,19,20 24:4 27:22 29:3,7 133:10142:3 
Marmo 144:10,14,25 middle 127:11 144:19 145:7 151:6 31:2 33:5,22 34:9 143:19 155:6,6 

145:6 might 111:2 138:2 155:14 34:12 36:14 37:9 160:10,11 
marriage 164:19 140:22 148:22 new 1:3,18,18 2:10 38:16,19 39:5,22 ones 41:2 93:7 
material 26:24 27:5 153:24 2:11,14 3:8,8,15,15 40:2,4 41:4 42:6,10 109:18 113:21 

29:12,12 34:7,9 mind 121:20 5:11 26:14,20 34:4 43:18 44:2,5 45:16 137:10 
38:25 62:7 81:3 mine 57:15 34:5 116:18 142:11 47:8,19 48:9,20 ongoing 24:11 
82:6 85:20 109:21 miiiimalist 95:6,6 142:13,18 164:4,6 49:24 50:14 51:15 only 14:11,1119:14 
115:10 116:22,25 160:3,7 164:10 54:24 55:4,7,14 27:13 28:21,22 
118:10 126:3 ·.minus 57:6 news 20:24 56:2,5,10,12,22 40:13 70:15 76:5 
127:18,19 139:17 minute 137:6 next 52:23 62:8 86:4 57:13 58:10,16 59:8 81:25 115:15 
139:18 140:14 .misunderstood 96:10,14 99:23 59:11,23 60:4,23 118:15 119:6 135:5 
142:8 143:20 

.. 
117:21 100:7 128:17,24 61:5,20 62:6,15,20 138:14 142:8,10 

materials 11 :20 mocking 43:16 130:4 134:23 158:2 66:18 67:5 68:9 155:25 156:20 
20:23 29:4,8 30:7,9 .mock-up 28:11,25 Nicholas 100:19 69:22 70:12,24 71:4 158:4 

(_~: 
52:3 64:22 65:12 29:5 40:13 134:19 nine 10:4 16:21,25 71:23 72:6,11,19,24 open 40:18 41:14 
66:2,10 85:24 86:13 134:22 99:8 73:14,19 76:7 78:9 110:22 119:12 
95:10,25 96:5,12 . mock-ups 12:8,23 nobody 22:10 126:6 78:21 79:4,10,17,20 opening 54:20 
97:18 115:3,14 29:11 30:8 32:12 nodding 36:17 80:19 81:5 82:25 · opinion 91:7 
125:25 128:3,4,6,8 33:9 46:19 117:14 none 53:9 128:15 83:13,22 84:11 opposed 12:2 27 :25 
134:11135:2,21 126:21 129:18 86:20 87:6,16 90:22 49:21 52:14 72:20 
136:12,12,14,21,22 modern 80:14,14 normal 125:9 91:11 92:6,12,18 85:9 90:8 114:7 
137:4,15 139:22 94:12 95:3 Notary 2:13 5:3 95:9 96:14,21 97:3 117:8,9,14 142:18 
140:23 141:9,19 moment 72:5147:9 164:9 97:15,24 98:13,25 158:5 
142:12,14,17,20 Montecristo 160:15 noted 163:12 99:7,14 101:11,15 orange 113:10 
148:13,14 month 22:21,25 nothing 111:3 162:8 101:20 102:6,15 oranges 112:9,10 

matter 6:18 24:5 47:10 notice 98:25 103:8,20 104:3 order 81:3 
62:8 80:16 164:21 months 96:11155:3 November 48:18 105:13,15 106:5,18 origin 69:5,11,19,21 

matters 7:13 more 9:20 12:22 16:4 87:12,13 108:25 109:23 original 97:8 105:13 
may 4:1114:2 15:19 16:24 18:3,14,15 number 61:15 68:5 110:3,23 114:12 107:6 112:6,11 

32:20,25 33:5 60:14 24:12 37:2 62:7 98:9104:4147:22 116:6,10 117:4 113:4,20,25 114:5,6 
63:4 73:9 77:25 70:9 73:24 74:5 numbers 162:8 118:15 120:24 119:22 139:22 
78:11,12,15,23 89:18,20 94:7,12 121 :5,20,23 122:2,5 140:24 161:14 
80:21 81:6,20,20,24 95:3,5 101:23 108:2 0 124:3,19 125:3 163:6 
82:15,16 87:15 110:4,10,11,15,18 0 3:19 5:2 146:20 126:14 127:5,8,10 originally 75:13 
96:22 104:13 121:11127:14 147:25 128:12,16 129:2 97:17161:6 
124:14 150:22 128:6 140:23 141:8 oath 4:13 5:19 130:4 132:8,12,18 originals 11:10 13:19 

maybe 52:12117:22 160:16 object 112:2 148:9 132:24 133:4,19 105:12 106:23 
132:21140:11 morgan 3:12,22 10:7 Objection 33:18 134:12,18 135:5,19 108:7114:7 
149:3 36:21 37:19 88:20 161:8 136:8 138:9 139:5 other 9:1115:3,8,11 

Mccaffery 129:20 106:22 152:20 objections 4:7 139:12,21140:8 16:11,17 17:7,8 
mean 10:19 24:20 morning 159:11 objects 15:11,12 36:9 141:11,25 142:25 18:6,1119:9,11 

29:22 46:22 54:17 most 7:21118:17 36:10,16 37:17,20 144:19 145:8 20:3,6,9,22,23 22:4 
63:7 90:11 93:14 129:14 133:10 40:9 114:10,15 146:10 147:8,14 22:8,13,19 23:12 
106:15 113:24 mostly 156:5 October 21:19,21 148:11,14 149:18 24:5 26:14,19,23,24 
114:5,6,25 119:2 mouth 101:12 42:11 48:18 66:19 149:24 150:25 27:5 36:25 40:25 

/·~ .. 121:10,10,11 much 18:14,14 85:18 89:8 96:10 151:8 152:5 153:10 44:9 46:22,23 47:19 

ｾ＠
122:17125:14 128:11129:9,11 98:10 119:22 156:10 157:23 47:20 48:2 49:22 

"- 126:10 131:13 140:7 154:17 156:2 123:21138:10 158:2,21162:12,13 50:2,9,23 51:10,11 .. 
133:24 136:14 . multiple 61:15 84:21 old 26:15 142:17 51:18,19,21 53:4 odd 158:8 
139:5,6 143:17 MURPHY 3:21 oddly 158:7,7 160:17 55:21 57:5 58:19 
145:8 149:18 must 131:15 off 37:11,13,15 41:17 once 11:19 65:19 67:3,20 69:12 



8 

69:18 71:7 73:21,25 54:8,1171:17107:9 15:21 68:23 76:24 31:19 prospective 155:14 
. 74:3,16 75:10,13 109:12 110:5 114:7,9,10,15,15 prepare 52:16 67:25 provide 24:18 125:24 ., 
76:9,14 77:3,5 137:17,17 159:23 Picasso 44:6 prepared 52:18 140:22 141:8 
80:10,11 82:11 160:4 picking 71 :25 78:25 81:3 98:17 150:21,23 
84:24 87:19 88:15 paid 87:2 127:19 picture 44:5 135:21143:4 provided 29:9,12,13 
89:9 91:22 92:22,24 152:13 pictures 24:22 25:24 preparing 50:2 30:9 38:25 42:4 
93:12 95:10 96:3,5 painted 110:11 44:9 107:22 111:18 present 13:24 59:4,13 60:3 61:14 
97:13 98:19,21 pamphlet 25:9,22 piece 62:10,11 63:14 presentation 94:21 61:16 65:3,12 68:4 
101:5,7,7,8,9 102:4 27:9,17 28:2 42:16 63:20 126:20 99:6 68:18 72:15 85:14 
102:5103:17,17 42:25 43:5,9,9,12 165:22 presented 99:5 86:7 95:25 96:4,13 
108:20 121:6 53:16 165:17 pieces 15:9 117:15,17 president 8:5,15 9:11 98:20 100:22 
126:11,21,22 Panatelas 34:24 38:3 117:24 118:16 31:10,12 105:12 109:20 
127:20 128:12,13 39:8165:10 place 2:10 3:7 33:16 pretty 82:17,19,23 111:12 120:23 
134:13 135:4,10 Pantelas 39:11 34:2,3 86:5 128:11 140:7,12 143:21148:13,15 
137:15 139:18 paper 15:10,14 Plaintiff 1:7 3:6 154:17 156:2 148:16 149:10 
140:18 143:14,19 107:13,16 Plaintiffs 77:16 previous 26:4 49:12 154:22 
143:24 144:14 paraphrase 127:24 83:10 147:22 previously 88:18 Public 2:13 5:4 164:9 
145:11,13 146:7,10 Park 3:14 plaintiff's 7:4,8 21:8 141:9,12 pulled 36:25 
147:18,24 150:11 part 14:22 29:5 21:14 34:23 35:3,6 price 48:2 66:24 purpose 49:22 
151:24 152:13 62:18,20 63:2 64:3 35:10,18,23 36:2,2 print 154:20 155:7 purposes 126:5 
156:20 160:6,11,19 72:22 80:24 81:19 36:3,3 37:24 39:20 155:17,18 156:4,5 pursuant 2:11 6:22 
161:4,5,5,11166:10 111:15 118:17 42:7,15,21 44:19 printed 15:7 83:25 pursued 155:14 

others 17:25 18:2 138:2 144:4 158:15 53:24 54:8 57:22 84:4 156:16 
40:14 145:15 158:16 63:13,19 71:12,17 prior 14:14,18 22:6 put 36:22 45:23 46:7 

otherwise 5:24 72:4 Partagas 17:23,24 77:9,12 79:5 83:5 22:20 23:23 24:5 69:12,18 70:17 
86:15,19 103:24 160:17 88:19 96:18,19 32:9,12,12,25 136:6 101:11124:11,12 
115:15 particular 37:20 104:6,11106:6 149:3 124:15 

out 36:4,19,25 40:11 39:24 40:20 43:12 120:5 147:17 157:8 probably 5:15 16:8 putting 40:23 42:4 
40:14 60:8,11 61:15 78:18 111:22 165:6, 7,8,10,12,13 22:15 41:25 65:10 PX 160:22 
116:4,18 119:4,5 parties 4:4 164:18 165:15,17,19,22,24 85:17 86:12 87:15 P.C 2:9 3:5 
122:16 125:20 partly 23:25 166:2,4,5,7,8,10 104:20 117:19 p.m 163:12 

138:4 144:22 past 18:16 plan 51:13 125:21130:5 
149:15,20 158:13 paste 91:8 121:6,16 planned 33:11 131:18 138:22 Q 
158:14 peeled 54:21 planning 46:13 51:3 proceeding 37:21 quality 20:14 

outcome 164:20 pen 56:6 plastic 84:19 produced 10:12 question 4:8 5:21,25 
outside 34:17 67:12 people 9:2 100:3 played 109:7 21:14 36:24 42:24 10:2111:13 18:19 

76:20 100:23 153:5 please 5:8,23 49:16 46:16 81:4,15,20,23 20:7,8 23:22 36:7 
over 16:25 33:16 percentage 17 :5 77:18 103:3 117:12 81:25 97:9,17 46:11 47:4 50:5 

37:3 62:8 65:16 perfect 113:18 141:6 159:20 160:9 113:15 114:19 51:5,8,16 61:23 
77:25 78:2 90:24 perhaps 129:14 point 6:9 69:13 75:15 116:5,7 118:5,13,24 70:8 73:9 86:8,10 
115:7 130:16 149:3 151:5 155:6 78:2 82:2114:5 119:2,2,7,21123:15 91:4 97:14 103:2 
136:23 138:10 period 8:21 32:20 118:18 133:15 126:20,23 139:10 112:3 114:20 

overnight 48:6, 7 57:19 65:13 76:8 150:4 152:3,6 117:12120:3 
own 18:20 30:19 78:10 81:6,9 87:24 pointing 55:11 78:17 producing 46:13 121:15,17 124:5 
owned 30:19 89:8 104:13 119:3 poorly 20:7 47:6 135:7 151:20 156:6 
owner 8:6 119:22 126:22 portfolio 116:19,20 product 28:12 45:21 158:11 
ownership 30:23 127:21128:14 116:21,24117:13 46:19 49:6,14,20 questions 5:17 14:3 

131:4 132:8 145:13 118:7,9,16 50:3,9,13,20 51:3 132:21 159:5 
p 153:10 159:12 position 8:3 31:6 51:12,20 116:12,15 160:21161:19 

P 3:2,2,19 162:20 145:23 153:11,13 118:13 127:7 162:23 163:9 

pack 28:18 61:9 permission 118:6 possession 12:17 144:16 149:9 151:6 quite 113:18 

package 51:2 72:8 person 7:21 9:3 13:11,12,18 14:8;16 153:18 

80:19144:4 145:23 14:19,24 36:8 71:3 production 9:17 R 
packages 40:6 43:16 personal 91 :23 92:2 76:24108:8 14:11,22 28:13 R 3:2,19 5:2,2 52:23 

43:17,18 44:2,3 92:3 possible 30:8 60:21 50:13 117:15,17,22 58:19,20,20,21,23 
packaging 18:17 phase 87:14 99:24 61:2 141:21145:20 117:24123:17 79:12 84:4 164:2 

32:9 62:25 64:4 100:7,8 102:2 113:5 possibly 24:14 61:11 products 18:18 19:3 RABINOWITZ 2:8 
72:7 146:16 159:25 142:4,22 92:3,4 160:18 27:10,15 51:18 3:4 

packs 43:25 phone 135:16,17,19 posters 93:4 110:6 118:16 raise 30:13,16 
page 21:19,20 35:15 140:6 potential 12:24 29:23 professional 20:10 rank 17:5,6 

42:25 43:20,23 photo 25:9,2143:9 33:10 116:17 117:7 progress 111:7 Rano 23:4,13,17,20 
53:17 54:9,12 57:21 43:15 practice 125 :9 progressed 112:14 23:23 24:5,15 26:5 
57:21 59:24 60:4,19 photographs 27 :25 preexisting 26:20 project 24:2,13 50:7 31:2133:15,2038:8 
71:24 78:21 83:10 33:10 34:14 68:14 39:9 80:24 99:23 111:16 38:20 39:9 43:8,11 
88:25 89:4 120:7 124:25 premier 31:24 60:11 112:15 125:18,23 45:3,12 52:4,6 53:7 

146:23 147:11 photos 25:4 27:7,8,24 60:15 131:18 145:19 57:11,16,25,25 59:5 
152:5 157:12 158:2 28:2 premium 17:13,16 149:10 155:14 59:13 60:3 61:21 

165:3 phrased 14:2 20:7 18:7 promotional 25:9,21 62:4,12 63:25 64:6 
pages 7:14 32:19 physical 14:19 15:17 premiums 17:14 27:9 43:8 116:19 65:4,13,21,22 67:7 



'' 
ｾ＠

9 

68:11,18 70:21,23 receive 10:7 ·. relevant 10:17 s 69:2,19 70:19,22 
71:5,8 72:15 73:22 received 52:3,6 62:~ remember 17:16 S 3:2,19,19 71:5,8 76:22 85:21 

(~:', 
75:4,10 76:9,12,23 86:12 96:6 :H5:n 18:4 22:18;22 23:15 sales 50:18,19 86:25 87:3 100:23 
84:6 85:14,21 88:12 127:19 128:4,8 23:16,19 24:15 same 4:5,13 18:22 114:10,16,19 115:7 
88:16 92:14 95:11 Recess 83:4 31:10 47:18 74:21 35:14,16 56:9,19 116:11 124:16 
96:4,25 97:9,17 recollect 124:14,15 75:6 112:24 131:20 57:6 60:24 71:21 125:10,15,17 128:6 
98:17,20 99:8 recollection 24:4 132:14,15 150:4. 78:9 79:4 80:24 136:2,3,23 137:4,13 
100:22,25 101:5 42:3 48:14,2161:17 removal 73:17 89:6,7,12,13 90:6,6 137:14,16 138:10 
109:25 110:25 67:2 69:17 75:3,9 removing 73 :20 90:9 103:11107:11 138:13,14 139:2,12'. 
111:6 114:11,16 82:5 84:5 86:2 rendered 110: 11 119:20,22 121:5,13 139:14 140:14,14 
115:2 125:16 98:19 104:19 repeat 5:23 121:15,20,21,22 separately 7 :25 
127:18,22 128:2,5 107:12 131:7,9,16 rephrase 10:20 11:13 124:4 133:22 142:7 September 22:3,6,16 
130:15 133:6,17 135:11142:13 23:22117:12120:3 157:15 161:12 22:23 33:5 42:11 
134:19,23 136:21 143:6,13 141:6 163:5 57:19 85:18 96:10 
139:15 140:9,12 recollections 143:23 replacing 73:21 sample 89:17,18 127:25 149:7 
153:13 recommendation reported 1:23 130:23 118:23 123:25 series '160:20 

Rano's 31:6 39:15 109:17 'reporter 2:13 6:6 147:6148:17 set 160:21164:13,23 
75:18,20 145:23 reconstructed 136:11 164:9 samples 15:7 81:2 sets 35:25 138:9 
153:11 136:14 represent 80:25 95:7 105:8 116:11 seven 21:8,15 165:8 

Rarely 20:25 record 5:9 37:10,12 representatives satisfaction 86:14,17 several 28:13 90:13 
rather 76:5 85:13 37:13,15 41:17,19 100:13 153:4 95:12 shades 112:17 

132:7 104:25 105:2 reproduction 113:14 satisfied 87:3 95:17 shape 158:8 
Ratner 129:20 125:10 136:17,18 reproductions 95:23 shaped 158:7,7 
reaching 116:18 157:5,6 164:15 133:22 save 63:7,11 sheets 107:15 
read 20:22 150:17 rec<frded 6:6 Republic 69:8 119:12 saved 11:8,9,10 shelf 144:17 
ready 48:11 recreating 139:22 119:14 saw 78:19 126:14,25 shipping 48:17 
really 65:11 75:2 -;_ 142:17 request 118:3 142:10 127:8 144:16 short 140:6 

82:14 90:7 94:16 ·red 54:10 56:6,15 requested 7:14 97:4 saying 26:18 99:15 Shorthand 2:12 
132:6 137:25 153:3 ·c 58:20 62:3 110:25 134:11135:22 102:17 138:22' 164:9 
153:3,12 157:3 -: 113:10 127:11 research 50:11 92:23 145:4 Shortly 87:8 

reason 6:8 75:19 146:19 147:25 reserved 4:8 says 13:17 57:24,24 show 31:24 35:15 
105:4 106:5 118:12 150:9 155:20,20 respect 44:9 59:24 66:20,22 68:2 52:8 75:12 77:3,4 

- 149:19 'redesign 142:5 143:2 respective 4:4 81:15 119:10 142:4 83:9 88:18 111:9 

' reasonable 148:17 reds 109:14 response 14:7,15 160:10 117:7 119:25 122:4 
' ' reasoning 76:3 refer 75:7 93:18,21 responsibilities 9:10 showed 30:6 81:22 / sealing 4:5 

reasons 75:16,20 101:12 123:25 responsible 9:12 10:9 second 37:12 54:11 119:23 120:5 
146:5 128:18 147:5 result 135:19 57:21 80:19 104:25 showing 7:7 21:13 

recall 13:4 21:22 reference 67:i3 73:7 retain 37:19 127:17 138:20 42:20 53:19 54:7 
22:16 24:8,10 25:3 82:2 119:11,14 retained 6:17117:11 141:5 143:7 160:21 56:23 63:18 71:16 
26:18 27:8 31:8 references 67:20 159:13 162:7 . 77:15 89:17 119:8 
34:2 40:23 47:9,12 referred 79:17 93:19 review 7:16 10:6 see 7:18 11:1117:15 126:17 127:10 
48:23 53:12 61:7,12 93:22,25 101:10 31:22 60:15 92:23 27:22 38:22 52:13 147:21 
63:5,8 65:6,7,19 150:3 132:9 53:5,5 57:23 81:2 shown 32:9 33:6,9 
66:17 67:9,13,15,15 referring 43:P,19 reviewing 10:9 66:2 87:11107:10,22,24 53:13 61:21 62:4 
67:17 68:8 69:6,10 75:4,5 94:4 95:8 104:14 128:21 110:16 111:22 63:6 98:8 120:7,19 
69:20,25 70:4,9,12 96:7 103:18 123:3 133:23 138:18 116:3 122:6,9,12,15 , 140:25 160:3 
70:20 73:4,24 76:4 147:8 159:3 126:21127:6 shows 50:19,20 
81:18 85:21 86:11 refers 142:6,7,22' right 15:19 18:21 143:17 side 106:16 160:12 
87:9,16,19 90:14,17 143:2147:3 84:20 92:23 98:23 seeing 63:8 91:14 sides 68:3 

' 95:13 96:3,14,24 reflected 114:22 99:3 102:19,22 seek 116:4 signed 4:12,14 
97:3,24 98:4,12 refresh 67:2 69:17 105:9 108:10,16 seem 59:8142:16 similar 90:3 91:3 
99:8,14,16,22 100:5 regard 12:16 30:16 109:7 117:22 122:8 seen 7:10 116:5 93:6 98:2 110:11 
101:14,15 102:8,14 43:12 51:2 122:14 124:12 117:6 118:23 162:14,19 

· 102:15,17,21103:6 regarding 7:22 10:19 133:23 137:9,12 119:15 123:18 simplicity 160:17 
108:18,22,24 115:6 11:5 12:3 33:23' 139:23 143:22 126:18,19,20 145:9 simplified 74:3 79:18 
115:9,12,13 123:24 45:12 46:7 67:25 150:18 151:4 151:6 79:23 80:14 
124:3,6,10,18,21,24 76:16,20 87:15 152:22 154:21 self-adhesive 11 :24 simply 30:16 68:4 
125:5,7 127:23 100:15,19 127:2;? rights 30:19,20 self-evident 146:4 80:2 91:8 94:5 
128:12 129:9 129:17 130:2 134:7 ring 61:6 selling 49:7 50:10 99:21107:5 
131:11,13,24 134:21151:23 Robust 17:19 51:3,4 single 25:7,8,16,16 
132:12 133:4,5,5,19 152:9,15 161:20 role 20:10 31:9 send 114:25 133:25 34:24 35:4 38:2,3,7 
134:6,8 136:3,4 registration 58:20 Ross 9:6, 7 •· sending 69:25 70:4,9 · 38:13,20 40:7 66:7 
137:25 138:16 88:9 89:3 round 138:20 70:12,20 85:20 165:10,12 
139:2,4,9,11140:5 related 11:15 18:6 RPR 164:24 138:16 single-pack 28:19 

f 140:6 141:22,23 19:11 20:4,24 33:10 Rule 1:17 2:7 senior 132:13 sitting 70:19 160:2 I 

\ 145:20 148:24 164:18 running 9:11 sense 31:9,11 75:25 six 54:3 59:24 60:19 "~ .. ｾ＠

150:22 151:18 relating 10:13 rush 47:16 48:5,5 114:6 165:20 
156:4,10,12 157:20 relation 96:25 RWS 1:8 sent 12:25 13:5,8 size 40:21 61:13 90:6 
157:22 158:19 relaunch 144:4 66:10 68:21,23,24 90:7,9 154:5 



sketches 24:23 
slightly 121:2 122:15 

122:16,21,22 
slit 146:24 148:2,6 

150:3 
small 42:16,24 43:4 

63:14,20 93:3 
165:17,22 

smoke 19:24 41:24 
sold 46:20 49:14,21 

50:3,21 
sole 8:6 
solutions 75:13 99:18 

99:18,19 
some 7:12 10:7 20:5 

44:4 49:17,22 54:10 
58:19 61:25 62:6 
63:11 77:3,5 82:11 
93:22 109:10,11 
111:18,20,22 113:9 
113:10,10,10 
118:18 120:12 
126:25 158:9 
159:13 161:21,25 
162:15,17 

somebody 84:8 
108:23 130:23 
135:14 144:17 

someone 31:3 121:10 
132:25 135:16 
145:22 

something 9:20 
13:17 26:16 27:19 
39:2,8 42:7 47:22 
52:24,25 53:3 60:8 
60:11 62:12 63:24 
72:3,4 74:17 75:10 
78:17 81:14 83:11 
84:7,8,9 85:13,13 
86:21 91:8 92:7,15 
94:3 111:9,9 125:20 
131:14 145:24 
148:17 153:17,19 
155:13 156:24 
159:2 

sometime 14:9 22:19 
85:17 

somewhat 17:24 
64:15 73:9 

sooner 116:5 
sorry 9:24 11:13 41:7 

57:23 69:4 84:10 
97:7 123:3 143:10 

sort 15:8 18:22 40:11 
52:22 80:14 111:23 
113:9 127:14 

source 26:23 44:12 
45:20,20,20,23 46:3 
46:4,8 82:2 

SOUTHERN 1:3 
space 10:4 
speak 111:7 
speaking 116:16 
specific 12:22 34:13 

74:5 90:19 101:23 
131:9,17,20 132:3,5 
145:21 

specifically 24:10 
62:16 67:13 74:21 

75:6 101:4 102:6 
137:25 

specified 76:4 111:3 
speculate 131:19 
spend 65:5 
spoke 96:15 135:8 

140:10 
spoken 5:15 152:18 

153:4 
spread 122:15 
spring 98:16 99:7 

100:10 102:3 128:5 
129:15 

ss 164:5 
stage 66:16 67:18 

103:16 
stale 41:25 
stampings 104:21 
STANDARD 2:9 3:4 
start 16:19 21:25 

34:15 77:22 108:25 
started 21:23 22:15 
state 2:13 5:8 164:4 

164:10 
stated 68:5 159:11 
states 1:2 30:20 
stay 35:14 
staying 111:23 
steady 130:13 
Stepping 98:15 
still 12:1127:17 71:3 

87:9 113:22 114:16 
133:7 150:17 

STIPULATED 4:2,6 
4:10 

stock 107:13 
stored 37:5 
stores 116:2 
straight 85:2 122:7 
Street 5:11 9:25 
strike 46:11 47:3 

51:7 52:2,7 114:20 
124:5 135:7 150:24 
151:20 

strip 142:5 143:2 
stripes 98:21 99:4 
style 89:15,24 90:4 

90:10 109:10 110:4 
110:7 160:17 

subpoena 2:11 6:22 
7:4,8 14:7,15,18 
165:7 

Subscribed 163:17 
subsequent 49:24 

50:7 86:3,6,9143:7 
152:12 

subsequently 141:18 
substitution 74:7 
suggest 48:2 110:25 

110:25 134:3 
suggested 111 :2 
Summer 3:21 
sure 18:2 24:7 57:23 

59:14,16,18,21 
61:14 63:3 82:17,19 
82:19,21,23 85:25 
86:4,9 90:2 110:17 
125:17 131:6,21 
132:6,11 133:6 

138:3 139:4 140:9 
140:12 141:23,24 
149:8 151:7 153:12 
157:3,4,21160:19 

surface 11 :25 
sworn 4:11,14 5:3 

163:17 164:14 

T 
T 3:19 164:2,2 
TABACO 1:5 
table 36:22 44:22 

66:3 67:20 68:22 
81:2 84:13 99:3 
160:2 

take 6:10 8:14 9:19 
34:14 40:21 44:6,18 
57:24 65:16 81:12 
101:17,19 108:25 
110:14112:20,20 
112:22,25 159:2 

taken 60:8,11 83:4 
112:7,11 

taking 51:13,20 
talk 101:20,24 102:9 

110:3,7 
talked 85:15 95:10 

152:23,24 
talking 13:23 15:8 

54:25 55:5 63:21 
75:25 78:7 94:14,15 
94:16,18,20 119:3 
137:11,20 139:21 
154:2 

taste 20:14 
tell 26:7,10,22 28:4 

29:14 30:18 45:8 
46:12,15 58:18 
60:23 62:15 71:19 
77:17 81:14,17 
82:10 86:16 88:3 
89:11,15 90:15,22 
99:25 100:6 102:13 
121:5,8,9 134:4 
137:4,13 140:2 
157:2 

telling 51:19 102:21 
Temple 17:17 
ten 74:4 
tense 13:24 
term 112:3 
terminology 93:13 
terms 48:2 60:19,19 

89:15 97:5 142:16 
153:13 154:12 

testified 5:4 6:11 
97:15,20 161:3 

testimony 81:22 
159:11164:15 

text 156:11 
Thank 16:4 160:25 

163:10 
their 146:5 
themselves 89:22 

105:13 115:3 
thereabouts 128:23 

149:2 
thickness 89:16 
thin 62:9,11 

thing 26:18 75:7 
107:11118:15 
135:6 136:15 148:9 
158:13,14 

things 12:2 13:2 
14:25 15:3,10,17,20 
15:2116:4 28:22 
37:2 50:12 64:6 
77:6 101:7,9 109:14 
140:24159:7 

think 5:22 10:4,16 
13:1617:20,25 25:4 
35:17 41:8 48:21,22 
60:14 66:17 67:22 
70:15 71:6 80:6 
83:22 92:6 95:18 
101:6,8 103:11,23 
108:14,23 112:8 
121:17,18 129:11 
131:23,25 132:3,4,4 
133:7 138:13 141:3 
141:4,7 142:7 
150:23 154:17 
155:12 158:9 

thinking 92:7 100:2 
third 54:11 59:24 
though 15:23 91:7 

160:16 
thought 85:8 97:20 

112:6,11117:20 
140:11146:3 

three 7:14,18,23 
15:10 65:10,14 87:2 
123:8 149:3 150:5,6 
151:10 163:5 

through 21:15 27:22 
32:19,19 53:4 54:8 
71:17,18 77:20,20 
78:3 79:5 80:20 
81:13,23 109:4,12 
110:15,16 111:21 
137:3,13 141:2,11 

thrown 12:14 
tight 122:12 
till 111:11 
time 4:9 11:15 19:18 

23:17,20 31:7 32:14 
32:15,20 35:16 45:5 
47:14 48:11,24 49:2 
52:17 57:19 63:7,11 
64:10,14 75:8 76:8 
78:10 81:6,9,24 
82:1187:6,23,23 
89:8 91:14,18,24 
92:10 96:7 101:10 
104:13 111:6 114:6 
119:3 123:18 127:2 
127:21128:14 
132:8 133:7 134:18 
135:15,23 138:14 
138:15 141:3,5 
145:2,12149:9 
153:10 159:12,18 
161:12 162:20 
163:11,12 

times 119:9 
title 31:9 
tobacco 19:11 80:7 

80:11,11100:14 

10 

153:25 154:6,7,19 
today 56:3 126:17 

139:7 155:23 
156:11 

together 21:16 89:21 
told 16:2 31:21 50:24 

50:25 51:12,17,17 
61:5 64:6 78:14 
86:20 87:2 108:6 
116:14 128:7,14 

top 45:18,19 56:5 
72:9 119:10,13,18 
122:6 123:12 124:7 
124:11151:4 

topics 7:13,19 
torture 106:20 
total 70:18 
touch 140:3 
towards 93:12 
trademark 30:3,10 

30:23 88:8,12,20,22 
89:2 119:24 120:6 
120:25 121 :3,24 
122:17,18,19,24 
123:4,5,6 

traditional 93:5,14 
94:2 

transfers 11:20,22 
105:8 126:2 142:20 
142:21 

trial 4:9 6:11 
triggered 132:19 
triggering 132:22 
Troya 160:11 
true 79:4 118:3 

164:15 
truthfully 6:2 
trying 11:14 14:5 

17:15,20 18:3 63:11 
82:12 149:19 

tum 57:21 
Twenty 29:20 
two 47:10 56:5,8 

65:11,14 77:5 78:12 
83:6,14 84:18,21 
93:4,10 108:20 
135:4 138:9 149:3 
160:4166:7 

two-and-a-half 
152:15 

two-sided 108:9 
type 67:11 68:4 

89:24 90:10 126:3 
158:6 161:13 

typeface 72:3,24,25 
89:7,12,13 90:4,11 
91:21109:8 121:13 
121:15,19 123:12 
158:8,15,16,113'.i 
162:14,18 

typefaces 124:4. 
types 11:18 27:15 

84:21,24 161:5 
Typically 116:16 

118:2 
typographic 99:17 
typography 97:5 

99:9,11,12 103:12 
110:21 



11 

u varying 72:23 27:2,8,14,14 28:13 157:13 158:3 17:24 34:19,20 

Uh-huh 6:24 7:15 Vega 19:21 23:6,~Q. 28:15 31:21 32:9 159:21160:14 64:24,24 

('i 19:4 24:12 29:10 23:13 24:2,~3 80:18 33:6,9 43:8,17 45:5 164:12,16,22 165:3 working 22:16 24:6 

66:25 90:20 107:14 vendor 34:17 46:18,24 47:22 49:2 Wollen 41:23 24:11 32:15 '49:24 

111:4 128:25 vendors 76:20 49:3 52:13 53:6,11 wondering 84:5 50:7 62:23 65:6 

ultimate 46:19 125:22,24 53:13 55:21 59:18 132:18 92:9 93:9 111:8 

ultimately 144:3 versions 36:5 71:4 59:20 60:21 61:5,14 wood 62:10,11 63:14 130:17 144:3 

um 10:411:11 83:6,14 166:7 61:16 63:21 64:7,13 63:20 127:15,15 World 147:18,24 

unadorned 79:11 versus 110:18,19 65:22,23 69:8 70:15 155:24 156:7 150:11166:10 

under 5:19 vertical 72:20 70:16,22 71:5,8 165:22 wouldn't 69:11,13 

underneath 119:11 very 5:16 91:3 98:2 72:7,7 75:10,21,22 wooden 25:7 28:16 105:10 124:21 

understand 5:19,21 129:11138:14 78:9,11,14,17,25 28:17 35:7 44:3,21 134:24 

6:3,5,21 46:18 50:5 140:6 145:20 79:2 81:10,19,20;23 44:25 53:25 54:15 wrapped 53:19 

61:23 79:7 158:11 159:10 81:25 82:13,19,23 54:19 66:14,22 wrong 95:24 97:16 . 

understanding 22:10 vice 31:9,12 84:16,18 86:13,16 67:11 69:2 125:15 145:25 

26:3 31:16 36:11 view 75:15 86:18 87:14 88:7 154:3 155:15 

39:12 46:10,23 viewing 38:23 96:12 98:2,4,7,8 165:14,19 X 
59:11 73:10 159:12 Villazon 18:20 19:2 99:4 104:17 105:12 word 45:14 48:5 X 1:4,12165:2 
159:16 161:11 visual 73:7 108:15 109:24 52:22 56:15 57:7 Xerox 39:23 42:15 

understood 5:25 64:3 volume 17:5 111:8 113:22 114:3 62:10 63:14,21 59:15 71:12 77:9,12 
unhappy 86:23 VS 1:8 115:14,16,17,22 79:10 89:4 92:23 83:5 165:17,24 

145:24 116:3,5 127:19 93:13,18 94:5,15,17 166:4,5,7 
united 1:2 30:20 w 128:4,7,8 129:8 94:21109:7,9,9 Xeroxes 36:8 37:18 
universe 70:18 Wait 162:7 131:23 132:2 112:3 120:9 124:6,8 113:14 
unmarked 40:5 waited 111:11 133:14 135:3,6,21 124:9,11145:3 

unrelated 19:6 _waived 4:5 136:5,11137:19 147:23 157:15 y 
unspecified 93:22 :;wall 93:6 138:24139:14,17 165:22 yeah 22:24 63:10 
untrained 71 :24 . want 5:22 15:19 16:6 140:16,18,20,24 wording 123:12 76:17 77:4 84:9 
use 18:9,11 29:3 :, 16:7 21:7 26:15 141:7 144:2 146:5,7 150:14 90:25 103:20 111:5 

37:18 43:15 45:12 37:10 60:23 62:7 148:14,16,19 149:5 words 20:6 22:19 114:25 121:18 
60:23 61:5,J.O 72:24 88:24 91:4 92:14 149:12 153:24 47:2 51:19 55:21 122:20 125:24 
80:3,4,10 85:7 98:13 101:11 158:25,25 159:13 56:5,8,24 57:5,7 130:20 134:10 
93:18 99:2 102:7,13 111:22 131:19 161:4,12 163:4 58:19 74:16 89:9 139:8 141:17 

\ 
102:16,17 103:5,9 154:11 weren't 86:14 91:22 93:15 101:12 152:25 

\ 103:15 112:2 .. wasn't 76:4 110:13 West 5:11 9:25 101:17,19 108:20 year 8:19,20 47:11 
117:22,25 125:22 112:19 113:2 we'll 6:9 37:3,17 117:23 121:6 47:13 96:11 
146:12,19 155:20 145:18,22 54:10 77:5 81:12,21 126:10 127:24 years 8:13 10:3,5 
158:18 161:12,21 way' 14:2 20:13 22:8 82:25 99:7 140:3 137:20 16:21,25 29:20 
161:24 22:13 26:13,19 37:6 we're 26:14 37:16 work 9:15,17 14:10 118:23 127:6 

used 46:24 72:14,17 46:23 47:19,20 48:5 48:17 51:3,3,20 16:10,13,16,17,19 130:17 152:15 
87:25 88:4,4 90:14 65:19 67:3 69:18 59:19 66:2 68:22 16:25 17:10,23 18:6 yellow 52:22 55:15 
90:15,17 93:15 75:5 82:10 101:2 103:24 104:4 18:15,23 19:2,5,8 113:9 151:16 
115:17 125:24 112:19 119:21 · 109:21126:8 19:15,18 20:3 21:2 161:22 
144:8,11,13,14 121:9,12,14 122:24 133:22135:24 21:23 22:2,5,11 york 1:3,18,18 2:11 
145:18 161:13 124:7,8 129:7 154:8 137:10 23:6,10,12,14,24 2:11,14 3:8,8,15,15 
162:13,15,18,19 158:6 164:20 we've 17:24 37:16,25 29:24 30:3 32:22 5:11 34:4,5 164:4,6 

uses 18:5 week 22:17 65:11 52:4 78:6 119:8 34:16,17 46:24 47:6 164:10 
using 91:17 94:5 129:14 141:2 152:24 49:12,17,20,25 50:2 

101 :21,21,21,24,25 weeks 22:17 47:10 whatsoever 30:22 50:6,8,9,15,18,23 
102:9,10 110:3,7 65:9,11,14 87:2 WHEREOF 164:22 50:25 51:11,20,22 · $475 66:24 
111:25 146:7 129:13 149:3,4 while 14:9 111:7 51:24 64:16 76:14 $6,500 142:4,16 
151:14 158:19 well 9:20 16:3 22:23 126:12 76:19 82:15,16,17 $7,500 129:7 136:8 

usually 22:25 48:4,5 27:2 32:24 52:14 white 40:5,9 41:21 87:7,20,24 93:8 142:2,15 
utilize 45:17 53:23 65:10 68:4 52:21 53:25 54:2,9 98:15 99:23 101:18 
utilized 135:3 73:3 77:4 79:12 55:22,24 58:14 101:19 103:22 

0 
81:14 90:8 95:20 59:15,17 72:20 104:12 111:7,13 

0008 96:17 98:9 
V 96:9 97:21101:24 77:24 85:3,7 125:6 114:21116:3,6,14 

00208 89:19 
variation 90:3 112:24 113 :3 150:16 151:3 117:8,11,25 118:4 

variations 74:5 114:19 126:2 165:19,20 118:19 126:7 
0021 137:18 

109:23 110:19 128:22 137:17 whole 135:7 127:20,22128:17 
0022 137:18 

112:17 153:17 143:16 144:16 wide 123:6 129:10 130:10,13 
0034 159:23 

varied 109:8 148:20,25 151:15 wider 122:21 130:24 133:2 
006775 157:22 

varieties 75:12 151:19 160:7 162:5 withhold 10:15 134:17 140:19 

cj variety 36:25 93:4 went 12:15 33:16 witness 5:3 6:22 142:18,18 145:12 1 

112:8 34:3 95:24 107:10 13:15 16:6 38:23 146:8,15,16 151:24 1 21:15,19 32:19 

various 27:10 37:6 128:9 135:5 151:10 53:8 83:3 93:20 152:3,12 155:13 10-5-97 21:9 165:9 

69:22 109:13,24 were 9:2 10:8,17,23 95:19 104:14 105:3 156:20 161:14 10:10 2:5 

119:9 130:13 11:4,20,2112:13 106:20 122:18 163:6 10003-9518 3:8 

vary 109:12 13:2 14:9 24:11 128:21138:18 worked 17:7,12,22 10154-0053 3:15 
104 166:9 



12 

109 7:4,8 165:7 1998 8:21 8 77:19,22 78:3 
109658 1:24 1999 156:18 157:12 
110 21:8,14 165:8 83 166:7 

\ 111 34:23 35:15 36:2 2 8399 1:8 
37:24 165:10 2 88:19 90:25 91:8 

112 35:3,18 36:3 120:6 9 
38:10,16 138:24 2:25 163:12 92 21:19,21 22:3,6 
165:12 20 79:7 80:20 162:10 32:19 33:5 50:8 

113 35:6,20 36:3 2000 1:19 2:4 156:17 52:17 57:19 66:20 
44:19 165:13 163:18 164:23 76:8 78:10 82:18 

114 35:10,23 36:3 21 79:10 80:23,24 85:18 87:10,12,17 
39:20,23 42:7 165:9 87:21 97:19 98:10 
138:24 165:15 22 77:20 79:5,14 81:5 98:18 123:21125:4 

115 42:15,21 43:4 23 147:23 126:22127:25 
159:20 165:17 24 54:8,13 55:12 128:14 130:2 

116 53:24 54:8 57:22 61:21 73:10 138:10 141:14 
162:6 165:19 25 35:8 36:23 44:22 162:15 

117 63:13,19,19 66:12 165:14 93 32:19 33:5 50:8 
162:6 165:22 25th 5:11 9:25 76:8 78:11,15,23 

118 71:12,17137:3,7 128:24 129:10 80:21 81:20,24 
138:11,12 161:20 136:6142:2 82:11,17,18,20,24 
162:6 .165:24 26 54:8 59:24 102:3 104:13 119:3 

119 77:9,16,19 78:3 27 83:10 120:11126:22 
96:18 103:21109:2 28 71:17 89:10 127:21128:5,14 
109:4,4,21114:22 29 71:24 89:11 129:15 130:2,9 
137:7,17 157:8,9 132:8138:6 
160:22 161:20 3 94 126:22 130:2 
162:6166:4 3 78:21 95 130:2 

12-29-97 21:10,20 3-D 146:24 148:3,6,9 96 130:2 
146:24 149:2 165:9 30 1:19 2:4 71:24 97 1:7 82:16,21119:4 

120 77:12,16,20 79:5 89:11 119:5 127:2 128:23 
96:19 103:21 30(B)(6) 1:17 2:7 128:24 129:16 
110:14 114:22 31 71:17 130:5,9 132:9,24 < 

137:7,17 160:23 34 93:10 160:13 136:6,23 137:5 
161:20 162:6 166:5 165:11 138:7 139:20 

121 83:5,10 137:8 345 3:14 140:17 141:8 
138:11,16 166:7 35 165:12,14,16 142:12 143:11,15 

122 104:5,6,11,17 36 43:20,20,23 53:17 144:4 146:7,15 
106:7 111:15 39 93:12159:23 149:7,22 151:13,16 
114:22 137:3,7,24 
138:4 160:24,25 4 
161:21166:8 4 32:19 

123 147:17,22 166:10 42 165:18 
13th 164:23 47 61:10 
130 5:119:25 
134 110:5 5 
139 110:5 5 21:19,21 66:19 
1450 1:24 5th 2:10 3:7 42:11 
147 166:10 · 5,161 165:4 
15 10:2 77:20 78:4 53 165:21 
159,163 165:4 
16 77:20 79:5,7 80:20 

6 
87:12 162:10 

6281 88:25 120:7 
16th 87:13 
17 78:13,23 162:10 63 165:23 

17th 32:20,25 81:20 
6767 81:13,23 104:12 
6774 81:13 104:12 

87:15142:3 
6775 157:16 158:25 

18 162:10 
6776 158:6,25 

19 162:10 
· 1990 8:21 

7 1991 16:22 19:17 
7 21:15,20 61:10 1992 32:18 42:11 

88:8 91:21,25 119:3 146:23 165:7 

159:12 71 165:24 

1993 32:18,21,23 74 81:23 

33:3,4 96:22 98:16 740 2:9 3:7 

100:10 77 166:4,6 

1997 32:18 127:4 
140:19,21141:16 8 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition Transcript of Bernardo Benes, 
designated under Fed. R. Civ. P. 30(b)(6) and 45, dated May 3, 2001 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

Plaintiff, 

vs. 

CULBRO CORPORATION and GENERAL 

CIGAR CO., INC., 

Defendants. 

97 Civ. 

8399 (RWS) 

-- ------------------------------------x 

Rule 30 (B) ( 6) and 45 

DEPOSITION OF BERNARDO BENES 

New York, New York 

Thursday, May 3, 2001 

Reported by: 
ANNETTE ARLEQUIN 
CSR NO. 1450 
JOB NO. 120934 

ｾ＠
t .J.=., 

µ . 

ESQUIRE™ 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 
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\ 13 

14 
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17 

18 

19 

20 

21 

22 

23 

24 

25 

May 3, 2001 

10:10 a.m. 

Rule 30 (B) ( 6) and 45 deposition of 

BERNARDO BENES, held at the offices of 

Morgan & Finne~an, LLP, 345 Park Avenue, New 

. York, New York, pursuant to Subpoena, before 

,Annette Arlequin, a Certified Shorthand 

Reporter and a Notary Public of the State of 

New York. 

2 
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2 APP E AR AN CE S: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

740 Broadway at Astor Place, 5th Floor 

New York, New York 10003-9518 

BY: MICHAEL KRINSKY, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 

BY: 

3.4 5 Park Avenue 

New York, New York 

JANET DORE, ESQ. 

ERICKA DEWEY, ESQ. 

10154-0053 

21 A L S 0 PRE SE NT: 

22 

23 

24 

25 

ELENA C. NORMAN·, ESQ., Latham & Watkins 

A. ROSS WOLLEN, ESQ. 

3 
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1 

2 IT IS HEREBY STIPULATED AND AGREED, 

3 by and between the attorneys for the 

4 respective parties herein, that filing and 

,5 sealing be and the same are hereby waived. 

6 IT IS FURTHER STIPULATED AND AGREED 

7 that all objections, except as to the form 

8 of the question, shall be' reserved to the 

9 time of the trial. 

10 IT IS ｆｕｾｔｈｅｒ＠ STIPULATED ａｾｄａｇｒｅｅｄ＠

that the within deposition may be sworn to 

12 ｾｮ､＠ signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn t6 before the 

15 Court. 

16 

17 

18 

19 

20 

21 

22 

23 

- ｾ＠ 24 

25 
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2 

3 

4 

5 

6 

7 

8 

~-

10 

11 

12· 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MR. KRINSKY: I want to put on the 

record that in addition to two attorneys 

from Morgan&. Finnegan and Mr. Wollen, the 

other side has present for it today, at 

least in the room, Elena C. N6rman of tatham. 

& Watkins. We were not advised of this in 

advarice. 

I want to put on the record that it's 

been our posit~on that Latham & Watkins is 

not counsel of record in this case and 

should not be participating in depositi~ns 

or procieedings, but.we'll p~oceed w{th the~ 

deposition. 

MS. DORE: Okay. And as you know, 

it's General Cigar's position that it is 

entitled to have any counsel that it wants. 

part~cipate in the action and sit·in on the 

depositions or anything else. 

B E R N A R D 0 BE NE S, called as a 

witness, having been duly sworn by a Notary 

Public, was examined and testified as 

follows: 

24 EXAMINATION BY MS. DORE: 

25 Q. Is it Di. Benes-? 

5 



1 

.I 2 

3 

4 

5 

6 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

A. 

.Q. 

A. 

Q. 

Benes 

Bernardo. Bernardo Benes. 

Okay. But it's doctor, not mister? 

I was juris doctor in Cuba. 

Which would you prefer? 

Which«ver you prefer. 

I will call you Dr. Benes. 

Okay. 

Dr .. Benes, could you please state 

11 your full name and address for the record, 

12 please. 

13 A. Bernardo Benes, 8877 Collins Avenue, 

14 Apartment 808, Surfside, Florida, 33154. 

15 

16 

17 

18 

19 

MS. DORE: Could we mark the businesp 

card as deposition Exhibit 152. 

(Defendants' Exhibit 152, Bu~iness 

card of Bernardo Benes, marked for 

identification, as of t~is date.) 

2 0 BY MS. DORE : 

21 Q. Dr. Benes, is Defendants' Exhibit 152 

22 your business card? 

23 

24 

A. 

Q. 

25. deposition? 

Yes. 

Are you familiar with the format of a 

6 



1 

2 

3 Q. 

4 No. 6? 

5 

6 

7 

8 

9 

A. 

Benes 

No. 6 I told you. 

Do you have any documents relating to 

No. No. 

No. 7, no. 

No. 8, no. 

Np. 9, no. 

No. 10, no. 

I think that's it. 

That's it. 

Dr. Benes, how long have you resided 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

in southern Florida? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

20 States? 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

25 since then? 

Forty years ·and a few years. 

Forty? 

Forty, 4-0. 

Were you born in Cuba? 

Yes. 

When did you come to the United 

ｎｯｶ･ｾ｢･ｲ＠ 11th, 1960. 

How old were you at the time? 

Twenty-five. 

And you've lived in the Miami area 

17 
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1 Benes .,,. ... 
/ 

'- ... 2 A. Ye·s. 

3 Q. Are you a United States citizen? 

4 A. Yes. 

5 Q. When you were still in Cuba, were you 

6 employed? 

7 A. Yes. 

8 Q. As what? 

9 A. Lawyer. 

10 Q. Were you a lawyer there until you 

11 left? 

12 A. Yes_. 

13 Q. Were y~u in private practice? 

14 A. Yes. 

15 Q. Did yo,u work as a lawyer for any 

16 government agencies? 

17 A. I was a legal consultant to the 

18 Treasury D~partment in addition to my law 

19 practice. 

20 Q. And th~t was the Treasury Department 

21 in existence before Casirb took over? 

22 A. No. 

23 Q. During Castro's r~gime? 

24 A. Yes. 

25 Q. Do you have family ~emaining in Cuba? 
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1 Benes 

2 A. No. 

3 Q. When you first came to the United 

4· States, what was your employment? 

5 A. Could you repeat it? 

6 Q. When you first came to the United 

7 States, what was your employment? 

8 A. Banker. 

9 ~- What bank did you work for? 

-10 A. Washington Federal Savings & Loan 

11 Association. 

12 Q. In what capacity? 

13 A. I started as a auditor, I was a CPA 

14 in Cuba too, and I did a very fast career. I 

15 developed very fast through the ranks. 

16 Q. And what was your last position at 

17 _Washington Federal? 

18 A. Chief lending officer. 

19 Q. And when was that? 

20 A. Fifteen years, 1974, I ·7 5. 

21 Q. And in 1974, I 7 5 f did you leave 

22 Washington Federal to work somewhere else? 

23 A. Well, yes. I started the first 

24 Cuban-American bank in the United States, the 

25 Continental National Bank, and I became the vice 



1 Benes 

2 cha~rman of the board. 

3 Q. And how long were you· with 

4 Continental? 

A. Until '84. 5 

6 

7 

8 

Q. 

A. 

Iri ·1984, what was your employment? 

I was semiretired. 

Q. I understand the retired part. What 

·9 was the semi part? 

10 A. Well, I did some investments ~n my 

11 own, but I wa~ri•t an employee for a few years.·· 

12 Q .. Did there come a.time when you 

1·3 resumed employment? 

14 

·. 15 

16 

A. 

banks. 

Yes. I was a consult"ant to two 

I forgot the name of the first one. 

1 7 It was sold. 

18 And the second one, it was for four 

19 years, consultant to th• Jefferson National 

·2 0 Bank. 

21 Q. Over what time period were you 

22 working' as a consultant for these banks? 

.23 . A. Until about four years ago~ About 

24 '97, approximately. 

25 Q. And when did you start with them? 

20 
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1 Benes 

2 A. Two different banks. 

3 Q. Yes. 

4 A. Four and four. Four years and four 

5 years. 

6 Q. So from about 1984 to 1989, roughly, 

7 you were semiretired? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. I was semiretired for about four 

years, '84, 1 88, and then yeah, four and four 

is I 96. Yes, that's it. 

Q. Since you emigrated from Cuba to the 

United States, have you been back to Cuba? 

A. Yes. 

Q. How often? 

A. How often. Would you rephrase it? 

Q. Let me rephrase it. 

Hbw ~any times have you been back to 

Cuba?-

A. Approximately 75 times. 

Q. Seyenty-five times. 

When was your first trip back? 

A. February 12, 1978. 

Q. What were the circumstances 

surrounding iour first trip back? 

A. Negotiations in between the governor 

21 
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1 Benes 

2 of the United States and the governor of .Cuba .. 

3 I went with the support of the U.s. Government 

4 to discuss the release of political 'prisoners 

5 and the reunification of families. 

6 Q. Was this ｡ｾ＠ the request of a 

7 particcilar branch of the U.s. Government? 

8 

9 

10 

11 

12 

13 

A. No. I went to the u.s. Government. 

Q. Which ｢ｲ｡ｾ｣ｨ＿＠

, A. I started with the CIA. It ,went to 

the FBI, to the National $ecurity Council, to. 

the·Secretary of State and to the White House. 

Q' . Now you s aid t hat you r fir s·t t rip 

14 back was February 12th, 1978. 

15 Could you tell me how it is that you 

16 know ｾｨ･＠ prec1se date? 

17 A. Because it was a very important date 

18 in my life. 

19 Q. Do you have records which would 

20 establish that date? 

21 

22 

23 

Q. 

A. 

Yes. 

What kind of records? 

Handwritten riotes on yellow pads that 

24 I kept notes of my meetings with everybody' 

25 concerned in secret negotiations'. 

22 
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1 Benes 

2 Q. And.y6u made no earlier trips to 

3 Cuba? 

4 A. No. 

5 Q. ｗ･ｾ･＠ there earlier trips wh6se 

6 substance you're not at liberty to dis6uss? 

7 A. No .' 

8 Q. When you made this first trip to 

9 Cuba, wh6, if anybody, went with yoti? 

10 A. My partner,'. the cha'irman of the board 

11 of ｃｯｮｴｾｮ･ｮｴ｡ｬ＠ National Bank. 

12 Q. And what 1.S his name? 

," -, 
I 

13 A. Carlos Dascal, D-a-s-c..- a - l . 

14 Q. And 1.S Mr. Da.scal still chairma'n of' 

15 Continental Bank? 

16 A. Yes. 

17 Q. And is Con tinen tal. Bank still based 

18 in Miami? 

19 A. Yes. 

20 Q: Starting with the first trip that you 

21 made back to Cuba until approximat,ely the end of 

22 1982, how :many ,trips did you make? 

23 A. About 50. 

" 24 Q. Did Mr. Dascal 
. , 

accompany you on all 

25 of them? 
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20 
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22 

Benes 

A. Unemployed. 

Q. Semiretired again? 

A. Semiretired again. 

Q. ·During the period 1978 through '82 

when you made approximately 50 trips to Cuba, 

were they all in connection with the issue of 

the release of political prisoners? 

A. No. 

Q. What was the other purposes of the 

trips? 

A. There were h~gh level negotiations in 

between the two governments to reium• with 

diplomatic relations. 

Q. And during all these trip~, were you 

g6ing to Cuba a·s an emissary of the U.S. 

Government? 

MR. KRINSKY: Objection ~o form. 

A. I don't know the terminology. Let m~ 

an~wer that by saying that all my moves, all my 

activities were discussed on a daily basis ·with 

the Secretary 6f State and his executive 

23 assistant, executive secretariat. 

24 secretariat of Cyrus Vance. 

Executive 

25 Q. Were any of your trips personal 
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2 

3 

4 

5 

6 

7 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Benes 

Yes. 

Was your U.S. passport stamped? 

Sometimes yes, sometimes no. 

Do you keep your old passports? 

I don't know. 

Did the State Department or the FBI 

8 provide you with documents? 

9 

10 

A. 

Q. 

No. 

Did they maintain documents recording 

11 your travels? 

12 

13 

14 

15 know. 

16 

MR. KRINSKY: Objection as to 

foundation. 

A. That should be asked to them. I don't 

Q. Dr. Benes, are you aware of the name 

17 Cohiba, apart from ｴｨｩｾ＠ ｬｾｷｳｵｩｴ＿＠

18 A. Yes. 

19 Q. How did you first learn of Cohiba? 

20' A. From Fidel, Castro personally. 

21 Q. Can you tell us what you learned from 

22 him? 

23 A. Wel'l, he I am big ｣ｾｧ｡ｲ＠ smoker. 

24 At that time I used to smoke 10 to 12 big cigars 

25a ｾ｡ｹＬ＠ and he was a smoker too gnd he had' always 
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1 Benes 

2 boxes of cigars ~uring our meeti~gs that lasted 

3 an average of eight hours each, and we smoked, 

4 both of us, a lot of cigars. 

5 _And one day he ca~e in a very joyful 

6 way and ~aid· that he was developing a brand and 

7. he showed me· the cigar. That was a baby for him 

8 at· the time . He was using those cig~rs for 

9 internal use with diplomats and head of states 

10 

11 

12 

13 

14 

15· 

16 

17 

18 

19 

20 

21 

and I 

smoke 

heard 

don't know what el.se. And we started to 

those cigars in those meetings. 

Q. And those cigars were Cohiba? 

A. Yes. 

Q. Was this the first time that you· had 

of Cohiba? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

Which meeting was this at? 

I couldn't -- I don't know. 

Was· it at the first one? 

No. 

Do you recall the number of meetings 

22 that you had.before you learned of the Cohiba? 

23 A. No, I couldn't t~ll you. I really 

24 could~'t tell you when I learned -- you know, I 

25 couldn't tell you when. It wasn't real1y 
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1 Benes 

2 Cohiba cigar in Cuba, were you in a negotiating 

3 room? 

4· 

5 A. 

6 sa.me ho.use. 

MR. KRINSKY: Objeption as to form. 

I was ne~e~ -- I always stayed in the 

It~s cilled Protocolo Uno, the 

7 Tropas Especiales de Seguridad del Estado. It's 

8 Tropico No. 1 of the special troops of, spec1al 

9 troops of-security forces of Cuba. 

10 Q. That's where your negotiations took 

11 place? 

12 A. Yes, in a house. 

13 Q. Who else was with you, apart from 

14 Mr. Castro, when you were first introduced to 

15 the cigar? 

16 A. The same people from the government 

17 of Cuba that attended the meetings. 

18 Q. Were they smoking Cohiba also? 

19 · .. A. I don't think ~o. There was one, 

20 tw~, three, four government officials in 

21 addition to Castro. 

22 Q. 

23. A. 

24 Q. 

25 A. 

Was Mr. Dascal in the room too? 

Yes. 

Did he get Cohiba cigars too? 

I think so. 
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3 

4 

Q. 

A. 

Q. 

·Benes 

Was Mr. Dascal a cigar smoker? 

Much less than I. 

Were you, Mr. Castro and Mr. Dascal 

5 the only ones in the house smoking ｃｯｨｩ｢ｾ＿＠

6 A .. It was Castro, myself and maybe one 

7 or two cigars by Mr. Dascal. 

8 

9 that. 

10 

Q. During subsequent meetings -- strike 

During your subsequent trips to Cuba, 

11 did you meet with Mr. Castro again? 

12 

13 

A. We had for sure 14 sessions in 

between February and October 20th. I couldn't 

14 tell you how many trips, but we had 14 meetings. 

15 Sometimes in a trip we had 2 meetings. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. KRINSKY: Can you read back the 

answer? 

(Question was read back as follows: 

" QUE S T I 0 N : We had f o r sure 1 4 

sessions in between February and October 

20th. I couldn't tell you how many trips, 

but we had 14 meetings. 

we had 2 meetings .. ") 

BY MS.· DORE: 

Sometimes in a trip 

Q. When you say Octobe·r 20th, is ｴｾ｡ｴ＠
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October 20th, 1978? 

A. '78. 

Q. Okay. Was Mr. Castro present at all 

those meetings? 

A. Yes. 

Q. Did you get Cohiba cigars at all 

those meetings? 

A. I don't know when it was the first. 

I met with him also after~ards of the way to 

Mariel, M-a-r-i-e-1, the influx of Cubans. We 

had some meetings at that time too. 

Q. Did you Sm~ke Cohibas at all of them? 

MR. KRINSKY: Object 

A. I don't r~member. 

MR. KRINSKY: Objection to the 

question .. It misstates the prior testimony. 

BY MS. DORE: 

Q. Was Mr. Dascal at all those se~sions? 

A. With Castro, yes. 

Q. Was Castro at all .14 sessions that 

22. you referred to? 

23 

24 

A. 

Q. 

Yes. 

Were you given any Cohiba cigars to 

25 take home with you? 
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1 Benes 

( 
',. 2 A. No. 

3 Q. Was Mr. Dasca1? 

4 A. No. 

5 Q. Would it be fair to say that you 

6 ｳｭｯｫ･､Ｎｷｨ｡ｴｾｶ･ｲ＠ Cohiba cigars were given to you 

7 while you were 1n Cuba? 

8 A. Yes. 

9 Q. Did the Cohiba c1gars that you were 

10 given have bands on them? 

11 A. Yes. 

12 Q. What did the bands look like? 

13 A. The same as the ones ｾｨ｡ｴ＠ you know; 

14 black, mustard, some white and some points. 

15 I was very attracted to the band. I 

16 thought that they were very ｢･｡ｵｾｩｦｵｬＮ＠

17 Q. Were they 1n a box? 

18 A. Yes. 

19 Q. What kind of box? 

20 A. Lanceros, white outside I remember. 

Q. Did the box say Cohiba on .them? 

22 A. Yes. 

23 Q. Did it have that same color 

24 combinations on the band? 

25 A. Yes. 



1 Benes 

2 Q. Was Mr. Dascal given any Cohiba 

3 6igars to take home with him? 

4 A. I don't think so .. 

5 Q. During any of thes~ meetings that you 

6 had, were there any other Americans or· 

7 Cuban-Americans who got Cohiba cigars? 

8 A. I don't know. There were no 

9 Cuban-Americans. These meetings were 

10 clandestine. 

11 MR. KRINSKY: Objection to the 

12 question. 

13 When you say this meeting, which 

14 precise meeting are you talking about? 

15 MS. DORE: I'm talking about the 14 

16 sessions that --

17 MR. KRINSKY: I don't think -- okay. 

18 BY .MS. DORE: 

19 Q. At any time during your trip_s tq Cuba 

20 in the late '70s through the, let's say the end 

21 of 1982, did anybody tell you that the Cohiba 

22 cigar was available for sale? 

23 A. At a particular time they became 

24 commercialized and I used to buy them to bring 

25 to Miami, but I couldn't tell you the date.· 
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Benes. 

Q. Where did you buy them? 

1 

2 

3 A. In Cuba. In the -- I rem~mber where. 

4 In the Palacio de Convenpiones, the convention 

center, newly built. That was the best price 5 

6 that they had there, all the cigars. I think it 

7 wa~ the best cigar store in Cuba. 

8 Q. Do you know if this happened during 

9 the time you were· in Cuba in 1978? 

10 A·. No. 

11 Q. They were - -

12 A. It would. have been l.a ter than that. 

13 Q. Can you give a ball park figure as to 

14 bo~ ~uch later? 

A. No. 15 •' 

16 Q. When you were first intrbduced to the 

17 Cohiba cigar in Cuba, did you have an 

18 understanding as to whether it was then 

.19 available for sale? 

20 

21 

A. I knew tha.f they were not available 

for sale. It ~as a toy for Fidel Castro. He 

22 said to us that he wanted to -- that he was 

23 supervising personally the quality of them and 

24 that he· wanted to have the Cohiba to be the best 

25 cigar eve~ produced in the world. 
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1 

" 
2 Q. Dr, Benes, you know ｏｳ｣ｾｲ＠ ｂｯｩｾ｣ｨｩｮＬ＠

3 do'you not? 

A. Yes. 

5 How do you know Oscar? 

,6' A. From ｣ｨｩＧｬ､ｨｯｯ､ｾ＠ age seven,or ･ｩｾｨｴＮ＠

7 Q. You grew up in Cuba ｴｯｧ･ｴｨ･ｾ＿＠

8 A. Yes. 

9 Q. And you, both came to ｍｩ｡ｭｾ＠ at about 

10 the same time,' did you not? 

11 A·. Yes. 

12 Q. And ｹｯｾＧｶ･＠ remained friends',wit6 him 

13 since then? 

14, A., Yes. 

15 You consider Mr .. Boruchin honest and 

16 trustworthy? 

17 A. Yes. 

18 Q. Did you tell Mr. Boruchin about 

-19" Cohiba? 

20 A. ｏｮｾ＠ day ｾ＠ brought the brand" because 

21I really liked the ｡ｲｾ＠ of the Cohibaand I ｫｮｾｷ＠

22 that he was let me backtrack. 

23 Oscar had a little cigar place'in.'the 

24 family very close to my home, and I used to go 
.' ',' 

25 there every night after finishing' with the Ｇ｢｡ｾｫＬ＠



1 Benes 

2 having dinner, and I bought-cigars from him. 

3 And then he became empl6yed by 

4 General Cigar. One day I brought a brand, a 

· 5 band· of Cohiba cigars and I said to him, "This 

6 is something that Fidel is ~eveloping, ~t's 

7 still not commercialized," and that was the end 

8 -of that. 

9 

10 

11 

12 

13 

MR. KRINSKY: For the record, we 

should mak~ sure we got a clear 

~~anscription, becaus~ at one point he said 

brand, I think brand, and at another point 

he said band. 

14 BY MS. DORE : 

15 Q. Both times you said it you meant 

16 band, correct? 

17 A. Yes, yes~ Band. I made a mistake the-

18 first time. I have a problem with· band. I 

19 don't know why. True, I h/3ve. 

20 . Q. So you brought him just the band, ·not 

21 .the cigar? 

22 A. Yes. No, the·. band.· 

23 Q. Had he asked you for ~nything like 

24 that beforehand? 

25 A. No: It ~as totally volunteer. It 
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was like a. You knowi I couldn't ~xplain in 

words. It was just here, this is a cigar that 

4 Fidel is developing. 

5 Q. And you told him that this was 

6 Mr: Castro's personal cigar? 

7 

8 

A. 

Q. 

Yes. 

Did you also tell him that this was 

9 something that Castr6 gave out to visitors? 

10 A. Probably. I don't r~member, but 

11 probably I told him what I told you before. 

12 

·13 

·14 

Q. 

tp Oscar? 

A. 

After which trip did you bring this 

Excuse me, to Mr. Boruchin. 

I- couldn't ~em~~ber, but p~obably tbe 

15 second or the third time· that I was cjiyen the 

16 cigar. 

17 Q. Did you understand from Mr. Borudhin 

18 that this was the first time that he had heard· 

19 of Cohiba? 

20 

21 

A. Yes. 

Was there any sign from Mr. Boruchin 

22 when you gave him th~s band that he had already 

23 heard of the cigar? 

24 

25 

A. 

Q. 

No. 

At the time that yo~ told 
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1 Benes. 

2 Mr. Boruchin about Cohiba 

3 A. I didn't tell him. I gave him the 

4 band. 

5 Q. Okay. Prio.r to giving him the band, 

6 had you ·told him about the name? 

7 

8 

A. 

Q. 

No. 

Are you aware of the substance of 

9 Mr. Boruchin's testimony-on this su~ject? 

10 

11 

A. 

Q. 

No, I don't know. 

At the time you gave Mr. Boruchin the 

12 Cohiba cigar band, did you know anybody else who 

13 worked for General Cigar? 

14 

15 

A.' 

Q. 

No. 

Did you mention the Cohiba 6igar to 

16 anybody at General Cig~r 6ther than Oscar at a 

17 later date? 

18 

19 

20 

21 

22 

A. I never met anybody,, to my knowledge .. 

THE WITNESS: With the exception of 

you (indicating). 

MR. KRINSKY: Speaking to Mr~ Wollen. 

MS. DORE: Mr. Wollen. 

2 3 BY MS. DORE : 

24 Q. Did you ever tell anyone else besides-

25 Oscar about Cohiba or its origins? 
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Q. 

Benes 

Probably not. 

Are you aware that Mr. Boruchin was 

4 interviewed by Cigar Aficionado a number of 

5 years ago? 

6 

7 

A. 

Q. 

I saw the ad. 

Did you see the article at about the 

8 time it came out? 

9 

10 

11 it? 

12 

.13 

14 

15 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

Did you talk to Mr. Boruchin about 

Yes. 

What did you discuss? 

I don't remember. 

Do you recall that there was a 

16 portion of the inte~view in which he related how 

17 h- came to learn about Cohiba? 

18 A. I don't recall he I remember that 

19 he said that he mention~d my name, but I 

20 don't remember the interview. 

.21 Q. At any time did you suggest to 

22 Mr. Boruchin that he did not accurately relate 

23 the story? 

24 

25 

A. 

Q. 

I don't recall. 

Did anybody in the United States ever 
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1 B~nes 

2 ask you about Cohiba? 

3 A. Not to my knowledge. Not to my 

4 recollection. 

5 Q. Did anybody in the U.S. ever ask you 

6 to bring them back Cohiba cigars? 

7 A. No. I wouldn't have. I don't 

8 recall, but I wouldn't have done it anyway, only 

9 because whatever cigars I could bring would be 

10 for my personal consumption and use. 

11 Q. At any time prior to your giving 

12 strike that. 

13 At any tim~ prior to your telling 

14 Mr. Boruchin about the Cohiba, did he ask you to 

15 look for any Cuban cigar names? 

16 

17 

A. 

Q. 

18 the name? 

19 

20 

21 

22 

23 

24 

25 

about 

A.-

Q. 

it 

A. 

Q. 

A. 

Q. 

No. 

Did he ever tell you what he did with_ 

With 

With the Cohiba name after he learned 

from you. 

With the band. 

Okay. With the band. 

No. 

Did you ever learn that General Cigar. 
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2 A. One-and-a-half inches, ·two inches 

3 maybe. 

4 Q. You mentioned earlier that t~ere came 

5 a time where you were able to buy Cuban Cbhiba 

6 at a store in Cuba. 

7 A. Yes. 

8 Q. Can you repeat again the name· of the 

9 store? 

10 A. Convent~on center bu~lt, I think, in 

11 1978. I can give you the name in Spanish. ·It's 

12 Palacio de Convenciones. 

13 Q. And there was a store in the 

·14 convention center: Is th~t what you're saying? 

15 A. Yes. 

16 Q. Was that store open to Cuban 

17 citizens? 

18 A. I don't think so. 

19 Q. It was limited .to foreign visitors?· 

20 A. Yes. 

21 Q. Did you see the Cohiba cigar 

22 available anywhere else in Cuba? 

23 

24 

25 

A. 

Q. 

A. 

Yes. 

Where was that? 

I don't recall. 

. 51 



( 
. ' 

1 Benes 

2 Q. And when wa~ that? 

3 A. In stores, I mean in diplomatic 

4 stores. They call it the diplomatic stores for 

5 the dipl~mats and fo~sign people who live in 

6 Cuba. In the hotel~; dollar stores. 

7 Q. Do you recall when you first starte4 

8 to see the Cohiba available in Cuba? 

9 A. No. 

1·0 Q. Is it possible thai you me~tioned the 

:11 Cohiba name or cigar to Mr. Boruchin in a 

12 conversation prior to th~- time you gave him the.· 

13 cigar band? 

14 A. I doubt it. 

15 Q. Are you aware that. Mr. Boruchin 

16 testified that you told him about th• cigar, and 

17 then three or four months later brought him the 

18 band? 

19 A. No, I am not aware of it. 

20 Q. Do you disagree with Mr. Boruchin's 

21 recounting of the story? 

22 A. I don't recall. 

23 MR. KRINSKY: Objection to the 

24 characterization of his prior testimony. 

25 A. I don't recall. 
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2 couple of years prior. 

3 Q. When you all went to go pick up th€ 

4 political prisoners, how long were you there? 

5 A. One day, 24 hours. 

6 Q. Did anybody buy cigars? 

7 A. I don't know. I doubt it. No, it• 

8 would be ve~y difficult. 

9 the lon9est day. 

I called it in my book 

10 Q. .Does this document that you're 

11 referring to as the chronology contain anything 

12 else other than a chronological sequence of 

13 events? 

14 A. Well, dates, people, subject matter, 

15 briefly, summary. 

16 Q. Okay. 

17 

18 

19 

20 

21 

22 

MS. DORE: I think that's it. 

MR. KRINSKY: I have no questions. 

(Time noted: 11:44 a.m.) 

BERNARDO BE NE S 

23 Subscribed ·and sworn to before me 

24 this day of , 2001. -------

25 
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I, ANNETTE ARLEQUIN, a Shorthand 

Reporter and Notary Public within and for 

the State of New York, do hereby certify: 

That BERNARDO BENES, the witness 

whose deposition is hereinbefore set forth, 

was duly sworn by me and that such 

deposition is a true record of the 

testimony given by the witness. 

I further certify that I am not 

related to any of the parties to this 

action by blood or marriage, and that I am 

in no way interested in the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

set my hand this ＲＰＰＱｾＬ＠

My commission expires: 
6/30/02 

ANNETTE ARLEQUIN, CSR, RPR 
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------------------ INDEX------------------

WITNESS EXAMINATION BY PAGE 

BERNARDO BE NE S MS. DORE 5 

-------------------EXHIBITS-------------------

DEFENDANTS I PAGE 

Defendants' Exhibit 152, Business card of 6 

Bernardo Benes 

Defendants' Exhibit 153, Notice of 

Deposition and subpoena 
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Changes to the transcript of iny deposition-Cohiba case 

( 
\ 

1 of 1 

Subject: Changes to the transcript of my deposition-Cohiba case 

-Date:Mon, 11 Jun200111:17:18EDT 

From: BenesB@aol.com 

To: <mkrinsky@rbskl.com> 

Daer Michael, the following are the changes to my deposition: 

_Page 

" 
" 
" 
" 
" 
" 
" 
" 
" 
" 

17 - line 14 
21 - " 25 
22 " 2 
26 - " 13 
32 - " 8 
39 " 6 

40 - " 20 
40 " 24 
41 - " 4 

44 - " 6 
46 " 10 

few "months" instead of years 
"Government" for governor 

" " " 
"community" instead of compliant 

"Protocolo' instead of Tropico 

"no" should be eliminated 
-'band" instead of brand 
"family" should be eliminated 

"band" instead of brarid 
"article" instead of ad 
"Most" instead of more 

This is all I found. Sincerely, Dr. Bernardo Benes 

6/11/01 2:08 PM 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition 
Transcript of Oscar L. Boruchin, dated July 25, 2000 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

CASE NO. 97 Civ. 8399J(RWS) 

EMPRESA CUBANA DeL TABACO d.b.a. 
CUBATABACO, 

PLAINTIFF, 

-against-

CULBRO CORPORATION and 
GENERAL CIGAR CO., INC., 

DEFENDANT. 

) 
_, ) 

) , 

) . 

ｾ＠ ORIGINAL 
) 
) 
) . 

) 
) 

- - - - - - - - - X 

. DEPOSITION OF OSCAR L. BORUCaIN 

Taken before BARRY S. BATTERMAN, RPR, 

Registered Professional Reporter and Notary Public 

in and for the State of Florida at Large, pursuant 

to Notice of Taking Deposition filed in the above 

cause. 

. · 2650 Southwest 27th Avenue 
Second Floor Conference Room 
'Miami, Florida 
.9:40 A.M. - 1:25 P.M. 
Tuesday, July 25, 2000 

ESQUIRE DEPOSITTON SERVICES (954) 331-4400 

1. 
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1 APPEARANCES 
/ 
' 2 ON BEHALF OF THE PLAINTIFF 

3 RABINOWITZ, BOUDIN, STANDARD 
KRINSKY & LIEBERMAN, P.C. 

4 740 Broadway 
New York, New York 10003 

5 BY: DAVID B. GOLDSTEIN, ESQ. 

6 
ON BEHALF OF THE DEFENDANT AND THE WITNESS 

7 
MORGAN & FINNEGAN, LLP 

8 345 Park Avenue 
New York, New York 10154-0053 

9 BY: JANET DORE, ESQ. 

10 

11 ALSO PRESENT: DIANA BORUCHIN, E_SQ. 
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INDEX· 

WITNESS DIRECT CROSS REDIRECT RECROSS 
OSCAR L. BORUCHIN 
By Mr. Goldstein: 4 146 
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Thereupon: 

OSCAR L. BORUCHIN 

was called as a witness and, having been first duly 

sworn, was examined and testified as ·follows: 

DIRECT EXAMINATION 

BY MR. GOLDSTEIN: 

Q. Mr. Boruchin, could you please state your 

name and business address for the record? 

A. Oscar Boruchin. 1030 Kane Concourse, Bay 

Harbor, Florida, 33154. 

Q. Have you ever been deposed before? 

A. No. 

Q. Have you ever testified at. a trial before? 

A. No. 

Q. Have you ever been retained by attorneys 

to be an expert witness 

A. Yes. 

Q. -- in any kind of --
A .. Yes. 

Q. -- litigation? 

A. Not by attorneys. By the immigration 

Customs, in cigar cases·. 
I 

Q. By Customs? 

A. Customs, yes. 

Q. Regarding --
I>'· r 'Ii" ;,.-

ESQUIRE DEPOSITION SERVICES (954) 331-4400 
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Do you know what we're up to? I think 

162, but I 1 m not sure. 

MS. DORE: I don't have anything with me 

that would tell me that. 

MR. GOLDSTEIN: That's my memory from the 

last one. Mark this as 165. If it's 162, we'll 

note that 163 and 164 were not used. 

MS. DORE: Okay. 

(The document referred to was 

thereupon marked as Plaintiff's 

Exhibit 165 for identification) 

BY MR. GOLDSTEIN: 

Q. Mr. Boruchin, let me show you what was 

marked as Plaintiff's Exhibit 165. It's the notice 

of the deposition and subpoena that was served on 

Ms. Dore. Attached to that is the subpoena and some 

following documents. I'm going to ask you if you 

have seen this document before? 

A. I have seen this before. I read it. 

Q. If you turn to the Schedule A, and then to 

the third page of Schedule A, there is a series of 

requests for documents, a total of 16 requests for 

documents or things. 

A. I think that I provided every document 

that I had access to this document. 

ESQUIRE DEPOSillON SERVICES (954) 331-4400 
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Q. -- or other catalogs that may not exist? 

A. Right. 

MS. DORE: Let him finish the question. 

BY MR~ GOLDSTEIN: 

Q. I'll rephrase the question. You're 

anticipating my questions, and that's fine. But if 

I don't finish the question, it's going to be 

confusing for the reporter, and the record wil~l· be 

very unclear. So let me try to finish the question, 

even.if you know where I'm going --

A. Okay. 

Q. -- and it takes too long for me to ask the 

question. 

Other than the catalogs of Mike's Cigars, 

Mike's did no promotion for the General Cigar 

Cohiba; is that correct? 

A. No. That's correct. 

Q. That is correct, okay. 

I also have no documents from Mike's 

regarding the 1997 launch of the General Cigar 

Cohiba. And my question is, did you have such 

documents and they no longer exist? 

A. I don't have those documents, because the 

whole promotion was done directly by them. We 

didn't do anything but to provide a list of names to 
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invite to the party. 

Q. So in terms of any paperwork that was 

created as part of the launch at Mike's, that was 

all handled by General Cigar? 

A. 

Q. 

Right. 

In questions 15 and 16, the last two of 

the document requests, they ask for a sample of any 

of defendant's products under the name Cohiba and 

the shipping and packaging material for Cohiba. I 

have from General Cigar and other sources the 1997 

relaunched Cohiba. I have the boxes and I have the 

cigars. My question is to you is, do you have any 

•, samples remaining of prior General Cigar Cohiba 

cigars? 

A. 

Q. 

A. 

Q. 

A. 

No. 

Any packaging or shipping materials? 

Prior to the --

The '97 relaunch. 

No. 

(Discussion off the record.) 

BY MR. GOLDSTEIN: 

Q. If you look at document request No. 13, it 

asks for any reports, studies or analyses by Mike's, 

the defendants here, General Cigar or any other 

person concerning, essentially, purchasing patterns 
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Q. But you don't know how much it's increased 

from that time? 

A. It increased tremendously every year since 

'97. '97 maybe would have been 25% of what it is 

today. But I co~ldn't tell you for, you know, for 

sure. 

Q. But the only document that you believe you 

·have-'related to the catalogs, other than the 

catalogs, is the mailing lists that generate the 

A. Right . 

Q. -- sending of the catalogs? 

A. Right. 

Q. Who is the computer guy who prepared the 

zip files? 

A. John Adams works for me. 

Q. He's an employee or outside? 

A • . - Employee. 

Q. Let me ask you when you started working 

' ,-

for General Cigar? 

A.- 1964. 

Q. What was your first position? 

. A. . · Supermarket Sq.lesman. 

Q. Here in Miami? 

A. Yeah. 

Q. Who did you work for? 
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A. At that time, who was my immediate boss? 

_Q. Yes. 

A. Eric Casten, C-A-S-T-E-N. 

Q. As supermarket sales, what were your 

responsibilities? 

A. Selling supermarkets. 

Q. Selling the General Cigar line to 

supermarkets? 

A. Right. 

Q. Did that include both premium cigars and 

mass market cigars? 

A. Premium cigars.didn't exist then in the 

General Cigar line of product. 

Q. General Cigar did not at that time have 

hand rolled imported cigars? 

A. No. 

Q. Did your area include anything other than 

Miami? 

A. Not at that time. Miami and Fort 

Lauderdale, which is Broward County, right. 

Q. Prior to that time, had you been in the 

cigar business? 

A. No. 

Oh, I'm sorry. Not in the wholesale 

business. I own a little tobacco shop on Miami 
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Beach. 

Q. How long had you owned that? 

A. Approximately, two years. 

Q. There you were a retail seller? 

A. I was a store the size of this office; and 

I was the owner of the store. 

Q. Prior to that, were you involved in the 

cigar business? 

A. Prior of that I was in Cuba. No, I was 

not involved in the cigar business in Cuba. 

Q. Was your family involved in the cigar 

A. No. 

Q. -- business in Cuba? 

A. No. 

Q. No? 

A. No. 

Q. When did you come to the United States? 

A. 1961. 

Q. Were you a cigar smoker in Cuba? 

A. Yes. 

Q. How long were you in supermarket sales? 

A. This is a question that I can't answer 

exactly. Approximately. I don't remember. A year, 

year and a half. 

Q. Then what did you do? 
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A. I was promoted to a full supervisor; and I 

was selling cigars everywhere outside supermarkets, 

drug stores. 

Q. So now you're selling everywhere but 

supermarkets? 

A. Including supermarkets. 

Q. Including supermarkets. 

At what point in time did General Ci~ar 

begin to sell premiums? When I say premiums, I'm 

referring to hand rolled imported cigars. 

· A. It's hard to tell you. But it should have 

been between '65 and ' 7 0, ,with the brand Macanudo. 

I just cannot pinpoint the exact date. 

Q. But Macanudo was their first premium? 

A. That I had access to, yes. 

Q. When you say that you had access to --

A. That I was supposed to sell it. 

Q. How long were you in this supervisor 

position? 

A. I wasn't a supervisor yet. I was -- well, 

they call it supervisor. I was just selling drug 

stores and all that. In that position I could have 

been two, three years; and I became a district. 

supervisor. 

Q. So sometime in the late '60's you became a 
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district supervisor? 

A. Right. 

Q. In that position, what did you do? 

A. Then I had the state of Florida and 

Georgia on all sales of cigars. 

Q.. And what? 

A. All sales of cigars. All kind of cigars. 

I was supervising at that point maybe ten, 12, 15 

people. I don't recall. 

Q. How long did you remain in that position? 

A. Three or four years. 

Q. And then what was your 

A. Then I became regional manager. 

Q. What was the region? 

A. South of Richmond, Virginia, Tennessee, 

North Carolina, South Carolina,1 Alabama, 

Mississippi, Georgia, Florida, and the whole 

Caribbean, up to Venezuela and Colombia, all the 

islands, Puerto Rico. 

Q. And mainland countries, including 

Venezuela, you say? 

A. Yeah. Caracas and Margarita Island, which 

is part of Venezuela . 

Q. And also, Central America or Mexico? 

A. No Mexico. No Central America. Just the 
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1 islands. 

2 Q. Basically, all the states in the south, 

3 except you didn't have Texas or Arkansas? 

4 A. No. No Louisiana. No Texas. No 

5 Arkansas. 

6 Q. As regional manager, what was your 

7 responsibility? 

8 A. I think were only three or four regional 

9 managers to the whole country. So my responsibility 

10 was like under the sales manager, the whole area. I 
"" .. 

11 was in charge of everything. 

12 

13' 

14 

Q. 

line? 

A. 

In charge of selling the General Cigar 

Sales. And implementing problems that 

15 they were working out by the main office. 

16 

17 

18 

Q. 

A. 

Q. 

Who was your supervisor? 

At that time my supervisor was David Berg. 

Is this the David Berg who became 

19 president of General Cigar? 

20 

21 

A. 

Q. 

22 time? 

23 

24 

A. 

Q. 

A. 

Right. 

Was he president of General Cigar at that 

I'm not sure. I don't recall. 

How long were you the regional manager? 

Until I left the company in 1982. 
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Q. 

A. 

Q. 

Then, you left in 1982? 

Yeah. 

As regional sales manager, did you go into 

stores yourself? 

A. 

Q. 

Yeah. 

Was that a big part of your business, a 

big part of your work? 

A. It was of me, personally, because I always 

believe in contact with the customer. So I had a 

lot of contact with the customers. 

Q. Now, I know the cigar business has changed 

a bit since the '70s until today. 

A. Absolutely. 

Q. Were there sort of premium tobacconists in 

the '70's, the way they are today? 

A. 

Q. 

Not way there are today, but there were. 

I guess what I mean by that is, people who 

are specialized in not only selling tobacco but were 

sort of considered well known and highly regarded in 

the field? 

A. 

Q. 

Yes. 

Did you visit those tobacconists as part 

of your responsibility? 

A. Yes. 

Q. was Mike's in business at a time? 
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A. Yes. 

Q. Do you know when Mike's started? 

A. 1950. 

Q. You left in 1982. What did you do when 

you left? 

A. I work went to work for Mike as- an 

employee. 

Q. The store is called Mike's? 

A. Mike's Cigars. 

Q. Right. Mike's Cigars. And the owner is 

Mike? 

A. 

Q. 

Mersel. 

Is he still alive? 

A. He's '89 years old. Yes; he's alive. 

Q. Is he still involved with the business? 

A. He comes visits once in a while. He 

spends a couple of hours in the business, at his 

convenience. 

Q. What was your position when you came to 

Mike's? 

A. Just employee. 

Q. Did you manage the store or run the store? 

A. No. We come in and I started the 

wholesale business. 

Q. That business consisted of --
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A. 

. Q. 

Cigar? 

A. 

Q. 

A. 

sell me. 

Q. 

stores? 

A. 

Q. 

business? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Of selling to othe~ stores. 
. f .: + 

buying in bulk, say, from General 

From everybody. 

Buying in bulk from the manufacturers? 

From every manufacturer that wanted to 

Then would you redistribute to smaller 

Right. 

At that time did Mike·' s have a catalog. 

No. 

Do you know when that began? 

When I bought the company. 

When did you buy the company? 

1985. 

In 1985 did you become the sole 

proprietor? 

A. 

Q. 

A. 

Q. 

A. 

Yeah. 

You remain the sole proprietor today? 

Right. 

So in 1985 you began a catalog business? 

We became very primitive. Actually, it 

was a letter, more than anything. 
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Q. But it was a mail order business? 

A. Yeah. 

Q. You continued the wholesale business? 

A. Yeah. 

Q. You also had a retail --

A. Right. 

Q. -- business? 

Has Mike's always been one store? 

A. Right. One store. 

Q. And remains one store today? 

A. Yes. 

Q. A different store, but a store? 

A. A store. One store. 

Q. Were you responsible prior to 1985 for 

buying the cigars that Mike's would sell? 

A. No. 

Q. Were you responsible for that after 1985? 

A. After 1985, yes. 

Q. Before 1985, that was --

A. Mike's responsibility. 

-
,Q. Today, in addition to having, I guess, a 

wholesale, retail and catalog business, you also 

have your own brands? 

A. Yes. 

Q. Do you manufacture them or do you have a 
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relationship with cigar manufacturers? 

A. I have a relationship with cigar 

manufacturers. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

you have? 

A. 

One of your brands is 8-9-8? 

8-9-8 Collection. 

Who manufactures that? 

General Cigar. 

How long have you had that cigar? 

Approximately, six, seven years, I guess. 

Approximately, how many other brands do -

Five or six. 

Q. Of those, does General Cigar manufacture 

any of the others? 

A. They manufacture a cheap product called 

Chevere, C-H-E-V-E-R-E. 

Q. Where is that manufactured? 

A. It was manufactured in Jamaica. I think 

today it's manufactured in the Dominican Republic. 

Q. How long have they been doing that? 

A. Four, five years, also. 

Q. Does General Cigar manufacture any of your 

other brands? 

A. No. 

Q. Who is your largest supplier of cigars? 
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A. Today, Cigars by Santa Clara is my largest 

supplier. And number two supplier today is -- could 

be Fuente, Arturo Fuente, because I represent the 

brand that they sell besides Fuente product, which 

is the most popular in the market today. Matasa, 

which makes another brand of cigars to me, which is 

another manufacturer in the Dominican Republic. And 

Consolidated Cigar is one of my biggest suppliers. 

Q. The one for Arturo Fuente, is that Bauza? 

A. Yes. 
~-r1· 

Q. Where does General Cigar rank in supplier 

of cigars? 

A. It could be two or three. I don't have 

middle of the year numbers, but my -- the industry 

in that type of cigar has declined against 

inexpensive products today. So the inexpensive 

products that I buy are much more in quantity than 

what I buy from General Cigar. So I would say 

General Cigar today might be my third biggest 

supplier. 

Q. The largest sellers are higher priced 

premiums? 

A. Yes. 

Q. Cigars by Santa Clara, is that Lew 

Rothmcin? 
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A. Right. 

Q. Is Mike's the largest retailer in Florida 

of cigars? 

A. In Florida, yes. 

Q. Are you one of the largest individual 

'retail cigar stores in the country? 

A. Number two. 

Q. The largest is? 

A. J&R. 

Q. Are you the person who brought the Cuban 

Cohiba to the attention of General Cigar? 

A. Yes, sir. 

Q~ How did that come about? 

A. I have friend of mine that used to visit 

Cuba and used to talk to me about the brand Cohiba 
I 

that was given for diplomats and people that have 

business with the government. And I had told Edgar 

Cullman, Jr., about. 

Q. Who was the friend? 

A. Bernardo Benes. 

Q. He was a Cuban American? 

A. Yes. 

Q. How did he know about it? 

A. Supposedly, and this is -- I wasn't there, 

but supposedly --
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Q. 

A. 

This is what he ~old you? 

Yeah. He was on a retainer with the State 

Department during the Carter administration; and he 

used to visit the highest echelons of government .in 

Cuba, in home business government. And he was given 

these cigars when he visit. 

Q. Did he ever tell you who gave him the 

cigars? 

A. No. I assume that the highest echelons 

would be Fidel Castro. But I wasn't there so I 

don't know. 

Q. Did he ever tell you, "Fidel gave me these 

cigars" or --

A. It's possible that he did. This •is 22 

years ago. 

Q. Do you remember, did he give you anything? 

Did he give you the cigars? 

A. After the conversations, and maybe a 

couple of trips, I finally -- I ask him, "In your 

next trip try to save me a couple of cigars." 

And in one trip he did bring me a couple 

of cigars and I send them to Edgar Cullman, Jr. 

Q. When you sent the cigars to Edgar Cullman, 

Jr., was that when you first told him about Cohiba? 

A. No. 
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Q. 

A. 

Q. 

You told him about it before -
ｾ［ｉ＠

Right. 

and then sent him the cipars. 

Do you recall when you first told him? 

A. Could have been the end of '77. I just 

cannot tell you exactly. 

Q. The first document I have from General 

Cigars' files that refers to the Cohiba is this 

document. That was previously marked as Plaintiff's 

Exhibit 135. It has a December 12, 1977 date. I 

realize that you're not referenced in the document. 

But is that --

"A. Yes. In '77.- "This, probably, was part of 

a conversation with me. 

Q. What do you recall telling Mr. Cullman, 

Jr., about the Cohiba the first time you mentioned 

this to him? 

A. That is a brand that was not on the 

market, that was just given to visiters, diplomats. 

And that I thought it was a good idea, maybe, to 

register the brand, because has not been used and, 

actually, the Cohibq workman tobacco, which really 

at that time didn't mean anything to anybody, nobody 

knew it. 

Q. At the time you told Mr. Cullman about the 
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Cuban cigar Cohiba, you did not know that it had the 

meaning .of "tobacco"? 

A. No. 

Q. When did you learn that? 

A. Through the years, our conversation with 

different people, it came out and it has been 

publicized. And just by listening, by being.in the 

business. 

Q. That the Indians, native Indians who lived 

in the Carribean used that word Cohiba? 

A. Yes. 

Q. But when you brought itto his attention 

you were· not aware of that? 

A. No. 

Q. It was you who suggested to .him that it 

might be a good idea to register this name? 

A. Yes. 

Q. Why did you think it might be a good idea? 

A. We were -- I have been asked for Edgar to 

look for Cuban brands that were available in the 
. -

market. And we did make -- I did recommend 

different names. Cifuentes was one of them. I 

think Vinales was another one. 

Q. What was the second one? 

A. Vinales, V-I-N-A-L-E-S. 
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We managed to purchase from the rightful 

owner the brand Bolivar, which was a friend of mine 

who I recommend. So in following the recommendation 

of Cuban, I th6ught that being this brand was given 

to diplomats, it was a good idea to register, like 

the others that I recommend. 

Q. Did Mr. Cullman tell you why he was 

looking for Cuban brands available in the market? 

A. Actually, he didn't have to tell me. I 

understood that they want to expand the high grade 

business and to manufacture different brands besides 

at that time I think was Macanudo and Partagas. 

Q. Why look for Cuban brands? 

A~ Cuban brands were popular and they had 

name recognition. That wasn't the case with Cohiba, 

though.· Nobody knew Cohiba. But that was the case 

with Bolivar. · Bolivar was a well known brand.· 

Q. Bolivar was purchased from a 

Cuban-American family 

A. Yes. 

Q. -- that the United States recognized 

A. Yes. 

Q. owned the brand. 

To your knowledge, did General Cigar 

purchase the name Cohiba from anyone? 
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A. I have no idea. 

Q. Do you have any knowledge,whether the 

Cohiba name was registered in Cuba at this time? 

A. I have no idea. 

Q. Did anybody at General Cigar look, to your 

knowledge? 

A. No. 

Q. Did you have any knowledge at this time 

whether the Cohiba brand was registered in any 

European countries? 
V 

A. I have no idea that was registered. But I 

was aware that nobody knew the brand. It was not on 

the market. 

Q. After you left Cuba in 1961, have .you had 

an opportunity to go back? 

A. Yes. 

Q. When did you first go back? 

A. Two years ago. 

Q. How do you know it wasn't in the market in 

Cuba in 1977? 

A. Well, I don't know in Cuba. I know that 

through the whole world in my business you talk to 

everybody. I travel myself, and I've never seen it. 

And I've never heard anybody saying that they knew 

the Cohiba. So I assume there was no commercialized 
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at that time. 

Q. So you don't know one way or the other 

whether it was for sale in, say, diplomatic stores 

in Cuba? 

A. I don't know. 

Q. Did Mr. Benes tell you anything else about 

the cigar, other than he had received it as gifts 

·from --

A. Mr. Benes didn't even tell me to register. 

He just gave me two cigars. 

Q. When Mr. Benes mentioned it to you, was 

that the first time you ever heard the name Cohiba? 

A. Yes. 

Q. You never heard the name Cohiba associated 

with cigars before? 

A. No. 

Q. Did you tell Mr. Cullman anything about 

the cigar? 

A. No. Nothing but what I heard from 

Mr. Benes tell me; that this was given to people 

that visit with Castro. Maybe I also mention the 

fact that this is what Castro was smoking at that 

time. 

Q. How did you know it was what he was 

smoking? 
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A. Because it was told to me. 

Q. By Mr. Benes? 

A. Yes. 

Q. You were aware, then, that the Cohiba was 

known as Castro's favorite cigar or Castro's brand 

cigar? 

A. I wasn't aware. I just know what he told 

me, that he was smoking the cigar. 

Q. Whatever your knowledge was,· was from 

Mr.· Benes? 

A. Yeah. 

Q. Let me show you a document that was 

previously marked as Exhibit 136. rt•~ a 

handwritten document with the date of 12/14/77 at 

the top. The handwriting, Sold In Cuba, Brand In 

Cuba, do you have any idea whose handwriting that 

is? 

A. No. 

Q. Do you have any knowledge of someone at 

General Cigar having being aware that the cigar was 

sold in Cuba? 

A. No. 

Q. You did not tell anybody that it was sold 

in Cuba? 

A. I could have mentioned to my immediate 
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boss., ·but I'm not sure. 

Q. You could have mentioned it to your boss, 

that it was sold in Cuba? 
I 

A. No. I could have mentioned ft to my boss, 

the same store I told like Cullman. But I didn't 

mention that it was sold in Cuba. I was not aware 

of that. 

Q. Your immediate boss at that time, 

Mr. Berg? 

A. Right. And Bob Lillianfeld, which used to 
'• 

be in charge of high grade sales. But it's Robert 

Lillianfeld, I think is. the wrong initial there. 

Q. You may be-right about that. 

Looking·· at that handwriting again,·· the. 

Sold In Cuba, Brand In Cuba, even if you ca_n' t 

recognize the handwriting, do you know that it's not 

David Berg's? 

A. I couldn't tell you. 

Q. Can you tell if it's not 

Mr. Lillianfeld's? 

A. I can't tell you. 

Q. Do you know if Robert Lillianfeld is still 

1 . ? a 1.ve. 

A. Very sick, but he's still alive. 

Q. Do you have any knowledge of a trademark 
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search conducted by General Cigar of the Cohiba name 

before General Cigar applied to register it? 

A. No. 

Q. Do you recall how long after you told 

Mr. Cullman about the Cohiba that you provided him 

with the cigars? 

A. How long? Repeat the question. 

Q. Do you recall how long after you tol~ 

Mr. Cullman about the Cuban Cohiba that you provided 

him with actual Cohiba cigars? 

A. From the conversation until the actual 

Cohiba cigars, three, four months. 

MR. GOLDSTEIN: Why don't we mark this. 

(The document .referred to was 

thereupon marked as Plaintiff's 

Exhibit 166 for identification)· 

BY MR. GOLDSTEIN: 

Q. I'm showing you what's been marked as. 

Plaintiff's 166. It's two pages. The first one has 

a number that's be cut off at the bottom. For the 

-
record, it's GC 4812, and the second page is GC 

4813. And I'll ask you to take a look at that. 

Have you seen that before --

A. Sure. 

Q. -- those two documents? 

;,-
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Q. 

A. 

Sure. 

These came from you -

Yes. 

Q. -- to Mr. Cullman? 

A. Yes. 

Q. That's your handwriting? 

A. Yes. 

Q. Also,-your signatur~, Oscar, at the 

bottom? 

A. Right. 

Q. The date on top, March 19th, 1978, do you 

recall what you sent him? 

A • 

Q. 

Two cigars. 

Two cigars? 

A. Yeah. On my original note, this band was 

not there. That I recall, I just send the cigars. 

Q. You sent the note with two cigars? 

A. Right. 

Q. And you believe that somebody took the 

band --

A. The band. 

Q. -- and put it on the memo? 

A. Right. 

Q. The two cigars you sent him were banded 

with the Cohiba band? 

. ---:.:.:w:w...;.;.;,.,;,.;,,,,;«-~T;,;,.··· . . - ··.;.,:.;.;.:,,.,----- - - - ···········:-:««««-:«-:::····i·· ------
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A. Right. 

Q. Then, if you look on the second page, the 

memo is a poor copy of the first page. It's the 

exact same memo. But now there is some handwriting 

for the colors of the Cohiba band. That is your 

handwriting? 

A. No. 

Q. So somebody else wrote around the band the 

various colors of the Cohiba mark? 

A. Right. 
'V 

Q. Have you ever seen the document as 

altered? 

A. Do you mean this second document? 

Q. Either the first or the second one, with 

the Cohiba --

A. No. 

Q. -- mark on it. 

A. I don't even have a copy. 

Q. Do you know whose handwriting that is, 

"white, black, tan, black"? 

A. No. 

Q. Let me show you a full color reproduction 

from earlier in this case, with the number B 0036. 

It's a picture, photographs of various Cuban Cohiba 

boxes and the cigars and the cigar bands. If you 
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look at the bands on the cigars 1 do you recall if 

those are the bands that were on the cigars that you 

sent --

A. Very similar. But I cannot tell you for 

sure. 

Q. But that look- and that color scheme is 

~hat you recall? 

A. Yeah. 

Q. Let me ask you a couple of more questions 

about that. 

in wood. 

A. 

was. 

Q. 

A. 

Q. 

A. 

You say that the box is similar to 

Had you seen the box? 

No. -It was explained to me the way 

The wooden box 

Yeah. 

-- or the cardboard box? 

The wooden box. 

8-9-8 

it 

Q. Do you recall what you were told about the 

box? 

A. That it's just a regular box of riigars 

with the Cohiba -- I didn't even see a logo. I just 

had the band from the two cigars. 

Q. Do you recall being told anything about 

the use of an Indian head in the box? 
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A. No. 

Q. Or --

A. No. 

Q. You referred to it as famous Cohiba? 

A. The word "famous" on my illiterate English 

meant that that's between him and me, that we been 

talking about it for a couple of months and finally 

I found the two cigars. So I said to him, "Our· 

famous Cohiba." It's not that Cohiba was famous. 

At that stage of the game nobody even·knew what· 

Cohiba was. It was, like, between him and me like a 

joke, like a conversation. 

Q. What else had you talked about, other than 

the initial introduction to Mr. Cullman of the, 

cigar, which you talked about, and him asking you to 

try to find the cigars? Did you have any other 

conversations? 

A. No. 

MS. DORE: Objection. It's an assumption 

that's not supported by the record. 

MR. GOLDSTEIN: He just said over the 

couple of months. 

MS. DORE: That's not the assumption. But 

go ahead. 

BY MR. GOLDSTEIN: 
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Q. Do you recall Mr. Cullman telling you that 

General Cigar was going to apply to register the 

mark? 

A. I don't recall. 

Q. Did you participate in any ｾ｡ｹ＠ in the 

application to register the mark? 

A. No. 

Q. Do you know when they applied to register 

the mark? 

A. No. 

Q. Were you told at some point that the mark 

had been registered? 

A. I can't tell_you. I don't recall. 

Q. Were you ｡ｷｾｲ･＠ of a Forbes ｍ｡ｧ｡ｺｩｲｴｾ＠

article, in November of 1977,i' talking about the 

possibility of Cuban cigars coming in under the 

embargo on cigars being lifted? 

A. No. 

Q. Do you have any recollection, even if you 

don't recall that particular Forbes article, of an 

article in the fall of 1977 that stated Fidel's 

favorite brand, Cohiba, is named for the old Indian 

custom of smoking through one's nose? Do you have 

any recollection 

A. No. 
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Q. Is this the first time you're hearing 

about that? 

A. 

Q. 

Yes. 

You don't have any knowledge of any 

efforts between General Cigar and Beneficial Capital 

regarding who would get the name --

A. 

Q. 

No. 

of Cohiba? 

Do you know who John Howee is? Have you 

ever heard that name? 

A. 

Q. 

No. 

Do you have any knowledge of General Cigar 

selling Cohibas in 1978? 

A. I don't remember exactly the date. But I 

remember General Cigar coming with a product Cohiba, 

in a plastic container, inexpensive, that was on the 

market for maybe three, four years. But that was 

the first that I seen a Cohiba made by General 

Cigar. It could be that it was a little after 1978, 

but I don't remember exactly the date. 

Q. You don't know when the plastic container 

went on the market? 

A. 

Q. 

No, I don't remember. 

You have no knowledge of whether or not it 

came on before or after 1982? 
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A. No, I don't remember. I couldn't tell 

you. 

Q. Other than the cigar in the plastic 

container, the Cohiba cigar in the plastic 

container, do you have any knowledge of the General 

Cigar Cohiba being sold prior to being sold in the 

plastic container? ) 

A. Before the plastic container? I don't 

recall seeing any other Cohiba before the plastic 

container cigar. 

Q. Do you have any knowledge of the General 

Cigar Cohiba being shipped to stores prior to the 

plastic container? 

A. No. 

Q. Do you have any knowl~dge of General Cigar 

manufacturing the Cohiba cigar, its Cohiba cigar, 

prior to it being shipped out in the plastic 

containers? 

A. I have no knowledge. 

Q. Do you recall ever seeing a General Cigar 

Cohiba in the stores prior to the plastic container? 

A. No. 

Q. Had you visited many cigar stores between 

1978 and when you left the company in 1982? 

A. Well, I was working for General Cigar •. r 
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was aware that there was no other Cohiba before the 

plastic container. 

Q. Do you recall when you left in 1982? 

A. January 1st, 19 -- I think I resign in 

November of '81. Effective December 31st. 

Q. 1981? 

A. Right. January 1st, 1982 I started with 

Mike. 

Q. So you didn't work at General Cigar in 

1982? 

A. No. 

Q. When you left General Cigar and went to 

Mike's, did you continue to work for General Cigar 

in any capacity? 

A. No. 

Q. You were not a consultant or --

A. No. 

Q. When you got to Mike's, was Mike selling 

General Cigar's Cohiba? 

A. Mike's sold the plastic container. I am 

not sure if he received it before I came with him or 

it came in a little after I came with him. But 

definitely, it was in Mike's for sale. 

Q. Do you recall in what years it was sold at 

Mike's? 
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A. It was in the market for a few years, 
' '" 

three, four. I don't even recall exactly. 

Q. Let me show you what was previously marked 

earlier in the case as Plaintiff's Exhibit 13 and 

Plaintiff's Exhibit 28. And these are black and 

white copies of a cigar packaging. I'm going to ask 

you if you recall this as ~he pl_asti~- cylin~e.1: _ 
-· 

packaging of the Cohiba that you're referring to? 

A. Yes. 

Q. This is what Mike's sold in the 1980's? 

A. Yeah. 

Q. Did you have any knowledge or involvement 
; 

in th~ prepara.tion of t_his packaging at 

A. No. 

Q. General Cigar? 

Do you recall that the first time you saw 

it was when you were at Mike's? 

A. I can't tell you for sure. 

Q. On ~xhibit 13, the long page, there is 

some text, sort of a story of Cohiba. Were you 

aware of this information at that time? 

A. I think this was the band that was around 

the plastic container. 

Q. Right. 

A. Yeah. That's it. 
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in any way promoting its Cohiba? 

A. I have no idea, no. 

Q. Do you learn at some point that the Cuban 

Cohiba was being sold in Europe? 

Q. 

Later, in the '80s, I heard about it. 

Did you ever hear that it was being sold 

in Spain in 1982? 

A. 

Q. 

No. 

Do you recall about what year Mike's 

stopped selling the Cohiba? 

. A. I have no recollection. I think General 

Cigar pulled the product off the market at one 

point. I have no recollection of when. 

Q. What's.your recollection of when they 

pulled the product off the market? 

A. No recollection. It was pulled off the 

market, but I don't know. 

Q. Did a salesperson tell that you? 

A. Well, at one point, when y.ou try to order, 

they tell you there is no more available. Then you 

know it's off the market. 

Q. You recall that? 

A. No. I don't know exactly how I found out. 

I'm telling you one of the ways that you could· find 

out. I. just don't recall how. 
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Q . You know you stopped selling it. 

A. It wasn't an important product for us 

because the sales were not astronomical. So it's 

nothing that you put that much attention to. 

Q. But you know at some point you stopped 

selling it? 

A. Yes. 

Q. You believe that General Cigar pulled it 

off the market? 

A. Yes. 

Q. Who was the sales representative that-you 

dealt with at General Cigar? 

A. I always dealt directly the company. 

Being that I was so long with them I always dealt 

directly with Bob Lillianfeld, which was my friend 

from my time, and with Dave Berg, which is my 

ex-boss. I never had any salesman call on us. 

Q. As cigar, tobacconist retailers went, did 

you ever consider that you had a special 

relationship with General Cigar? 

.A. I had a special relationship with General 

Cigar, yes. 

Q. You would say today you still have that 

special relationship? 

A. Yeah. Not as special as it was, maybe, 
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years ago. But it's still a strong relationship, 

yes. 

Q. While you were at Mike's in the 1980's, do 

you recall seeing the General Cigar Company Cohiba 

in any other stores? 

A. 

Q. 

Possibly, yes. I'm not sure. 

The RTDA shows ehat they have annµally, 

did they have those in the '80s? 

A. 

Q. 

A. 

Q. 

I have to say yes. 

Did you go to those? 

Yes. 

Do you recall the General Cigar Cohiba 

being displayed at those_. shows in_ the 1980' s? 

A. It was part of the product line, s~ it.was 

displayed, I'm sure. I mean, I don't remember 

what -- you're talking about twenty years ago, my 

recollection is. But if it was part of the product 

line, it has to be displayed. 

Q. You just don't have a recollection --

A. No. 

Q. -- of whether it was --

A. No. 

Q. Have you ever dealt with representatives 

of the Cuban tobacco industry? 

A. No • 
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BY MR. GOLDSTEIN: 

Q. Let me show you what was previously marked 

as Plaintiff's Exhibit ＴＲｾ＠ It's full color copies 

of a Cohiba cigar box. I would ask you if that's 

the box ｴｾ｡ｴ＠ you sold the General Cigar Cohiba in 

the 1990's, prior to the 1997 relaunch? 

A. Right. 

Q. That's correct? 

A. Yeah. 

Q'. Do you have any knowledge of when this box 

was first created by General Cigar? 

A. Early '90s. But I don't recall exactly, 

no. 

Q. How did it come about that you ,began to 

resell the General Cigar Cohiba? 

A. It was offered to ｵｳｾ＠ and they told us 

that Durihill was off. I didn't ask for a while. My 

understanding -- my own understanding is that South 

Florida and New York have similar cigar markets, and 

very strong markets. Probably, the two at that 

time especially, the two strongest markets in 

America. Other markets has become big now, after' 

what I call the revolution in the cigar industry. 

But whert this started South Florida and New York 

were,the two biggest markets, and very similar, 
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because of migration. So I thought that, being that 

Dunhill had in New York, they have practically the 

whole east coast, by us having it in Florida. That 

was my assumption. 

Q. Who offered the cigar to you? 

A. It come through channels. It probably was 

Bob Lillianfeld who was in charge of high grade 

sales. 

Q. He was still in charge in 

A. Oh, yeah. 

Q. -- the '90s? 

A. Yes. 

Q. Do you recall him telling you that they 

were already selling to it to Dunhill before they 

offered it to Mike's? 

A. Yes. 

Q. And they were already sell --

A. Oh. They started at_ the same time. I 

can't tell you their schedule. But I know that that 

cigar was sold by Dunhill and us. 

Q. But you don't know if Dunhill started 

before you? 

A. No, I don't know. 

Q. Were you aware that it was an exc1usive to 

Dunhill and Mike's? 
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A. 

Q. 

Yes. 

And there was no written agreement? 

No. 

At the start, when you first began to sell 

5 theCohiba in the 1990's, was there an arrangement 

6 as to what percentage you would get and what 

7 percentage Dunhill would get? 

8 

9 

A. 

Q. 

Not at that time. 

You were aware it was being sold at the 

10 different Dunhill stores? 

11 

12 

A. 

Q. 

Yes. 

Do you recall how many cigars or how many 

55 

.-/' 13 boxes of cigars you got at the beginning, like on a 
:1 

14 monthly basis or 

15 A. At the beginning the product was not 

16 selling that great because people still didn't know 

17 the name Cohiba in the United States. It started to 

18 sell a little later. 

19 Q. Do you recall that General Cigar did not 

20 begin to resell its Cohiba until after the Cigar 

21 Aficionado magazine was launched in the fall of 

22 1992? 

23 A. I think its Cohiba was selling before 

24 Cigar Aficionado. 

, 
ｾ＠

25 Q. You have a recollection that General Cigar 
ｾＭＭ - / 

.............. ｾｾ＠ ..• 
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Q. Would you agree it could be sometime after 

the end of 1992? 

A. I couldn't agree. I don't remember. 

Q. So you don't know if you began to sell 

sometime in late '92 or later? 

A. I don't recall. -

Q. And you don't have any records of when you 

first began to sell? 

A. No. We started a computer system, which 

is, we made the printouts, sometime around that 
'V 

area. And before that all the records were 

handwritten. I don't just it. was very hard to 

keep it, so we don't have it. 

Q. Do you have any handwritten invoices prior 

to the computerization of the records? 

A. I don't have it now, no. 

MR. GOLDSTEIN: Why don't we mark this. 

(The document referred to was. 

thereupon marked as Plaintiff's 

Exhibit 167 for identification) 

MS. DORE: Which one is that? 

MR. GOLDSTEIN: This is the one that has 

handwritten 1993-'96 on the top. 

BY MR. GOLDSTEIN: 

Q. I'm showing you what has been marked -as 
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Plaintiff's 167. It's a lettered OB 00361, through 

392. These were documents produced from your files, 

or Mike's files? 

A. Yeah. 

Q. Do you know who hand wrote in 1993 to 

1996? 

A. John Adams. 

Q. John Adams? 

A. John Adams, my computer guy. 

Q. That's his handwriting? 

A. Yeah. 

Q. Would he know when the first entry was? 

A. No. John Adams came in when we introduce 

the computers from the -- and so that's -- this is 

actually a-computer record from the first computer 

software that we use. I think the dates would be on 

that tape that he sent after. Because Janet request 

the dates here; and I said it would take him a year 

to get the dates, and he will get that printout. 

Q. The dates, would that would be in that 

file? 

A. Yes. But they didn't ·show if we had some 

handwritten. This is computer records; and his 

knowledge would be from the first day we have 

computer in the company. 
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Q. When you say "those files," you're 

pointing to the zip drive? 

A. Yes. 

Q. The file that I was provided. 

Do you know how he knows that this covers 

the 1993 time period? 

A. Well, that's the time that we started with 

the computer, regular computer, which is the first 

software we used. 

Q. 

A. 

Q. 

A. 

Q. 

The first computer's from 1993? 

Yeah._ 

But he doesn't --

He was not with us prior to this. 

The 1993 date is based on the fact that 

that's when your computer records began? 

A. Right. 

Q. Not on the fact that he's aware of an 

invoice date of 1993? 

A. 

Q. 

No. 

Now, am I correct, that the first page 

shows the totals over this time period 1993 to 

1996 --

A. 

Q. 

A. 

Let me see. 

-- for each of the front marks? 

Yes . 
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Q. When I say the front page, I mean 361. 
( ｾ＠ ~i 

A. Right. 

Q. The three front marks, that,· plus pieces? 

A. "Pieces" means pieces we might have sold 

to customers .. 

Q. A loose cigar? 

A. Yeah. 

Q. It's showing the total number of boxes of 

each of those front marks for this period that's 

covered by 1993 through 1996? 

A. . Right. 

Q. So there is a total of approximately 3,000 

boxes sold during that _time period? 

A. Right. 

Q. That would be approximately 75,000 cigars? 

A. 3,000 -- right. 

Q. The rest of the document is showing, am I 

correct, each individual sale by front mark, the 

number of boxes, the price per box and the total 

price? 

A. 

Q. 

·sale? 

A. 

Q. 

Right. 

So each one of these entries represents a 

Right. 

Do you have any knowledg~ of whether these 
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A. Yeah. 

Q. Did you have any other discussions with 

General Cigar regarding obtaining the General Cigar 

Cohiba in this '92 to '96 time period, '93 to '96 

time period? 

A. I believe that I-was complaining at one 

point. You see, the cigar didn't sell that well at 

the beginning b~cause it had no name recognition in 

the United States. But when Cigar Aficionado start 

to publish propaganda, advertising for Cuba, in way 
'tr 

of ratings, always phenomenal ratings on Cohiba, the 

name became very popular. Cigars started to sell 

better,. even though people knew it was not the Cuban 

Cohiba then; and I wa~ probably asking for.more 

supply all the time. 

Q. And General Cigar was producing the cigar 

in a limited quantity 

A. Yes. 

Q. -- compared to, say, Macanudo or Partagas? 

A. Right. 

Q. Relative to those two, very small 

quantities? 

A. Right. 

Q. Over these three or so years, three or. 

four years of selling 3,000 boxes of Cohibas, do you 
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Q~ No comparison. 

I understand that Cigar Aficionado did 

some very flattering articles ort the Cuban Cohiba. 

Why would that lead an American to buy a Cohiba, if 

they know it's not that Cohiba? 

A. He gave it name recognition, which they 

didn '. t have before. So when people knew it was not 

Cuban, but General Cigar has reputation of making 

very good cigars, and if they owned the brand 

Cohiba, and they were making this cigar under that 

name, stands to reason that the consumer felt that 

it was a very good smoke. 

Q. In the 1994, '5, '6, period, did a lot of 

new smokers enter the cigar market? 

A. Yes. 

Q. When I say that, I mean the premium cigar 

market? 

A. Right. Yes. 

Q. How do you know that they understood there 

was no relationship between the Cuban and the. 

General Cigar Cohiba? 

A. Because I always consider cigar smoker 

very knowledgeable, well educated person, especially 

the ones that are smoking the high grade cigars. 

they knew what they were smoking. 

ESQUIRE DEPOSITION SERVICES (954) 331-4400 

So 

70 



1 
I 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

( .. \ 

\ ' 

13 
/ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

I 25 
\ 

I,"'" 
< ' 

Q. Including the people just entering the 
ｾ＠ -~ 

market? 

A. Yes. 

Q. Did you know whether they thought there. 

might be an association between the t'"!_? cigars? 

A. I very categorically can say that they 

didn't they knew ~here~as no association 

whatsoever. Every cigar -- besides that, at least 

in my place of business, and I think that was true 

the whole industry, they were informed that there 

were no Cuban cigars because there is an embargo, 

and no Cuban cigars were available in America at 

that time. 

Q. Did the-box that you sold say it was a. 

General Cigar cigar? 

A. They used a lot of importers. It could 

have said imported by Cifuentes & Company or 

imported by Diaz & Company or -- because if you look 

at the Partagas boxes, it also say imported by 

Cifuentes & Company. It never says "Imported by 

General Cigar." 

Q. Did your consumers know whether there was 

an association or relation between the manufacturer 

of the cigar you were selling and the manufacturer 

of the Cuban Cohiba? 
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A. The consumer knew there was no association 

whatsoever. 

Q. They knew there was no association between 

the Dom_inican company that was producing ·the cigars 

and the Cuban company? 

A. Right. 

Q. How did they know that? 

A. Because it's illegal. First of all,-tf it 

would have been an association, General Cigar could 

not sell the product in the United States. Nobody 

that does business with Cuba is allowed to sell 

product in the United States. It's part of the 

embargo law. 

Q. Did the average novice smoker know that a 

Dominican company could not produce a cigar in 

association with a relationship with a Cuban company 

in the Dominican Republic and then-import into the 

United States? 

A. They knew. And they were told by the 

retailers and they were told by Cigar Aficionado; 

-
and.everybody knew there was an embargo and it have 

nothing to do with the Cuban Cohiba. 

Q. Did anyone from General Cigar ever discuss 

with you what you should tell potential consumers 

who asked if there was a relationship between the 

""' 
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two? 

A. They don't have to discuss it with me. I 

been in this business 50 years. I know exactly what 

to tell the customer and what -- and everybody 

knows -- if you look at the rate of Cigar 

Aficionad6, it very clearly say "Cuba" when they 

rated the Cuba Cohiba. 

Q. Just,•the answer to my question is no? No 

one from General Cigar talked to you about what to 

tell consumers-if they asked whether there was any 

connection between their cigar and the Cuban? 

'A. No. 

Q. Did any of your consumers or buyers ever 

ask you if there was any relationship between the 

two Cohibas? 

A. No. ｾ＠

Q. Do you have sales staff? 

A. Yes. 

Q. People on the floor? 

A. Yes. 

Q. Do ·you have people who take mail orders 

over the phone? 

A. Yes. 

Q. Did you ever provide them with 

instructions on what to say to consumers if they 

ESQUIRE DEPOSITTON SERVICES (954) 331-4400 

73 



f"",_ 
1 

( 

\ 2· "-- . 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

( 
I 25 

\ f 

asked whether there is any connection between this 

Cohiba and the Cuban Cohiba? 

A. I gave instructions in general about Cuban 

cigars, not about Cohiba. We don't touch Cuban 

cigars. We never did and we wouldn't do until the 

embargo is lifted, is legal. And this is the 

instructions I gave my staff. But not pertaining to 

Cohiba only, but to any cigar made in Cuba. 

Q. Putting aside whether the cigars are made 

in Cuba or not, focusing on Dominican manufacture, 
"-',' 

with no indication in the box that it's made by 

Genera1 Cigar, did you give your staff any 

instructions on what they should tell people if they 

asked if there is any connection between the 

Dominican cigar and the Cubans or the Cuban Cohiba? 

A. Not specifically to Cohiba. 

Q. What instruction did you give, generally, 

as to cigars manufactured outside of Cuba with 

similar names or the same names as Cuban products, 

in which _the consumer would know they were not made 

in Cuba but might have a question as to whether 

these had anything to do with the Cubans? 

A. My instructions to my staff always was 

that Cuban cigars are illegal, that it doesn't come 

in the United States unless it's contraband or 
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counterfeit, and we don't participate in any of 

those activities. And that every cigar we sell, no 

matter the brand, is either made in Honduras or 

Dominican Republic or Jamaica, and they're wonderful 

products. 

Q. Did you tell them anything, your staff 

anything, about whether people ask, "Well, I know 

this is a Jamaican cigar. But it has the same name 

as the Cuban cigar. Does it have anything to do 

with the Cuban company, or Cuban cigar company, even 

though it's made in" --

A. 

Q. 

"Mr. Smoker, we don't sell Cuban cigars." 

Let me play devil's advocate for a moment. 

"I understand it's not a Cuban cigar. But does this 

Partagas have anything to do with the Cuban 

Partagas, even though it's not made in Cuba?" 

MS. DORE: Object to the form of the 

question. 

Go ahead. 

THE WITNESS: It have nothing to do with 

the Cuban cigar. It's a completely different 

cigar. It made in the Dominican Republic. 

BY MR. GOLDSTEIN: 

Q. 

A. 

By a completely different company? 

i don't think we ever got into that much 
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specifics. I don't think we need to. 

Q. Do you travel outside ·of Miami much? 

.l-\. Yes. 

Q. Would you say the knowledg.e in Miami as to 

the embargo is greater and more sophisticated than 

in most other places in the United States? 

A. I go to a lot of cigar shows. I pretty 

much feel that everybody knows that.Cuban cigars are 

prohibited and illegal, through the whole country. 

Q. Do you believe that the average consumer 

also knows that cigars produced in a third country. 

cannot be produced under a licensing agreement with 

a Cuban company or an association with a Cuban 

company or using Cuban tobacco? Do you know if the 

average consumer knows those things? 

MS. DORE: Object to the form of the 

question. 

You can answer, if you .can figure out what 

the question was. 

THE WITNESS: Repeat the question. 

BY MR. GOLDSTEIN: 

Q. I can break it down into many parts and we 

can take as long as you like. 

Do you know if the average consumer knows 

that you cannot import into the United States cigars 

... . .............. ··············~«- ... ----:: .................... ·-:::::· ............ :·····:· . ·:::)''''" 

ESQUIRE DEPOSITTON SERVICES (954) 331-4400 

76 



1 

2 

3 

. 4 

5 

6 

~-

8 

9. 

. 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

,22 

23 

24 

25 

made· in the Dominican RepubJ_ic, with Dominican_ 
l 

rollers, using .Dominican tobacco, under a licensing 

agreement with a Cuban company? 

A. 

Q. 

A. 

I have to say that yes, they do . 

The average cigar consumer?_ 

The average high gr'ade cigar consumer. If 

you ask a guy that smokes-Netwo~ks, ~aybe h~ doesn't 
. ·-· 

no. But the average cigar c~nsumer, he is aware 

that it's illegal, any dealing with Cuba is illegal 

according to the embargo·law • 

Q. 

A. 

Q. 

What do you base that on? 

On my knowledge. 

You would,·. similarly, believe that tpe 

average consumer knows that a Dominican company 

cannot producie a cigar in the Dominican Republic 

using Cuban tobacco? 

A. I am sure that the big majority ·of the 

consumers in the market today are aware that any 

shape, form, that the Cuban tobacco come into the 

United States is illegal. 

Q. Do you think the average consumer knows 

that a Dominican cigar, made with Dominican tobacco, 

supervised by an official or an employee of Cuban 

Tobacco Company, through an arrangement with the 

Cuban Tobacco Company, could not be shipped into the 
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United States? 

A. I would have to say that the consumer of 

high grade cigars is a very intelligent consumer, 

and he's aware that anything that has to do with 

Cuba is illegal. 

Q. 

A .• 

You base that on personal. experience? 

I base that on hundreds of conversations 

through the whole country, with different cons-umers. 

Q. Would you include all those people who 

joined the premium cigar world between '94 and '97? 

A. I could not include all those people. I 

would include the big.majority of them. 

Q. 

A. 

Who was or who is Frank Fina? 

Frank Fina is -- he used to work -- he was 

at one point the national sales manager for United 

Cigar. 

Q. 

A. 

Q. 

Do you know where he is now? 

I think, yes, I do. 

Where? Where is he? Is he still at 

General Cigar? 

, A. 

Q. 

A. 

Q. 

A. 

No. 

Do you know where he is? 

Yes. 

Where? 

Sherman Cigar Company. 
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Q. 

A. 

Q. 

Nat Sherman? 

Nat Sherman. 

Do you know how far back he goes with 

General Cigar? 

A. Forty years, 38 years. Was a long time 

employee there. 

Q. When you had left, when you were like 

regional sales manager and you left, was Frank Fina 

in sales at that time? 

A. 

Q. 

Yes. 

Do you have any idea what his position or 

authority was at that time? 

A. 

has 

I don't recall exactly dates. I think he 

he was one of the regional managers together 

with me on the northeast. I think he became 

national sales manager. I don~t remember if it was 

prior to my leaving or just before I left. 

Q. You continue to have a relationship with 

him at Mike's? 

A. 

Q. 

Yes. 

Along with Mr. Lillianfeld, he was one of 

your contacts? 

A. Yes. 

MR. GOLDSTEIN: Why don't you give this to 

Janet, and have the reporter mark your copy • 

.... ·······························································:-.~··········~=,:.;.;«~·-··· 
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were receiving? 

A. . Right. I would have been, maybe, like it 

3 says in the letter, sometimes two and three months 

4 without supply. 

5 Q. Did General Cigar pay for any advertising 

6 of the Cohiba? 

7 

8 

A. 

Q. 

9 Cohiba? 

10 

11 

A. 

Q. 

12 promotion 

\ 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

No. 

Did it pay you in any way to promote the 

No. 

Did it pay you for the catalogs that had 

No. 

-- of their products, generally? 

No. 

Yes. But not Cohiba. 

So they paid you for promotion of 

Just lately. Not at this time. 

I'm talking about this time. 

No. 

'94, '95? 

No. 

Did it pay, generally, for the promotion 

24 of their products, like one lump sum? 

25 A. No. 
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Q. were you doing any promotion or 

advertising of the Cohiba, other than listing it in 

your catalog? 

A. It's possible that in a couple of the 

catalogs I put out, I put a little si~n saying 

"Cohiba Available," with the prices. It is 

possible. I think I submi~ted some. 

Probably, Janet, I send you. 

MS. DORE: Yes. He has them all. 

BY MR. GOLDSTEIN: 

Q. Other than what's in the catalog, did you 

do any advertising or promotion.of Cohiba? 

A. No. 

Q. You' re sort· .of call-ing on your long term 

relationship with Mr. Fina to keep you better 

supplied with this product in this letter; is that· 

correct? 

A. Well, actually you pinpointing Cohiba 

because it's what we're discussing today. 

Q. I understand that. 

A. But it was other important items in this 

letter that I was referring to besides the Cohiba. 

Q. Was it all about supply?· 

A. Yeah. 

Q. And this was August '95. The boom was 
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sure that I will get more product. And this 

subsequently meeting where I sort of got a little 

satisfaction. 

MR. GOLDSTEIN: Let me mark this letter. 

(The document referred to was 

thereupon marked as Plaintiff's 

Exhibit 169 for identification) 

BY MR. GOLDSTEIN: 

Q. I'm showing you what we've marked as 

Plaintiff's 169. This is a letter from Mr. Currier 

to you, dated November 9, '95. Would you say, at 

least as to the Cohiba, was this the resolution of 

-your concerns or complaint about Cohiba? 

A. Absolutely. 

Q. So this is the agreement you entered into 

with him, or arrangement you made with him? 

A. If you noted, this is not an agreement. 

It's like a letter promising that I would get more 

supply. 

Q. I think I withdrew the word "agreement" 

because I didn't mean to say it was a .contract. But 

he was telling you that General Cigar wilf now be 

providing you with 45% of all Cohiba? 

A. Andi~ will say that 28,800 will be 

shipped on the fourth quarter. 

ESQUIRE DEPOSITION SERVICES (954) 331-4400 

86 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22· 

23 

24 

(--· 
) 

25 
' .. _.~ 

order to retain the rights to the brand name --

A. No. 

Q. -- or words to that.effect? 

A. No. 

Q. Did anybody from General Cigar tell you 

that owing to legal concerns, General Cigar had no 

plans to launch the brand nationally? 

A. No. 

Q. During this time period that you were 

selling the Cohiba, in the early, mid '90s, the ones 

in the box we talked about, did you have any 

discussions with General Cigar as to whether they 

were going to do something bigger with Cohiba? 

A. No. 

Q. Did anybody from General Cigar ever say 

anything to you, "You know, we have big plans for 

this cigar. We're going to do something with it. 

we think it's a big cigar," words to that effect? 

A. I don't have any recollection of that. 

Q. Would you say it was a fair statement, 

that the cigar was selling well on the strength of 

its name? 

A. Yes. 

Q. In the mid '90s, do you think this is an 

accurate. statement of the cigar consumer, "Our 
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consumer today is not generally motivated by a value 
ll~·.•:·· 

priced cigar, as our consumer tends to view a value 

priced cigar as an inferior product. Much of this 

has to do with the advent of the Cigar Aficionado 

Magazine and the impact that the maga~ine has had on 

the cigar'industry in a very short period of time." 

A. I don't understmid that ques~ion. It was 

too long. What was the question? 

Q~ My question was whether the statement I 

read, whether you believe that that was an accurate 

statement for the cigar industry in the mid '90s? 

A. Say that again please~ 

Q. I' 11 r:ead. it _again to you. "Our consumer 

today is not generally motivated by a value priced 

cigar, as our consumer tends to view a value priced 

cigar·as an inferior product. Much of this has to 

do with the advent of the Cigar Aficionado" Magazine 

and the impact that the magazine has _had on the 

cigar industry in a very short period of time." 

. A. I don't agree with that statement. 

Q. You do· not agree with that statement? 

A. No. 

Q. Do you disagree with th~ part -- I'm not 

saying you can only disagree with one part, but do 

you disagree·with the part that the consumer in the 
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mid '90s was not motivated by a value priced cigar"? 

A. Right. 

You felt that they were, consumers were, 

still value seeking? 

A. 

Q. 

Absolutely. 

Do you qisagree that the consumer tends to 

view a value priced cigar as an inferior product? 

A. I think -- no. I think that at one .-point 

in the life of Cigar Aficionado they fo·11ow -- they 

follow the rating blindly. They will come to the 

stoie with the magazine, and whatever had a big 

rating, that was good. And it doesn't matter the 

price. If the price has to be -- happen to be a low 

price, they will still like it. If it happen to be 

a high price, they still like it. Cigar Aficionado 

had a tremendous impact on especially the new 

smokers coming into the market. 

Q. In terms of what they selected and what 

they wanted? 

A. In type of ratings, yes. They will come 

in with a magazine to the store and will look for a 

high rating product. 

Q. So would you agree that at least in this 

time period, '94, '95, a consumer was less motivated 

by price and more motivated by what Cigar Aficionado 

Tr 
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said about it? 

A. Absolutely. 

Q. You said that's particularly true of the 

new smokers? 

A. Yes. 

Q. Do you believe that Cigar Aficionado had a 

significant impact on cigar sales, generally --

A. Definitely. Yes. 

Q. -- in terms of increasing or helping to 

support the boom? 

A. In terms of making it very sophisticated, 

acceptable, the portraying of popular actors and 

actresses and sport figures smoking cigars made it 

very attractive to people coming into the business. 

Q. In your mind, that helped to fuel the 

sale, generally, the sale of cigars? 

A. I would say Cigar Aficionado was 

responsible for the big boom. 

Q. Are you one of the people who is cri tic·a1 

of the Cigar Aficionado rating process? 

A. Today, yes. 

Q. In the mid '90s? 

A. I was completely in favor of everything 

that Cigar Aficionado did. I have my differences, 

of course. It's a free country. But I -- overall, 
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I think·tha.t they have done a tremendous job-for the 

indus try.. . '-

Q. Did at some point later you begin to have 

questions about the rating' system-? 

A. I figure that after so many years, 
. . 

everything in life ｳｨｾｵｬ､Ｍ｣ｨ｡ｮｧ･Ｌ＠ should improve. I 

think the ratings are obsolete today •. I think they 

should change the form of the ratings, is my 

personal opinion. 

. Q. But you didn't have an objection to how 

they were done 

A. No. 

Q. -- in the mid '90's? 

A. I agree 100%. They were educated people 

at that time. 

Q. Have you ever heard allegations that cigar 

ratings were closely associated with the amount of 

money advertisers were spending with Cigar 

Aficionado? 

A. I don't believe in that, no. I think the 

ratings were, and are very honest. 

Q. I was going to ask the second ques.tion, 

but let me go back. Have you ever heard people 

saying or accusing the magazine of conforming their 

ratings to the size of their advertisers? 
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able to verify through written question~ the· 

information I'm _seeking, which may be.as simple 

as verify that the earliest invoice on the files 

you produced to me for Cohiba is, whatever date 

we can figure out. 

I appreciate you providing me with the 

information. It's just, my computer savvy is 

fairly limited, as well • 

MS. DORE: It sounded good before. 

MR. GOLDSTEIN: I'm fascinated by it. I 

just don't know how it works. 

MS. DORE: I'll talk to him when I get 

ba'ck. 

BY MR. GOLDSTEIN: 

Q. When did you learri that General Cigar was 

going to relaunch its Cohiba in a big way in the 

year-1997? 

A. I think it was in August, at the RTDA 

convention, where I saw the line being shown. 

Q. Prior to that time, you had not been 

informed by General Cigar of its plans for the fall 

of '97? 

A. No. 

Q. At the RTDA, did you have any discussions 

with General Cigar about the launch, other than 
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physically seeing it? 
I' 

A. I don't think they had definite plans. I 

think they say they were going to pick up a few 

cities and have some sort of cocktail party to 

launch it, and they would have the pr~duct 

available. 

Q. That was at the-,t;!RTDA? 

A. Right. 

Q. Do you recall who you discussed that with? 

A. No. 

Q. Did you have subsequent discussions with 

Gerteral.Cigar about partic{patirig in the initial 

launch? 

A. Yes~ A little after that they inform me 

that they were going to have one of the cocktail 

parties in the city of Miami. 

Q. They wanted you to eith~r hos~ it or 

co~host it with them? 

A. They had do it with me, because I was 

selling the only Cohiba available at that time. 

They were supposed to have me supply a list of my 

best customer to be invited, which I did. And they 

had this big party at the Fountainbleau Hotel. 

Q. They did all the work? 

A.. . Yeah. 
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Q. Did they carry the expense? 

A. Yeah. 

Q. Did you become aware at some point that 

Mike's and Dunhill were the only cigar stores that 

were participating in the initial launch? 

A. I think we were told that this was -- the 

first two month we were going to be together with 

Dunhill. My recollection is, that a couple of- weeks 

later quite a few stores in the United States had 

their product already. 

· Q. So your understanding was that you were 

going to have a short term exclusive of a couple of 

months? 

A. Right. 

Q. But it was shorter than you had 

anticipated? 

A. It could have been my understanding.of 

what we were told. It could be that this is what I 

gather out of conversation. It could be that they 

didn't have these products. However, I know it 

didn't last that long. That product was available 

right after. 

Q. Did they tell you that you were being 

singled out for being part of the 'initial launch 

because you were Mike's Cigars, or because you had 
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Tobacconist --

A. Retail Tobacco Dealers Association. 

Q. Retail Tobacco Dealers Association. Based 

on what you just told me, _I assume you had no 

participation in the preparation of any of General 

Cigar's plans for the launch, such as packaging 

design or advertising or anything like that? 

A. No. 

Q~· Did you help prepare a press release or 

did General Cigar do whatever PR? 

A. It's possibl~- that we did help prepare a 

press release, that we participated in, generally, 

the press release or invitation that was sent to the 

customers, yes. 

Q. Let me show you what we marked at an 

earlier deposition as Plaintiff's Exhibit 41. It 

says on the top, "Copy for approval. 9/16/97. The 

Cohiba comes of age. Mike's Cigars; exclusive 

southeastern supplier in October." 

My first question is whether you've seen 

that draft press release before? 

A. I don't recall. It's possible. 

Q. Do you have any recollection of you 

specifically instructing staff to prepare such a 

release? 

104 
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A.It's possible that our senior 

ｶｩ｣･Ｍｰｲ･ｳｩ､ｾｮｴ＠ participated in it. 

ｑｾ＠ ,If you look on the second page it says 

media contact, Susan Brustman & Associates. 

MS. DORE: wait. Let him finish his 

question. 

'BY MR. GOLDSTEIN: 

Q. Is that an outside public ｲｾｬ｡ｦｩｯｮｾ＠

company? 

- A. Yes. We were dealing with them. At this 

point we' have stop o,:!r relationship with her. And 
.. ' 

she was contacted to help us because she contacted 

the media for us before. So actually, I out of 

the contract with her, we talked to them to help us 

to prepare this party. So she prepare-- she 

helpirtg with General to do the invitation. And she 

had the list of media she was using before, when she 

was working for us. 

Q. If you look at the first sentence of the 

press, the draft or document, it says,' "Fidel 

Castro's Favorite Cigar, the elusive and luxurious 

Cohiba will finally be available in the u.s. on 

Wednesday, October 1st, 1997, exclusively at Mike's 

Cigars in Bay Harbour, Florida, and ｄｵｮｨｩｬｬＧｾ＠ in New 

ｙｯｾｫ＠ City until November, when it will· be available 
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at leading tobacconists acro~s the nation." Do you 

know who drafted that sentence? 

A. No. 

Q. Do you know if it was someone at General 

Cigar? 

A. I could not tell you. 

Q. Do you know if it was someone from Susan 

Brustman? 

A. I can't tell you. 

Q. Do you know where someone got the idea to 

say that "Fidel Castro's favorite cigar, the elusive 

and luxurious Cohiba, will finally be available in 

the U.S."? 

A. I can't tell you. But this is not a word 

that would come out of our place. But I could not 

definitely say that it was made by General or made 

by us. I could not tell you. 

Q. Did you deal at all with General Cigar's 

public relations firm for this launch, a firm called 

Rubinstein & Associates? 

l A. If they did, they did directly with Susan 

Brustman, not with us. 

Q. You don't know if they drafted it, either? 

A. No. 

Q. Did you deal with the advertising firm of 
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General Cigar, McCafrey Ratner? 

A. No. 

Q. Outside of the Cohiba, did you ever deal 

with them? 

A. No. 

Q. So you don't know if it came from them 

either? -
A. No. 

Q. I take it, if you look on to the bottom of 

the page there, the last sentence, would you know 

where this came from,. "Initially developed in Cuba 

in 1966 for Fidel Castro's personal consumption,· the 
1 

dictator embraced the Coniba as his private br~nd, 

giving them away as diplomatic gifts"? 

A. I don ',t know. 

Q. Then the next sentence, "General Cigar 

Company began selling Cohibas in the U.S. in 1978," 

Do you.know the source for that? 

A. No. 

Q. There's two paragraphs about Mike's 

Cigars. Do you know who provided that information? 

A. Yes. Susan Brustman could have provided 

that, because she uses this in a lot of other 

releases when she work for us; like, we have a nice 

little bar and all that. So this words; these two 
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paragraphs, could ha~e been provided by her. 

Q. But you don't know about the rest of it? 

A. No. 

Second thing here, that neither us nor 

Susan had knowledge, like the contents of the cigar, 

like the wrapper and all that. We didn't reµlly 

know that until actually the party. 

Q. So you think that would have had to ~come 

from a General Cigar source? 

A. Yeah. 

Q. Speaking of that, where you pointed to the 

wrapper and such, just above that it says the cigar 

features three varieties of Cuban seed and Dominican 

filler tobacco. 

A. Right. We were not aware of how the blend 

was made or --

Q. Do you have any understanding of what is 

meant by three varieties of Cuban seed? 

A. Cuban seed is a joke of the industry, 

everybody, every manufacturer. I have -- like, I 

show you hundreds of brand cigars that always have 

with Cuban seed. So this is something that 

everybody uses in the industry. It's common. And I 

laugh about it because that mu$t be the 

great-grandchildren of the original C~ban seed. 
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It's supposed to come out of Cupa in the '50s or 

'60s. The great-great-great-grandchildren. 

So this is something that if you look at 

the contents of most of the cigars made in Honduras 

and Dominican Republic, any manufacturer will tell 

you Cuban seed, filler, planted in Dominican 
.. 

Republic or Honduras. This is very common use of 

the word. 

Q. When you say it's a joke, you mean it's 

meaningless as to the quality of the cigar? 

A. 

Q .• 

Right. 

r 
Do you know what is meant by three 

l 

varieties of Cuban? 

A. 

A. 

Q. 

A. 

Q. 

No. 

You're selling it today 

Yes. 

D~ you know what that refers to? 

No. 

If a customer asks, "What's this three 

varieties of Cuban1 seed," do you know what to tell 

them? 

A. Cuban seed tobacco, they call it Jember 

wrapper, which is, I believe, Dominican wrapper. 

Q. 

A. 

Binder or wrapper? 

Binder. Indonesian. Cameroon wrapper. 
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That's what we say. 

Q. If a customer came and said, "What- is this 

three v~rieties", what --

A. We have to say exactly that, three 

varieties of Cuban. Because we don't know 

other specification. 

is no 

Q. Okay. The top of this says, "Copy for 

approval, 9/16/97." Do you know who was the 

approving person or persons? 

A. The New York advertising agency that was 
~.,,. 

running it. We weren't running the affair. 

to 

Q. Do you know who needed to give approval 

A. No. 

Q. -- the document? 

A. No. 

MR. GOLDSTEIN: Let's mark this. 

( The document r_ef erred to was 

thereupon marked as Plaintiff's 

Exhibit 171 for identification) 

BY MR. GOLDSTEIN: 

Q. I'm showing you what we've marked as 

Plaintiff's 171. It says "Release approved for 

Mike's Cigars issuance." On the bottom it has- RA 

0017. That came from Rubinstein public relations 
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firm files. 

I'll ask you if you recall seeing this 

press release? 

A.. I recall this press release being made; 

and it probably was sent to all the list of TV 

stations and newspapers in the area. I don't recall 

that I receive a copy of it. They quote Oded 

Ben-Arie, which is my son-in-law and which is the 

vice-president of the company. They quote a lot of 

people. We didn't know Mercedes Ellington or Lena 

Horne or any of that. So this was done by them and 

sent, probably, to the media. 

Q. But it's your understanding that a press 

release for Mike's party was issued to the media? 

A. Yes. 

Q. On the last page, the About Cohiba,, the 

fourth page, after the press release --

A. Yeah. 

Q. -- did you have any involvement in the 

preparation of this? 

A. No. First time I see it. 

Q. Other than what you told me in terms of 

learning about the launch at the RTDA and subsequent.· 

conversations that we've discussed, do you recall 

any other discussions with General Cigar about the 
I 
i 
i 
I 
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discussed? 

.. . A.· No. 

break. 

MR. GOLDSTEIN: Why don't we take short 

( Thereupon., a brief rec_ess was 

taken, after which the following 

proceedings>were had:) 

. MR. GOLDSTEIN: Mark these two. 

(The documents referred to were 

thereupon marked as Plaintiff's 

Exhibits 172 & 173, respectively, 

for identification) 

BY MR. GOLDSTEIN:. 

Q. Let-me show.you what was marked.as· 

Plaintiff's Exhibit 172. 

Janet, that's the '97-'99 set. It has the 

numbers OB 315 through 360, and the handwriting 1997 

to 1999. 

THE WITNESS: John Adams. 

BY MR. GOLDSTEIN: 

Q. That's John Adams' handwriting. 

Am I correct, that the cover page again is 

the totals by box and by total price for each of the 

various front marks and different packaging sizes 

and things like that? 
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Of the new Cohiba. 

Of the new Cohiba? 

Yeah. 

A. 

Q. 

A. 

Q. The total is approximately 3,000 boxes. 

The document speaks for itself as to how many it is. 

But that would be, again, 75,000 cigars? 

A. 

Q. 

For three years, yes. 

The document runs from under the date 

line, ·if you go to the second page, there is a date; 

and the first entry is 971020, October 20th, li97? 

A. Yeah. 

Q. 

. A. 

Then, the last one is August 2nd, 1999? 

You mean on the last page? 

Q. On the last page, the last entry. 

A. Yeah. 

Q. So this covers an'almost two year period, 

from October '97 through August '99? 

A. A-huh. 

Q. In that approximate two year period you 

sold, according to this, approximately 3,000 boxes 

-
of Cohibas. Does that seem about right, in terms of 

the number sold? 

A. Yeah. 

Q. Did you consider the launch and subsequent 

sales of the Cohiba to be a success for Mike's? 
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smoke it? 

A. Yeah. 

Q. 

A. 

How would you describe it? 

I will describe this cigar as medium to 

rich in taste. I don't want to go into Cigar 

Aficionado description. 

Q. 

A. 

Q. 

cigar? 

A. 

Q. 

Coffee and chocolate? 

Apple or coffee or chocolate. 

It's a wonderful smoke. 

Would you describe it as a medium to ric}1 

Yeah. 

Then, am I correct, that the rest of the 

document, Plaintiff's 172, each one of these entries 

is an individual order? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

And on the· quantity 1, 1, 1 -

Yeah. 

-- would be one box? 

Yeah. 

If you notice on the first page, towards 

the bottom there is a minus two, the second page, 

rather, the first page of the individual listings. 

A. 

Q. 

Could be a return. 

I was going to ask ,you, would that 
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indicate a return? 

A". Yeah. 

Q. Now, the first entry is October 20th, 

1997, and this is selling the new relaunched Cohiba; 

is that correct? 

A. Yeah. 

Q. The prior document that we looked at, 

Plaintiff's 167, ends with 1996. 
,-

My question is, 

did you sell any General Cigar Cohibas, the prior 

Cohiba, between earlier in 1997 --

A. If -- it's probably that I didn't have it 

in stock. We were out-of stock. So it was no sale. 

And probably, General Cigar was trying to clean the 

market before they came with the new Cohiba. So 

they both weren't available at the same ;time. 

_Q. My question may have been a little 

inartful. But what I'm trying to figure out is, do 

you not have an~ records of sales in 1997 prior to 

October- 20th because there were none or because that 

wasn't gathered in? 

A. No. The computer don't lie. If it was a 

sale being made, it would have been registered. So 

chances are, we were out of stock. That doesn't 

mean that the product was not available. That means 

that we were out of stock. 
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Another assumption that I made is, we sell 

products a little quicker then Dunhill. And maybe 

Dunhill had inventory they could not use and.they 

run out of inventory for me. So I was complaining 

that I didn't get enough inventory to_sell and I had 

information that Dunhill had. 

Q. So is your undef"stand~ng that while you 
-· 

were all out, Dunhill had it sitting on its shelves? 

A. Right. 

Q. And General had more waiting for Dunhill, 

waiting to be shipped to them, but you were all out? 

A. Yes. But that's an assumption. 

Q. Based on the .phone calls you had made? 

A. Yeah.· 
,r 

Q. Let me show you what was marked 

Plaintiff's 173. This cover's handwritten, again, 

by Mr. Adams, I take it --

A. A-huh. 

Q. -- 1999 to 2000? 

A. Yeah. 

Q. This is OB 286 through --

A. June 27. 

Q. -- OB 314. It covers the time period from 

August 3rd, 1999, through June 2}th, 2000? 

A. Yeah. 
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Q. These are sales of Cohiba by box --

A. Right. 

Q. during this time period. 

On the front page, again, is the totals of 

the front marks; is that correct? 

A. A-huh. 

Q. What is NAT? I didn't see that before. 

A. Natural. Natural color. Like the wTapper 

is natural color. 

Q. Did they change the cigar? 

A. No. 

Q. Because it's not on --

A. This is a more sophisticated computer now. 

We have Oracle. If you notice· that the information 

is little -- ,the dates and all that is a little 

different. 

Q. It's more clear? 

A. Right. 

Q. If you go through the invoices, the 

individual pages, something I hadn't noticed before, 

-
there are sort of periodic sales of eight or ten 

boxes, particularly the Cohiba Crystal Corona tube. 

A. That's done to other stores. 

Q. What I was asking, were you reselling the 

Cohiba? 

iJ'V if'" 
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A. Yes. 

Q. That's to other stores here in the Miami 

area? 

A. No. Other stores wherever they want to. 

buy it in the United States. 

Q. Did you have one or two or three 

particular stores that were buying large quantities? 

A. I canJt pinpoint one of them out --

Q. What? 

A. No, I don't know. I have no recollection. 

No. I don't think anybody's buying that many. 

Q. I just was wondering if there was one 

store or 

A. No. 

Q. Again, -your understanding is that these 

are all the invoices for this ~ime period --

A. Yeah. 

Q. -- reflecting sales of Cohibas? 

A. A-huh. 

Q. You provided to your attorney some 

catalogs and price lists. 
( 

A. Yes. 

Q. The only one that I received that's dated 

earlier than 1999 is one catalog which has I think 

it's winter 1995. Nothing exists prior to 1999 
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other than this one copy, one catalog? 

A. Yeah. We never promoted Cohiba, as it was 

very expensive and -- we never promoted Cohiba. 

Actually, our company had growth a lot the 

last few years. If you notice, I don't have any of 

the new catalogs 

Yes. Do you have? 

Which doesn't show Cohiba. But we have 

improved the quality of the catalogs .and the 

production of them, which· is more often to do than 

before. We didn't put too many catalogs before. It 

could be that I miss one or two, but it may be that 

we didn't even have Cohiba. If you really look at 

the catalogs, I never emphasize Cohiba too much. 

Q. That's, I guess, my next question. Do you 

have catalogs? If I went to your office and you 

showed me all your catalogs, do you have ·catalogs 

from ' 9 5 , ' 9 6 , ' 9 7 , ' 9 8? 

A. Whatever you have is what I have 

available, what I provided Janet. 

Q. What I understand I have is all the 

catalogs you could find that have Cohiba in it. 

A. 

Q. 

Right. 

What I'm asking you is, do you have other 

catalogs covering the period '94 to '98 in your 
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office but you didn't produce them because they 

don't have Cohiba? 

A. It's possible. It wouldn't be that many, 

but it's a possibility. I'm not sure. 

Q. Who reviewed the catalogs before they were 

provided to Janet? 

A. I did. I did. 

Q. Do you recall reviewing older catalogs --

When I say "older," earlier than 1999 -- that just 

didn't have anything for Cohiba? 

A. I went to file where we have catalogs that 

we produced. I'm not sure that every one ·I had 

copies. Some of them, maybe I didn't keep copies. 

I feel pretty good, the ones that I provide is all 

the Cohiba that we have advertise. 

Q. I guess what I'm trying to figure out is, 

is .it your testimony that you do have other catalogs 

at your shop for other dates, but they just don't 

have anything about Cohiba? 

A. Yes. 

Q. Do you recall what the oldest catalog you 

had was? 

A. No. 

Q. The first catalog you have in yoQr files 

that refer to Cohiba is the one here that says 1995, 
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winter retail price list? 

A. ｒｾｧｨｴＮ＠

Q. 

A. 

Do you recall if you had earlier catalogs? 

Probably, I did. But I dorr't have it. It 

5 doesn't exist. 

6 Q. No. My question is, when you reviewed 

7 documents for Ms. Dore, db you recall if you found 

8 catalogs earlier than this but they just didn't make 

9 reference to Cohiba? 

10 

11 

A. 

Q. 

No. 

No, you don't know one way or the other, 

12 or this is the earliest one? 

(' 13 A. I don't recall. 
, ) 

14 Q. 1995 winter Retail Price List, does that 

15 refer to the beginning of '95, January, February, 

16 March, or does it refer to the end of 1995? 

17 

18 

19 

A. 

Q. 

A. 

, 

Can I see it? 

Christmas? 

This is winter holiday special. 'So it has 

20 to be Christmas. 

21 

22 

23 

24 

25 

Q. So it would be the end of '95? 

A. Right. 

Q. Then, this, winter holiday specials, is 

document OB 00001, through 66. What I would like 

you to do is, take a look at the document and tell 

ESQUIRE DEPosmON SERVICES (954) 331-4400 

124 

I 
I 



1 
\ 

! 

2 

;3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

( 
·, 13 
) 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

r 25 
', 

me if this· is one document? It came to me clipped 
tr, 

like that. Is.it one catalog? 

·A. Yes. 

Q. So the winter retail price list is part of 

each brand? 

A. Right. In this particular one we put some 

specials and we send a liS"t of everything w~_?arry 
..... 

at that time, yes. 

Q. I marked the page with a yellow stamp that 

has the Cohiba. 

A·~ Yeah. 

Q. What page is that, for the record? What 

is the OB number at .the bottom? 

A. 00028. 

' ' Q. There you list the three 

A. All Cohibas. 

Q. The three front marks of the Coliiba, and 

the price you were selling them for at that time? 

A. Right. 

Q. Can I have that back. 

In the cover, or near the cover, there is 

like a Dear Customers letter from you, as.president. 

Just before there, the last paragraph it says, "dur 

brands have been on the market long before Marvin 

discovered them." That refers to Marvin Shanken, of 

f' 
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Cigar Aficionado? 

A. 

Q. 

Right. 

It says, "Today, thanks to Cigar 

Aficionado, they have become the best cigars in the 

marketplace"? 

A. 

Q. 

Right. 

When you say thanks to Cigar Aficionado, 

do you mean thanks to their promotion of these

"particular cigars or these kind of cigars? 

A. Right. 

We had, on the issue that shows Fidel 

Castro on the cover, we had the highest rating on 

the -- the highest rating that a cigar that was in 

Cuba had gotten up to that point. They had a 93. 

And the Licenciados had become very popular; and 

it's still very popular today, thanks to that 

rating, essentially. So our cigars were getting 

consistently good ratings in Cigar Aficionado since 

the beginning. 

Q. 

. A. 

Q. 

A. 

Q. 

You said 

Licenciados . 

That is one of your brands? 

Yes. 

That's the brand that you told Mr. Shanken 

no one would be able to pronounce, so he told you --
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A. Yes. 

Q. And I can't. 

I'm not going to mark it as an exhibit. 

Let me show you this one. It's a Mike's 

Cigars retail price list from spring, 1999, OB 

000155 through 190. I'm going to direct your 

attention to 161, which has the price list for the 

Cohiba. 

A. Okay. 

Q. Before that I guess I should ask you to 

look at that, and identify that, the entire 

document, and identify it as your retail price list? 

A. Yes. It's my retail price list. 

Q. Describing the Cohiba, it says three 

varieties of Cuban seed. Do you see that? 

A. A-huh. This is a co~y from what 

information they told me. 

Q. Had you rece.ived any instructions from 

General Cigar as to whether or not to continue to 

make reference to the three varieties of Cuban seed? 

A. . No. 

Q. After this price list came out, did 

anybody from General Cigar ask you to no longer make 

reference to the three varieties of Cuban seed? 

A. No. 
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Q. Did you screen, pre-screen your catalogs 

with General Cigar as to General Cigar products that 

would be in your catalog? 

A. No. 

Q. Did anybody from General Cigar ever 

contact you to object to anything you had ever said 

in your catalogs about their cigars? 

A. No. 

Q. Did you ever pre-screen your catalogs with 

any of the other cigar companies? 

A. No. 

Q. Without getting into any specifics, did 

they_ ever comment or complain about anything that 

you had said about their cigars? 

A. Occasionally, they complain about this 

discounted cigars. 

Q. Discounted cigars? 

A. Yes. More than they would wish, they 

would discount. 

Q. Are there some cigars you are not 

permitted to discount? 

A. Some we are not permitted; and it's my 

option to carry it. Normally, Mike's Cigars' policy 

is, af~er we buy the cigars, they belong to us, we 

sell for any price we want to. But on certain 

ESQUIRE DEPOSmON SERVICES (954) 331-4400 

128 



--- 1 
{,__ 

/ 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
fr''. 

25 
' ' ' 

of Macanudo, I sell for 30 days, or Partagas or 

other product, and we taken advantage of that. But 

I don't recall ever seeing them in Cohiba. 

Q. What about the catalog itself, who pays 

for the production of the catalog? 

A. I do. 

Q. Since the '97 launch, have you done any 

promotion or advertising for the Cohiba, other than 

what's in the catalogs and the price lists? 

A. No. 

MR. GOLDSTEIN: I just wanted to ask you a 

few questions coming out of the magazine. The 

logistical problem I have is, that my secretary 

didn't copy the last three pages of the article. 

So I have it faxed down to me. But 

unfortunately, a couple of the lines at the 

bottom, which I don't think will effect 

anything, got chopped off. 

Mark this please. 

(The document referred to was 

thereupon marked as Plaintiff's 

Exhibit 174 for identification) 

BY MR. GOLDSTEIN: 

Q. I'm showing you what's been marked as 

Plaintiff's 174. It's a black and white copy of the 
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interview that you did with Cigar Aficionado that 

was republished, or published, in the March/April 

'97 issue of Cigar Aficionado, with The Great 

Gretzky on the cover; and includes the table of 

contents. 

Then, as I mentioned off the record, the 

last three pages are fax copies. They were faxed 

down here. And I believe the last line is cut off. 

But I don't think that will effect my questioning. 
. ' 

I will try to replace it with a better copy. I just 

want to ask you a few questions about the interview. 

A. 

Q. 

Did Mr. Shanken conduct the interview? 

Yes. 

It ran in March/April '97. But there's 

some indications that it was done in '96. Do you 

recall when the interview took place? 

A. Two or three months prior to the, 

publication. It's possible that at the end of '96, 

very possible -- yeah. 

Q. 

A. 

Like, December? 

I_tell you when this was done. November 

'96. Because I was in New York attending a Big 

Smoke. And the date before the big smoke I went to -

Marvin's office and we have the interview there. 

Q. So sometime --
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" A. I remember ｢･｣｡ｵｳ･ｾｦ＠ the date of The Big 

Smoke. 

Q. So it was November of 1996? 

A. Yeah. 

Q. We may have covered a lot of things I 

wanted to ｾｳｫ＠ you through the article. 

At this time, ｩｾ＠ late '96, would it be 

,fair to say that we were at the height or very near 

the peak of the cigar boom? 

A. Yes. 

Q. On page 83 of the magazine, Mr. Shanken 

asks you" "It would seem that maybe the biggest 

change ｦｲｯｾ＠ ｾＬｲ･ｴ｡ｩｬ･ｲｾｳ｟ｯｲ＠ a ｷｨｯｩｾｳ｡ｬ･ｲＧｳ＠ ｰｯｩｾｴ＠ of 

view would be that in the ,'80s you could get'as much 

of any brand as you wanted, and today you're 

dependent upon your relationships with the 

manufacturers. Is 'that true?" And you' say 

A. Where is that? 

Yeah. I got it. 

Q. Then you say "Yes," and say a few more 

things after you say "yes." 

At that time, in late '96, were you 

dependent upon your relationships with the 

manufacturers to get the product that you wanted? 

A. Definitely. 
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Q. Would you say that's still true today? 

A. Yeah. We have located the position in the 

industry where it benefits the manufacturer to be 

nice to us and to provide us with merchandise on 

account of the value that we do. So I feel that we 

do have preference when it comes to supply with 

every manufacturer in the United States. 

Q. Mike's Cigars, you mean --

A. Yeah. 

Q. -- when you say "we"? 

A. I say "we," it's Mike's Cigars, yeah .. 

Q. Then you say, "We were in a position in 

the market when the Cigar Aficionado revolution came 

that helped us cash in." What are you referring to 

by "the Cigar Aficionado revolution"? 

A. The Cigar Aficionado boom. 

Q. What we talked about earlier? 

A. Yeah. I call it revolution because I 

figure that that was going to stop at one point, 

which it did. So while it was a revolution, on 

account of we couldn't manage supply, -we were 

getting every merchandise that manufacturers wanted 

to ship. We could not order. We just waiting to 

get supplied, no matter what they send us. And 

that's why we were what we were giving the 
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consumers, in many occasions, a lot of what I call 

dung, garbage cigars, cigars that were made by new 

' people that we were just handling because we need 

the product. 

I call that big revolution in the 

industry. Because so many years and with a slow 

pace, even a slow pace that was even declining in 

the '80s. To me this is revolution. 

Q. Here you call it the Cigar Aficionado 

revolution because you're --

A. Because I say that they created this. 

They were the one that created the boom. 

Q. Then, on the bottom of page 83, talking 

about this time period, late '96, "a Cuban cigar is 

the best cigar on the world. I don't care who gets 

mad. But I don't sell them, and I fight anyone who 

does because today Cuban cigars are my_biggest 

competitor." 

As to the first phrase, "a Cuban cigar is 

the best cigar in the world," was that an accurate 

statement when you made it then? 

A. It's an accurate statement today. It has 

nothing to do with politics. It has nothing to do 

with construction. Cuba has on the western provence 

an area where they're the combination of ~umidity, 
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sun, rain. It just creates, just in a specific 

area, the best tobacco there is in the world. It's 

been there always. It's other parts of Ctiba that 

doesn't produce that great cigar. Just in that 

area. 

Now, my opinion of the construction is 

lousy, on account of the manufacturer, the cigar 

roller, have no incentive. He will not have nothing 

to eat whether he makes a good cigar or bad cigar. 

But he cannot change the leaf. So you get a 
"l,,r 

tremendous amount of enjoyment on 25% of a cigar 

on -- out of a hundred cigars, 25 are good and the 

other ones might not be good. But it's not tobacco. 

It's the construction. 

And this is part of the system. It will 

always be that way, so long as the system in Cuba is 

the way it is today. 

Q. You would agree with your statement that a 

Cuban cigar is the best cigar in the world? 

A. I agree with that, yes. 

On the next page you say, at the top you 

say, "Still, I am not that crazy to say or that. 

ignorant to say that it is ~ot the best cigar in the 

world." 

A. That's right. I agree with that. 
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Q. It's your view you would either be crazy 

or ignorant to say that the Cuban cigar is not best 

'3 cigar in the world? 

4 A. Absolutely. It have nothing to do with 

5 JPolitics. It's geography. 

6 Q. If you turn to page 87, there is a serious 

7 picture of you at the top. At the very bottom of 

8 the first column, the Cigar Aficionado, 'Mr. Shanken 

9 asks you, "You mentioned the' problem with, 

10 counterfeit Cubans. Is that a new, (phenomenon? ", And 

11 you say, "That never happened five years ago." 

12 A. This is happening since the Cuban cigars 

13 have become very popular, together with the cigar 

14 industry, right. 

15 

16 

. Q. 

A. 

What are you referring to there? 

Five years prior to that Cuban cigars were 

17 not that known in the united States. They 

18 started -- people started to bring them after the 

19 big revolution, and Shanken started to really 

20 advertise for free Cuban cigars in the United States 

21 

22 

23 

and give them great rates. So the new people coming 

in, especially rich people, would not want anything 

but Cuban cigars and bring them by contraband. And 

24 at the same time, they were buying counterfeit 

/"" 
! 25 9igars but they didn't know they were illegitimate. 
; 

ESQUIRE DEPosmON SERVICES (954) 331-4400 
'; 
10" 

141 

I , 
l 



1 
,-• 

( 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
' / 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

) 
25 

Q. Because they were not particularly 

sophisticated? 

A. Right. 

Q. A little further down that second column, 

after you said "some come from Cuba," but some are 

not even Ctibaris. Cigar Aficionado, "And the 

consumer doesn't know?" You answer, "Don't forget 

that most of the young smokers have never been 

exposed ~o any Cuban cigars. They buy a box of 

Cohibas and they smoke a product that is not that 

great, but they don't really identify it that well. 

Like maybe you and I could identify it as a fake." 

Then, the next answer you say, "but they 

like to go around with the band on. What they are 

trying to do is impress people with the fact that 

they're smoking a Cohiba. Taste means very little. 

It's just showing off to their friends on Saturday 

night that they're smoking a Cohiba. They choose by 

the band." 

A. Right. 

Q. Why would they be showing off the Cohiba? 

A. Because at that point Mr. Shanken has made 

a Cohiba, Cuban Cohiba, a very popular cigar in the 

United States. 

Q. You chose the Cohiba as your example, over 
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many others? 

A. Because at that time was the most popular 

Cuban brand. 

Q. Would you agree at that time, late '96, it 

was the most popular Cuban brand in the United 

States? 

A. Yes, I agree wi~h that. Not in the United 

States. 

Q. What's that? 

A. Not in the United States. It was known in 

-

the United States. It could not be the most popular 
'--

in the United States because it-was not availabl~. 

Q. 

A. 

Q. 

brand 

known 

A. 

of 

and 

It couldn't b_e . sold legally here? 

Right. 

But when you say it was the most popular 

the Cubans, it was the one that was most 

most coveted by the Americans? 

It was, thanks to Cigar Aficionado. 

Q. Then, in the last answer you give on that 

page, "Every other Cuban cigar sold in Miami today 

is counterfeit. Especially the Cohiba and 

Montecristo labels." 

A. Those are the ones you see the most. 

That, again, referred to the desire for the Cuban 

Cohiba, as well as the Cuban Montecristo. 
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I think this is a problem that General 

Cigar and Consolidated Cigar had a tremendous fight 

on their hands, and they had to do tremendous job to 

eliminate not only the counterfeit, but the 

contraband of the Cuban cigars qoming in the United 

States is illegal. 

Q. That's·· because there was a great demand 

"' 
among the American public for the Cohiba? 

A. And the Montecristo. 

Q. And you attribute much of that to Cigar 

Aficionado? 

A. I attribute 100% to Cigar Aficionado. 

Nobody was opposed to that until they start to 

promote it and rate it. It's a different subject. 

Q. On the second to last page, the number is 

cut off. That's where you tell the story of how you 

gave the name Cohiba to General Cigar. That, 

basically, recounts what we talked about earlier. I 

would just ask you to briefly review tha~ paragraph. 

We've already done the testimony, but my 

question is, is that statement that you give ·h~re an 

accurate summary of how you recall the events? 

A. Yeah. 

MS. DORE: Can I see the paragraph? 

MR. GOLDSTEIN: Let me take a minute. I 
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may be finished. 

I have no more questions for you. 

MS. DORE: Just give me a few minutes, 

please.· 

MR. GOLDSTEIN: Sure. 

(Discussion off the record.) 

CROSS EXAMINATION 

BY MS. DORE: 

· Q. About how long after Cigar Aficionado 

first came out do you think the boom began? 

A. I think, about the second or third issue. 

About six months.· 
. "· 

Q. You made reference in your testimony 

earlier to·a Dunhill stamp? 

A. Yeah. 

Q. Can you tell us what .you were referring 

to? 

A. Some of the boxes of the three sizes that 

came in the interim were stamped Imported or 

Distributed By Dunhill; and it was stamped under the 

box. And ours were stamped Imported By. I don't 

remember was M. Diaz or Cifuentes or -- not by us 

but by a different company, whichever uses to import 

a lot-of their cigars. 

Q. When you say "interim," are you referring 
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I, do hereby certify 

that I have read the foregoing deposition and that 

the same is a true and accurate transcript of my 

testimony, except for the attached amendments, if 

any. 

The signature above of 

was subscribed and sworn to before me this __ day 

of ____ , 2000. 

Notary Public 

My commission expires 
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I 1,, ... 

The State of Florida ) 

County of Dade ) 

I, the undersigned authority, certify that 

Oscar L. Boruchin persona?ly appeared before me and 

was duly sworn. 

WITNESS my hand and official seal this 6th 

day of August, 2000. 

BARRY S. BATTERMAN, RPR 
Notary Public - State of Florida 
My Commission No. CC 9340-06 
Expires: July 13, 2004 
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CERTIFICATE 

The State of Florida ) 
County of Dade ) 

f. 

I, Barry s. Batterman, Registered 

Professional Reporter, do hereby certify that I was 

authorized to and did report said deposition in 

stenotype; and that the foregoing pages, numbered 
., 

from 1 to 146, inclusive, are a true and correet· 

transcription of my shorthand notes of said 

deposition. 

I further certify that I am not an 

attorney or counsel of any of the parties, nor am I 

a relative or employee of any attorney or counsel or 

party connected with the action, nor am I 

financially interested in the action. 

The foregoing certification of this 

transcript does not apply to any reproducti,on of the 

same by any means unless under the direct control 

and/or direction of the certifying reporter. 

Dated this 6th day of August, 2000. 

Barry s. Batterman, RPR 
Notary Public - State of Florida 
My Commission No. CC 934006 
Expires: July 13, 2004 
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August 7~ 2000 

Oscar L. Boruchin 
c/o Janet Dore, Esq. 
Morgan & Finnegan, LLP 
345 Park Avenue 
New York, New York 10154-0053 

RE: EMPRESA v. CULBRO 

Please take notice that on the 25th day of 
July, 2000, you gave your deposition in 
the above referred to matter. At that time 
you did not waive your signature. 

Please come to our office between the hours of 
9:00 a.m and 4:00 p.m. to read and sign the 
deposition. Notice that this address may be 
different than the one where you gave your 
deposition. 

If you do not ~pp_e_ar_t_o_r_ead~nd_s_.:i,._gn___y_~ur 
deposition iC~hirty days, the orig~· 
will be forwarded-to-t-he""-att-o·rrrey-wno requested 
your appearance for the deposition, for filing 
with the Clerk of the Court. If you wish to 
waive your signature, sign your name in the blank 
·at the bottom of this page and return it to us. 

Ve~y truly yours, 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition 
Transcript of David Burgh, dated November 1, 2000 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 



1 

IN THE UNITED STATES DISTRICT· COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

Civil Action Number: 97 Civ. 8399 (RWS) 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 
ORIGINAL 

Plaintiff, 

vs. 

CULBRO CORPORATION and GENERAL CIGAR CO., 

INC., 

Defendants. 

DEPOSITION OF DAVID W. BURGH 

November 1, 2000 

Job No 114928 

. 

ｾ＠

ESQUIRE™ 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 
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For the Plaintiff: 

RABINOWITZ, BOUDIN, STANDARD, 

KRINSKY & LIEBERMAN, P.C. 

740 Broadway at Astor Place 

New York, New York 10003-9518 

BY: DAVID B. GOLDSTE.IN, ESQ .. 

For the Defendants: 

MORGAN & FINNEGAN, LLP 

345 Park Avenue 

New York, New York 10154-0053 

BY: DICKERSON M. DOWNING, 

ESQ. 
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1 ... The following is the 

2 Deposition of DAVID W. BURGH of 31.Foxcroft 

3 R~n, Avon, Connecticut 06001, taken iri the 

4 above-entitled cause, pending in the United 

5 States District Court, for the Southern 

6 District of New •York, pursuant to Subpoena 

7 and the Feder~l Rules of Civ~l Proc~dure, 

8 before Sharon L. M~~se, R.M.R., C.R.R., 

9 L.~.R.J a Certitied Court Reporter and Notary 

10 Public duly commissioned and qualifi~d, at 

11 the offices of General Cigar Company, Inc.~ 

12 100 Northfield Drive, Windsor, Connecticut, 

13 on Nov~mber 1, 2000, at 9~58 o'clock a.m., a~ 

lA which time counsel. appeared as hereinbefore 

15 set forth ... 

16 

17 STIPULATIONS 

18 All objections, except as to 

19 form, a~e reserved for the trial. 

20 Formalities as to proof of the 

21 authority of the Notary Public and 

22 sufficiency of notice are waived. 

23 The deposition may be signed 

24 before any N~tary Public. 

25 

3 



4 

1 D A V I D w. BURG 'H, 

2 called as a witness, being first duly 

3 sworn by Sharon L. Masse, R.M.R., 

4 C.R.R., L.S.R., a NQtary Public duly 

5 commissioned and qualified, was examined 

6 and testified ~n his _oath as follows: 

7 EXAMINATION 

8 ·· BY MR. GOLDS TE IN: 

9 Q. Mr. Burgh, would you please state 

10 your full name and address for the record. 

11 A. David W. Burgh, B-u-r-g-h; 31 

12 Foxcroft Run, Avon, Connecticut 06001. 

13 Q. Have you ever been deposed before? 

14 A. Yes. 

15 Q. In business matters? 

16 A. Yes. 

17 Q. Related to your work for General 

18 Cigar? 

19 A. Yes. 

20 Q. And approximately h~w many times 

21 have you been deposed? 

22 A. Orice. 

23 Q. And do you recall what that matter 

24 was? 

25 A. It had to do with the Davidbff 



1 A. Yes. 

2 Q. And do you know Mr. Downing from 

3 your work at General Cigar? 

4 A. No. 

5 Q. This 1. s the first time you'. ve met 

6 him? -

7 A. Yes. 

8 Q. And you're here today pursuant to a· 

9 subp_oena? 

10 A. Yes. 

11 Q. I'm going to show. you what we 

12 previously marked as -- we're going to have 

13 to do this Plai~tiff's Exhibit 203. 

14 (Plaintiff's Exhibit 203: 

15 Marked for identification.) 

16 BY MR. GOLDSTEIN: 

17 Q. Showing you what's been marked as 

18 Plaintiff's Exhibit 203, which is a Notice of 

19 Depositi~n and ori the third page is a 

20 subpoena, did you receive that subpoena? 

21 A. No. 

22 Q. You don't recall seeing that? 

23 Attached io the subpoena is a request for 

24 documents, ahd there's a request that you 

25 provide all documents or things in your 

7 



1 possession concerning either flaintiff 

·2 Cubatabaco or Defendants General Cigar, 

ｾ＠ ~ohiba Cigars: Th~t•s on this. 

4 MR. DOWNING: The witne~s has· 

5 pointed out, the subpoena you showed him is 

6 for Austin McNam~ra. 

7 

8 

9 

MR. GOLDSTEIN: 

probably never saw it. Okay. 

MR. DOWNING: 

Well, then he 

The witness .did 

10 re~eive a subpoena. 

11 

12 apologize. 

MR. GOLDSTEIN: Okay, I 

Apparently whoever made these 

13 copies gave me the wrong one, and I apologize 

14 for that. 

15 BY MR, GOLDSTEIN: 

16 

17 

18 

Q. 

A. 

Q. 

You _do recall receiving a subpoena? 

Yes. 

All right. And do you recall being 

19 asked if you had -- in the subpoena -- if you 

20 had any documents regarding --

21 

22 

A. 

Q. 

Yes. 

· __ Cohiba Cigars, either the Cubans 

23 or· General Cigar? 

24 

25 

A. 

Q. 

Yes. 

And did you have any such documents 

8 



1 register the trademark of Cohiba in '77 or 

2 I 78? 

3 

4 

A. 

Q. 

No. 

Did you review· any documents from 

5 the· li82 time period? 

6 A. I don't know the dates of what I 

7 reviewed. 

8 Q. Did you review any documents 

9 concerning work done by Mccaffery & ·Ratner 

10 related to Cohiba? 

11 

12 

A . . No. 

Q. Did yo.u review any documents 

13 ielated to graphic design work foi Cohiba? 

14 

15· 

A. 

Q. 

No. 

Did you review any docu~errts 

16 related to trademark applications foi Cohiba? 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

24 this year. 

2 5 · Q. 

I don't remember one. 

Are you cur~ently employed? 

No. 

~re you retired? 

Yes. 

When did you retire? 

I officially retired on May 31st of 

And when did ~ou last work at 

13 



1·· General Cigar? 

2 A. I became inactive in September of 

3 1994, and then I co~sulted with General Ciga~ 

4 pn various things during that interim period. 

5 Q. 

6 A. 

7 years. 

8 Q. 

Meaning from '94 to May 2000? 

Much less in the last coupl~ of 

Did you have any other employment 

9 ~fter Sept~mber of '94? 

10 A. No. 

11 Q. So the only -- the only work you've 

12 done ~ince September of '94 was consulting 

13 for General Cigar? 

14 A. Yes. 

15 Q. From September '94 to May 2000, did 

16 you do any work for General Cigar related to 

17 ·cohiba? 

18 A. I attended the launch party. 

19 Q. The September I 97 launch party? 

20 A. Whenever it was. 

21 Q. Is that the only 

22 A. Yes. 

23 Q. - - connection you've had with 

24. Cohiba --

25 A. Yes. 

14 



1 Q. since you left in September '94? 

2 A. Yes. 

3 Q. When did you start to work at 

4 General Cigar? 

5 

6 

A. 

Q. 

7 that time? 

8 

9 

A. 

Q. 

October 1st, 1956. 

And had you' been employed prior to · · 

No, .I was in the Marine Co~ps. 

And you worked continu6usly for 

10 General Cigar from 1956 to 1994? 

11 

12. 

A. 

Q. 

Correct. 

What was your position when _you 

13 started with General Cigar? 

14 A. I was a sales supervisor in 

15. Pittsburgh. 

16 Q_. Were you ever in Cuba prior to the 

17 revolution, prior to 1959? 

18 

19 

A. 

Q. 

20 any time? 

21 

22 

A. 

Q. 

No. 

And have you .ever been to Cuba at 

No. 

And how long were you a sales 

23 supervisor in Pittsburgh? 

24 

25 

A. 

Q. 

About three and a half years. 

And what was your next posihion? 

15 



16 

1 A. I was sales supervisor in 

2 Cincinnati. 

3 Q . And was · t }:I. at. basic-a 11 y a par a 11 e 1 

4 position? 

5 A. Not really. It was sort of a 

6 promotion. 

7 Q. And then how long were you in that 

8 position?. 

9 A.. Till January of '63. 

10 Q. And then what w•s your position? 

11 A. I was district supervisor, 

12 Philadelphia. 

, 
I 
I 13 Q. And how long were you in that 

ｾ＠ - -~-

14 position? 

15 A. Four years. 

16 Q. And was. that again?· Sales? 

17' A. . Yes. 

18 Q. And then approximately 1967 your 

19 next position was? 

20 A. Branch development manager. 

21· Q. And where were you located? 

22 A. In New Pr9vidence, New Jersey. 

23 Q. And was that also a sales position? 

\ 24 A. Oh, yes . 
......... " 

25 .Q. And then 



1 

2 

A. 

Q. 

Well, it was sales administration. 

Saies administration. And· how long 

3 were you in that position? 

4 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

A .. 

·9 manager. 

10 Q . 

. 11 position? 

12 

13 

14 

15 

16 

17 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Five years. 

Approximately fiv~ years? 

I'm not really sure. I think five. 

And your next position? 

I was assistant national sales 

And how long were you. in that 

I really can't remember. 

Do· you - -

Probably four years. I don't know, 

Okay. And your next position? 

I'.was national sales manager. 

And how long were you in that 

18 p6sition or till what year? 

19 

20 

21 

A. 

(Pause.) 

I've got to say 

(Pause.) 

22 BY MR. GOLDSTEIN: 

23 Q. Well, let me just ask this, then. 

24 Do you recall what your next-position was 

25 after that? 
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1 A. Well, I was vice president, made 

2 vice president when I was made sal~s manager. 

3 Then I was made senior vice ·president of 

4 sales. 

5 Q. This was all, though, in the --

6 some time in the 1970s? 

A. Yes . 7 

8 Q. . And then as national sales manager, 

9 vice pr~sident and national sales manager. and 

10 senior vice president, you were in charge of 

11 nationwide sales 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

16 positi_ons? 

17 

·18 

A. 

Q. 

Correct. 

of all G~neral Cigai cigars?. 

Yes. 

And where were you located in those 

New York. 

Did you have another position after 

19 senior vice president ;f sales?. 

20 A. Yes. I became ~xecutive vice 

21 president of the company. 

22 Q. And were you in charge of national 

23 sales still? 

24 

25 

A. 

Q. 

N9, there was a sales manager then. 

And who was that? 

18 
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1 

2 

A. 

Q. 

Frank Fina.· 

And do you recall.what year you 

3 became exe6utive vice president of the 

4 company? 

5 

6 

A. I would say 1980. Not sure. 

So you probably would have been 

7 senior vice president or vice president in 

8· 19.7 7, '78 and '79? 

9 A .. Well, 1977, I had a stroke. 

10 Q. And were you on a leave? 

11 A. Ye_s. 

12 Q. For about how long? 

13 A. From probably September till 

14 February, and.then I came back partially. 

15 Q. And at that tim~ you were either 

16 vice president or senior vice president? 

A. Senior vice president. 17 

18 Q. And at some point after executive. 

19 vice president, you had another position? 

20 A. President. 

21 Q. You became president.' President of 

22 General Cigar - -

23 A. Of General Cigar. 

·24 Q. Is that General Cigar Company or 

25 General Ci~ar, Inc., or do you recall 

19 



1 what 

2 A. It was General Cigar Company at 

3 that point. 

4 Q. 

5 president? 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

10 president? 

11 

12 

A. 

Q. 

13 position· 

14 

15 

A. 

Q. 

And do you recall when you became 

Nineteen eighty-three. 

And do you recall when in 1983? 

I believe it was the end of .Augtist. 

And how long did you r•main 

Till 1994. 

So you remained in the 

Till the beginning of 1994. 

So you remained in the position of 

16 General Cigar president from approximately 

1 7 Aug u s t 1 9 8 3 to e a r 1 y 1 9 9 4 ? ((;r" A rJ v A-1'4 ) 

18 

19, 

A. 

Q. 

20 president? 

Correct. 

And Mr. McNamara succeeded you as 

21 .A. Yes. 

22 Q. While you were presid~nt of the 

23 company, did you report to someone diredtly?? 

24 A. Edgar Cullman, Jr. 

2 5 ... And as executive vice president, 

20 



1 who did you report to? 

A. Edgar Cullman, Jr. 

Q. And ~hile you were the ·senior vice 

4 president or the vice president of sales? 

5 A. I reported, I think, .two ways,.one 

6 to Joe Whitwell and then to Edgar Cullman, 

7 .Jr. 

8 Q. W~re you a cigar smoker while you 

9 were at General Cigar? 

10 A. I smoked cigars occasionally, 

11 generally tested them when they were new. 

12 

13 

Q. 

A. 

14 meetings. 

15 Q. 

16 blend? 

17 

18 

A. 

Q. 

Tested when they were new? 

Or at required times at dinners or 

Did you participate in cigar test 

Occasionally. 

Would you consider yourself an 

19 afficionado of cigars? 

20 

21 

A. 

Q. 

No. 

Do you recall when you first heard 

22 of Cohiba Cigar? 

23 

24 

A. 

,Q. 

I really can't. 

Do you recall if it was after 

25 General Cigar had applied for the trademark 

21 



1 Q. And in what context did you hear 

2 · that story? 

3 A. What context? 

4 Q. Did you read about it, was it just 

5 known at the company, did somebody at ·some 

6 point tell you the story? 

7 A. I would say it was known at the 

8 company. 

9 Q. Did Mr. B6ruchin tell the story tb 

to you? 

11 A. No. 

12 Q.· Have you ever heard th.at ~he-cigar 

13 came to the attention of General Cigar in a 

14 different way? 

15 

16 

A. 

Q. 

No. 

To your knowledge, then, Ge·neral 

17 Ciga~ ca~e to the name Cohiba through 

18 Mr. Boruchin bringing that to their 

19 attention? 

20 

21 

A. 

22 Boruchin. 

Yes. 

MR. DOWNING: I believe it's 

MR. GOLDSTEIN: BorU:chin, I'm 23 

24 sorry. I took his deposition. I should know 

25 it. 

25 
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1 words "grain label." 

2 Do you recall General Cigar's 

., 

3 cigars be~_ng shipped in boxes like that? 

4 A. I can't tell what it is. 

5 Q. Do you recall them being shipped in 

6 sort 0£ standard cardboard boxes without 

7 specifically -- without• specific design foi 

8 that particular mark? 

9 _A.· _Yes. 

10 Q. And do, yo~ recall if the Gohiba· 

11 cigars were e~er shipped in boxes like that?? 

12 A. No, I don't. 

13 Q. Do y6u have any knowledge of 

. . 

14 ship~e~ts of Cohiba cigars in grain label 

15 boxes in the period 1978 to 1981? 

16 A. No, I don't. 

'17 Q. Do you have any knowledge of a 

18 practice of General Cigar of periodic 

19 shipments of small quantities of cigars, say 

20 one or two boxes of fifties, to particular 

21 st9res as part of a process of protecting· 

22 trademarks? 

23 MR. DOWNING: Object to the 

24 use of the term small. Otherwise, you can 

25 answer. 
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1 A.· ·'Yes., I do. 

2 BY MR. GOLDSTEIN: 

3 Q. And what do you what is your 

4 knowledge about that? 

5 A. We had a policy and we had a person 

6 in ｣ｨｾｲｧ･＠ of it, and his responsibility was 

7 to regularly -- whatever regularly meant --

8 send tnese cigars, sell them , .. 'and we were 

9 paid for them, and the purpose ｷｾｾ＠ to make 

10 sure they remained in sale, 1n the trade. 

11 Q. And do you know -- do you know what 

12 regularly meant when. you say regularly, 

'13 whatever that meant? 

14 ·A. No, it could have been -- no,' I 

15 dori't know. 

16 

17 

18 

19 

20, 

. Q. 

A. 

Q. 

.A. 

Q . 

Okay . 

That was his ｲ･ｳｰｯｮｾｩ｢ｩｬｩｴｹＬ＠

Okay. Was that Mr. Sparkes? 

Yes. 

And he would have more specific 

. 21 ｾｮｦｯｲｭ｡ｴｩｯｮ＠ on that than you? 

A. Yes, he would. 

. '. 

22 

23 Q. Do you know if that was done with. 

24 the Cohiba c1gar, General ｃｩｧｾｲＧｳ＠ Cohiba' 

25 cigar? 
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1 A. I believe it was, -but I'm not 

-·, 
2 positive to whom.~ 

3 Q. And what is the basis for your 

4 belief? 

5 A. It was a method with wl:iich we would 

6 maintain, that product into the trade a_nd 

7 sales, and it would .be like a ··number of other 

8 products that would be dealt with in the .same 

9 manner. 

10 Q. So you don't have any specific 

11 knowledge as to Cohiba, you just assume that 

12 it would have been treated like other. 

13 products? 

14 MR. DOWNING: _Object to the 

15 ·form. You can answer. 

16 THE WITNESS: I'm sorry? 

17 MR. DOWNING: I objected to 

18 the form of the quest~on. 

19·. MR . .GOLDSTEIN: You can still 

20 answer. 

21 MR. DOWNING: You can answer.·. 

22 BY MR. GOLDSTEIN: 

23 Q. The question was -- or rephras~d 

24 you don't have any specific knowledge that 

25 this was done with Cohiba; 1.s that correct? 
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1 A. Yes, I do. 

2 Q. Okay. Is your knowledge anything 

3 other than an ·assumption that Cohiba w·as 

4 treated like other product~? 

5 A . No,. n.o. It was -- it was done. 

. 6 actually saw it on invoices. 

7 Q. What's that? 

8 A. I actually saw it .on invoices. 

9 Q. In what time period? 

10 A. This is my best guess. I don't 

I 

11 know, probably late eighties, early nineties .. 

12 Q. Late eighties, early nineties? You 

13 don't have any knowledge fr'om the period 197.8 

14 to i°982 of such regular shipments for 

15. trademark purposes? 

16 A. Co.uld have been. I don't know 

1 7 that··. 

18 Q. You, yourself, don't know that? 

19 A. Right. 

20 Q. Was this policy or practice ever 

21 explained to you, why it was being done, o~ 

22 did you just know it was being done? 

23 A. I had known for quite a while that 

24 it was being <lone. 

25 Q. Did anibody e~plain to you how it 
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1 BY MR. GOLDSTEIN: 

2 Q. Do you have any knowledge of 

3 General Cigar at any time destroying, 

4 purging, throwi_ng away its sales records? 

5 A. I don't remember if they did. 

6 Q. Do you have any knowledge of an 

7 accident, a fire or anything else that might 

8 have destroyed records? 

9 A. No, not that I remember. 

10 Q. Do you have any knowledge of 

11 General Cigar specifically using the cigar 

12 company Rubovits and the cigar company or 

13 cigar store, Cigars by Santa Clara, to 

14 receive these periodic shipments --

15 A. Yes. 

16 Q. -- of cigars? And was it just 

17 those two stores? 

18 A. I think there were -- I think there 

19 were more. 

20 Q. Do you have any recollection of any 

21 others? 

22 A. Like maybe four total. 

23 Q. And do you know why those 

24 particular stores? 

25 A. No. 
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1 developing a cigar, publicity? 

2 THE WITNESS: Is this what we 

3 are talking about, about the time frame? 

4 MR. DOWNING: You're 

5 talking 

6 BY MR. GOLDSTEIN: 

7 Q. I'm talking about ｾＭ on the record, 

8 I'm ｴ｡ｬｫｩｾｧ＠ about a launch where documents 

9 ｳｾ･ｭＮｴｯ＠ point to the fall of 1982. There., was 

10 also, either in '92 or '93, .there was a 

11 period -- there was a launch with Dunhill,' 

12 there was a sales through Dunhill, and in "97 

13 ｴｾ･ｲ･＠ was another launch. I'm talking about 

1;:'4 1982 or 

15 

16 

17 

A. 

Q. 

You're talking about '82? 

Eighty-two or '83. 

MR. DOWNING: Off the record. 

18 (Of£ the record discussion.) 

19 BY MR. GOLDSTEIN: 

·20 ,Q. Let me show you what was previously 

21 marked ｡ｾ＠ Plaintiff's 13 and Plaintiff's 28, 

22 Plaintiff's Exhibit 13 and Plaintiff's 28. ' 

23 It's a design or a label, the two 

24 docum'en ts 

25 A. That's for the cannister. 
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1 

2 

3 

4 

5 

Q. Various images of a label for the 

Cohiba cigar. 

That was for the cannister. 

Q. Okay. 

A. Now, whether· that was 1982 

6 that'$ what this is, too whether that was 

7 1982, I'm not absolutely sure, but, yes, I 

8 was involved in this launch. 

9 Q. You say you were involved in the 

10 iaunch involving this cannister? 

A. Yes. 11 

12 Q. And the cigars were put in this 

13 clear plastic cannister? 

14 

15 

A. 

Q. 

Correct. 

Do you know who designed that 

16 cannister with the labeling? 

17 

18 

A. 

Q. 

No, I don't, really. 

Do you know who came up with 

19 there's a story or a text on the wrapper 

20 around the plastic cannister. Do you have 

21 any knowledge of who came up with that, 

22 that 

23 

24 

25 

A. 

Q. 

A. 

These things? 

Yes, on Plaintiff's 13. 

I .would say John McLaughlin. He 
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1 was -- he did a lot of that for us. 

2 Q. Did you participate in the decision 

3 of how the packaging would look? 

4 A. Well, ultimately, yes. r didn't 

5 it, but r 

6 Q. You participated ｾｮ＠ the approval 

7 it? 

8 A. Yes. 

9 Q. And would Mr. Cullman, Jr. , have 

10 been involved in that? 

11 A. Sure. 

12 Q. And Mr. Cullman, .Sr.? 

13 A. Sure. ,r ｾ＠ m sorry, yes. 

14 Q. Putting aside the speci·fic date, 

15 ·you recall discussions leading up to a 

16 decision to launch the cigar in this early 

17 ＱｾｂｱｾＧ＠ period? 

18 A. Yes. 

19 Q. And what do you recall being 

20 discussed? 

do 

of 

do 

21 ·A. We discussed the fact that the, in 

22 quotes, bundle business, .end quote, was a 

23 less expensive form of being able to buy 

24 Ｎｰｲ･ｭｩｵｾ＠ cigars. 

25 Q. And this would be· considered a 
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1 bundle? 

2 A. We didn't call ~ta bundle. We 

3 called it a cannister. 

4 Q. Uh-huh. 

5 A. Some people still call it a bundle, 

6 but it is a cannister. 

7 Q. By "bundle business" and 

,. 

8 "cannister" you mean the same thing? 

9 A. Well, there was --

10 MR. DOWNING: Well, object to 

11 the form of the question. 

12 BY MR. GOLDSTEIN: 

13 Q. You can clarify or explain. 

14 MR. DOWNING: You can answer. 

15 I objected to the form of the question where 

16 he siid you mean the same thing. 

1 7 A . No ,· I· don ' t . 

18- BY MR. GOLDSTEIN: 

·19 Q. Okay. 

20 A. What I mean was there was a bundle 

21 which people could buy, and then there were 

22 the very premium cigars·, nothing in between. 

23 That's what this was (indicating) This was 

24 an upscale form, if yo~ will. 

25 Q. Was there any discussion about why 
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1 bring Cohiba to market? 

2 A. Well, we believed it was the proper 

3 thing to do for this particular thing. It's 

4 upscale. 

5 Q. Was there any discussion in the 

6 ,decisi9n to bring Cohiba to market -- was 

7 there ariy discussion about the Cuban Cohiba?? 

8 

9 

A. 

Q. 

No, it had nothing to do with this. 

At the time you launched this 

10 cannister C6hiba, were you aware of the Cuban 

11 Cohiba? 

A. Probably. 12 

13 Q. And do you recall any discussions 

14 about the Cuban Cohiba in relation to the 

15 launch of General Cigar's Cohiba in the. early 

16 eighties? 

17 

18 

A. 

Q. 

No. 

Were you aware at the time you 

19 launched your Cohiba that the Cuban Cohiba 

20 was being sold in Kurope? 

21 MR. DOWNING: Objection. You 

22 can answer. 

23 A. Yes. 

24 BY MR. GOLDSTEIN: 

25 Q. And do you recall when you became 

47 



( 

1 aware that the Cuban Cohiba was being sold in 

2 Europe? 

3 A. Where? 

4 Q. In Europe. 

5 A. Oh. I don't remember when. I was 

6 aware of . it' though. 

7 Q. Do you remember how you became 

8. aware of it? 

A. General discussion. 9 

10 Q. And it's your testimony that the 

11 launch of the General Cigar Cohiba was 

12 unrelated to the fact that the Cuban Cohiba 

13 

14 

15 

was in the market in Europe? 

A. Yes. 

Q. You don't know where John 

'16 McLaughlin got the. information 

17 

18 

19 13.? 

20 

A. 

Q. 

A. 

No, I don't. 

that goes on that Plaintiff's 

I really don't. He's a very 

21 creative guy. 

22 Q. Do you know anything about a 

23 company called Quackenbush, Quackenbush 

24 Trading? 

25 A. I'v~ heard of them. I don't know 
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1 anything about them, but I've heard of them. 

2 Q. Do you recall any discussions at 

3 General Cigar concerning Quackenbush's sale 

4 of Cohibas or attempts to register Cohiba? 

5 A. I don't know where ｑｵ｡｣ｫ･ｮ｢ｵｾｨ＠ was 

6 located, so I don't know if I am aware of it. 

7 Q-. Do you know the names either 

8 Raphael Jacobs or Mitch Jacobs? 

9 A. Yes. 

10 Q. And who were they? 

11 A. Mitch and his father own/pap 

12 American Cigar. 

13 Q. And do you have any knowledge of 

14 ｐｾｮ＠ American being involved in selling 

15 Cohibas or trying to register Cohiba? 

16 A. No, I·don't. I don't remember it .. 

17 Q. Let me show you what was previously 

18 marked as Plaintiff's Exhibit 155. It's an 

19 October 4, 1982 memo from Mr. Kowalsky to 

20 you, David Burgh, and it's regarding Pan 

21 American and Quackenbush and Raphael Jacobs. 

Do you recall this memo? 

23 A . I don't recall it. I obviously 

. . '" r . 24 received it, but I don't recall. 

25 Q. Do you recall participating in any 



---

1 Q. Right, and all I'm asking you is, 

2 is this in any way -- your recollection is 

3 that th~ f~rst time that_you heard of Cohiba 

4 would have been in the announcement that it 

5 had been registered? 

6 A. Oh. No, I would have -- I don't 

7 know. 

8 Q. In the decision to launch the 

9 Cohiba in the early 1980s, whether it was 

10 September '82 or not, was there any 

11 discussion about the planned volume of cigars 

12 that would be sold? 

13 A. My best recollection is it would 

14 have been a test. 

15 Q. It would have been? 

16 A. A test. So probably there .was not 

17 a plan for "X" number of cigars to be sold. 

18 Q. Do you recall if_there were any 

19 goals, like let's see if we can sell a 

20 hundred thousand units a year or a quarter of 

21 a million units a year? 

22 A. No, that's not the way it works. 

2 3. No - , when I say a test, I mean it would go do 

24 "X" number of markets and put it in there and 

25 see what happens to it. 
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1 Q. Was there any discussion or plan 

2 for it to be a relatively small addition to 

3 General Cigar •,s premium sales. or, you know, a 

4 hope that it would become one of your major 

5 digar.s, -any discussion about that? 

6 A. Yes. If the -- if the test had 

7 gone th~ way we expected it to, it would have 

8 grown as the bundle business had grown in the 

9 various markets, it would have grown as welL, 

10 but to what degree, I can't tell you. 

11 Q. So there was no initial plan for it 

12 to be a small -- a small number of units? 

13 

14 

A. 

Q. 

No. 

Do you have any knowledge of any 

15 advertising done by General Cigar for the 

16 C6hi~a in the 1980s in the plastic cylinder?? 

17 A. Other than the promotional work you 

18 can see on the package, when you say 

19 advertising, I'm not quite sure what you 

20 mean. 

21 Q. Newspapers, magazines. 

22 A. To my knowledge, no. 

23 Q. Store displays that General Cigar· 

24 paid for? 

25 A. Not that I know of. 
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1 Q. Catalog -- I don't know what the 

2 word is -- catalog entrance or catalog 

-3 A. You mean brochure-type things? 

4 Q. Well, in stores, catalogs that you 

5 paid for? 

6- A. Not that we paid for, but they 

7 could do it. 

8 Q. The stores could put-it in their 

9 catalogs, but they would pay for it? 

10 A. Yeah. 

11 Q. Any other ty~e of advertising or 

12 p:ublicity? 

13 A. None that I'm aware of. 

14 Q. When you say promotional, you mean 

15 what's physically on the ~annister? 

16 A. Yeah, what you're looking at, the 

17 mark, the top, the little flyer that goes on 

18 the top, that -- that's promotional. 

19 Q. If there had been other types of 

20 adv•rtising or promotional work, ioti wo~ld 

21 have been aware of it? 

22 MR. DOWNING: Objection. 

23 A. If it would have been --

24 MR. DOWNING: Object to the· 

25 form of the question: You may answer. 



1 A. If it would have been significarit, 

2 'I would have been certainly aware of it: 

3 before it happened. 

4 BY MR. GOLDSTEIN: 

5 Q. Was the launch -- was the .Cohiba in 

6 the cannister ultimately a failed ~roduct? 

7 MR. DOWNING: Object to the 

8 form of the question, use of the term 

9 "failed." 

10 A. Failed? No, I don't think it was 

11 failed. It didn't meet the expectations. 

12 BY MR. GOLDSTEIN: 

13 Q. And at some point General Cigar 

14 

15 

16 

17 

18 

stopped 

A. 

Q. 

selling 

A. 

selling the Cohibas? 

Gradually, in that form. 

And do you recall when it stopped 

the Cohibas in that form? 

I. would -- I'm. not sure·, but I 

19 would say probably '87, '88. 

20 Q. Did there come a time when, 
. . 

prior 

21 to that, when General Cigar stopped 

22 manufacturing the Cohiba? 

23 A. I can't say yes to that, but it is 

24 reasonable to think that if it's not going to 

25 continue, that at some point, yes, they would 
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1 have to stop, but I don't know when. 

2 Q. Do you know if they stopped 

3 manufacturing two or three years b.fore 

4 the 

·5 

6 

A. 

Q. 

No. 

sales stopped? You don't know 

7 one way ｯｾ＠ the other or --

8 No, it was not two or three years 

9 before. 

10 Q. Do you know when it was stopped, 

11 when General Cigar stopped manufacturing the 

12 Cohiba? 

A. No, I don't. 13 

14 Q. Was there a decision made to stop 

15 selling the Cohiba? 

i6 A. There was the only decision that 

17 was made was to stop ultimately the 

1 8 c a,n n i s t e r, but not to s top sell in g Co h i b a . 

19 Q. Was there a decision made to stop 

20 selling the cannister? 

A. Yes. 21 

22 Q. Okay, and do you recall when that 

23 when that decision was? 

24 A. I -- that's what I said. I would 

25 say '87, '88, in that area. 
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1 the plastic cannister, do you have any 

2 knowledge of General Cigar doing an 

3 international Cohiba trademark search? 

4 A. No, I don't. 

5 Q. Would it have been General Cigar's 

6 practice to do, to your kno~ledge, an 

7 international trademark search at the time it 

8 launches a product? 

9 MR. DOWNING: Can you repf;:!at 

10 that question, please? 

11 MR. GOLDSTEIN: I don't know 

12 if I want to repeat it. 

13 BY MR. GOLDSTEIN: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. To your knowledge, did General 

Cigar do an international trademark search at. 

the time it planned to do a launch of a new 

A. Trademark search in the United 

States? 

Q. An international search? 

A. I don' t know. 

Q. Do you know who conducted General 

Cig~r's trademark searches? Do you know· if 

it, was done internally or by an outside law 

firm? 
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1 MR .. DOWNING: I object to the 

2 form of the question, but you can answer it, 

3 if· you know. 

4 A. Most of our trademark searches, to 

5 my knowledge, were through Charlie Sparkes or 

6 through our attorneys. 

7 BY MR. GOLDSTEIN: 

8 Q; Are you aware of any wo~k done t6 

9 develop the cigar, the blend, the binder, the 

10 wrapper and the cigar that was launched in 

11 the plastic cylinder? 

12 

13 

A. 

Q. 

Am I aware of the work done? 

Are you aware of whether any work 

14 was dorie in developing a blend, developing a 

15 cigar? 

16 

17 

A. 

Q. 

There would have to be. 

Well, I guess my question is, do 

18 you know if they took a preexisting cigar, 

19 called it Cohiba, or whether a new cigar was 

20 developed? 

21 A. To ~y knowledge, a new ci~ar .was 

22 developed. 

Q. And do you have any knowledge of 23 

24 

25 

what was involved in that development? 

A. You mean what -- what ingredients 
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1 ｾＨｗｨ･ｲ･ｵｰｯｮＬ＠ a recess was taken 

2 from 11:13 o'clock a.m. until 11:20 o'clodk 

3 a. m. ) 

4 BY MR: GOLDSTEIN: 

5 Q. Are you familiar with documents 

6 called. national ｲ･ｰｯｲｴｾ＠ that show ｹ･ｾｲｬｹ＠

7 sales of General Cigar cigars? 

8 A. If that's what it's called. 

9 Q. Let me show you one. 

10 A. Has it always been called that 

11 or 

12 Q. I'll show you what I have. 

13 MR. GOLDSTEIN: Can you mark 

14 this as 204. 

15 (Plaintiff's Exhibit 204: 

16 Marked for ｩ､･ｮｴｩｦｩＶ｡ｴｾｯｮＮＩ＠

·17 BY MR. GOLDSTEIN: 

18 Q. Showing you what's been marked as 

19 Plaintiff's Exhibit 204, it's a General Cigar 

20 & ｾｯ｢｡｣｣ｯ＠ Company document, and on the top it 

21 says, "Na tional Report," and· in the righ t 

22 corner it has an issue date of 12/31/82, and 

23 it has the production numbers, which are the 

24 numbers here from the lawsuit, GC 007447A to 

25 7455A, and it's marked "redacted" in places, 



1 partiall~ redacted, partially not redacted. 

2 "Redacted" simply means that some of ·the 

3 information has been taken out of the 

4 document. 

5 

6 

A. 

Q. 

7· document? 

8 

9 

A. 

Q. 

Right. 

Are you famili~r with this form of 

Yes. 

And were these prepared while you 

10 wer~ at General Cigar in the 1980s? 

11 

12 

13 

14 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

And what does this docu~ent show? 

What do you mean? 

Well, i~ it a report of sales? 

It is. 

Is it a report of manufacturing? 

No; sales .. 

And does it reflect sales from 

19 General Cigar to a retailer? 

20 A. Sales from General Cigar to 

21 who·meve r . 

22 Q. Okay. It does not reflect sales 

2 3 from the retailer or the wholesaler to the,. 

24 

25 

public; is that correct? 

. A. No, it does not. 
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2 

Q. 

created? 

And how are these records kept or 

What information was used to create 

3 these records? 

4 A. Invoices would be given to the data 

5 processing group, and they would ultimately 

6 prepare this. 

7 THE WITNESS: Is tha't correct? 

8 It's not called a national report? 

9 MR. DOWNING: Apparently it's 

10 not called a national report. 

1l BY MR. GOLDSTEIN: 

12 Q. All the documents I have have the 

13 w 0 r d s " national rep 0 r t , " but you can t e 1·1 me 

14 what it's called: 

15 A. The reason it says "national 

16 repor.t" is because thi sis the top sheet, and 

17 there are other sheets beneath it to break 

18 down areas. 

19 Q. Well, each of these pages says 

20 '''national report." 

21 A. No, that's because they're all 

22 ·different pr6ducts. 

23 Q. Was there a company company.word 

24 or company term for this document? 

"25 A. H45. 
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1 Q. It was ｫｮｯｾｮ＠ as the H45? 

2 A. Yes .. 

3 Q. ｓｾ＠ I'd have ｾ＠ better response if I 

4 said -- asked them about an H45 than if I 

5 asked ｴｨ･ｾ＠ about a national ｲｾｰｯｲｴ＿＠

6 A. Because that's what it ｾｳＮ＠ Because 

7 national report ｾｳ＠ only one part of this. 

8 Q. 'And behind the national report 

9 there would be a breakdown of different 

10 regions? 

11 A. Right, or areas or divisions or 

12 whatever they're called at 'this point. 

\ 
'. 

13 Q. And data processing, was that a 

14 department within sales or a group within 

15 sales? 

16 A. No, no. It was' separa te. 

17 , Q. But this document ｾｯｵｬ､＠ have been 

18 ｰｲ･ｰ｡ｲｾ､＠ ｢ｾ＠ ､ｾｴ｡＠ processing? 

19 A. By computer. 

20 Q. And then would it have been 

21 reviewed by sales for accuracy? 

22 A. Well, whether it's reviewed for 

2,3 accuracy or not ｾｳ＠ questionable. This i-s 

24 ibformation, sales informatiori that they 

25 dealt with. 



1 Q. Was -- do you know what was done to 

2 ensure that the information on the sheet, on 

3 this document, was accurate? 

4 A. No, I don't. 

5 Q. Was it important that these 

6 documents be accurate~ 

7 

8 

A. 

Q. 

Sure. This .was a direction. 

When you say it's "a direction," 

9 meaning what? 

10 A. This basically tells you how you're 

11 doing. 

12 Q. And for that reason it would be 

13 important for the company to reflect accurate 

14 in·f orma tion? 

15 

16 

A. 

.Q. 

Correct. 

Would -this document reflect the 

17 p~ri~dic sales that we talked abo~t, l~ke 

18 that Charlie Sparkes would be in char~e of? 

19 

20 

A. 

Q. 

Yes. 

So ,the purpose here was to show 

21 accurately the complete sales of General 

22 Cigar's cigars? 

23 A. Correct. 

24 Q. And if we go over to the right side 

25 of the document where it has year to 
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1 date 

2 

3 

A. Yes. 

Q. that would be comparing this 

4 year to date to la~t year to date? 

5 

6 

A. 

Q. 

Correct. 

The December would be showing the 

7 complete year? 

8 A. On the right-hand side would be the 

9 complete year in units, and this wquld be in 

10 doll·ars. 

11 Q. And on the left-hand side would 

12 be 

13 A. The month. 

14 Q. the month of December. So for 

15 -the particular document we're looking at, 

16 we're comparing on the right-hand sid~ year 

17 1982 to year 1981; is that correct? 

18 

19 

A. 

Q. 

Yes. 

And in the middle are the different 

20 types of brands and front marks; is that 

21 correct? 

22 

23 

24 

A. Correct. 

Q. If you turn to the fourth page of 

the document, 7450A, or page 4 in the upper 

25 right, there's.a bunch of Mac, which would be 
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1 Macariudo, cOrrect --

2 A. Macanudo. 

3 Q. front marks, and then there's a 

4 total. What does that total show for this 

5 year, 1982, versus this year 1981? 

6 A. It shows that there were 9,000 

7 units. 

8 , Q. Is that 9,000 units or is that in' 

9 thousands? 

A. Thousands. 

11 Q. So it would be 9,096,000; is that 

12 what that's ｲ･ｦｬ･ｾｴｩｮｧ＿＠

A. See, again, without seeing this 

14 ,(indicating), it's difficult to determine 

15 that. That could be 9,096,000 against 

16 9,057,000 in units. 

17 Q. Okay. 

18 A. This could be $8,425,000 and 

19 $7,761,000. 

20 Q. When you say it could be Ｍｾ＠

21 A. No, it is. 

22 Q. It is? 

23 A., Yes. 

24 Q. And then 

25 (Pause.) 
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1 BY MR. GOLDSTEIN: 

2 Q. Were you going to gay something? 

3 No. That was --

4 Q. And then for the Macanudo Ascot, 

5 it's showing a total of 1,045,000 units --

6 A. Correct. 

7 Q. - - in '82 and 382,000 un-i ts in 

8 1981? 

9 A. Correct. 

10 Q. And do you have any reason today to 

11 doubt the accuracy of those ｮｵｭ｢ｾｲｳ＿＠

12 A. No. The fact that they're 18 years 

13 old would be a little difficult to argue the 

14 fact at this point. 

15 Q. Okay. And if we go down to 

16 Partagas 

17 A. Correct. 

18 Q. again we have a list of various 

19 front marks, which are all redacted, and then 

20 we have the total. And am I correct that 

21 that's reflecting 3,441,000 units for 1982? 

22 A. Correct. 

23 Q. And 3,074,000 units for 1981? 

24 A. Correct. 

25 Q. And then there's numbers for , 



1 Partagas Purito, 928,000 for '82 and 895,000 

2 for 1981? 

3 A. Correct. 

4 Q. At the last line of that page, 

5 4 ' Cohiba Number 1, there's the number 30 

6 1982. That would be approximately 30,000 

7 units? 

8 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

A. 

13 .cpntext. 

Q. 

Thirty thousand. 

And there's a blank for 1981? 

None had been shipped. 

I'm sorry? 

None had been shipped in this 

This is Cohiba Number 1. 

Right, there's more on the next 14 

15 

16 

page. We'll get \to the next page. 

When you say "none had been 

17 shipped;II you mean none had been sold by 

. 18- General Cigar to either wholes.alers ·or 

19 re·tai le rs? 

2·0 A. Of that SJ..Ze. 

21 Q. Yes, is that co·rrec·t? 

22 A. Yes. 

23 Q .. And then if we turn to page 5' 

24 there's Cohiba Number 2-and Cohiba Number 

25 A. Correct. 

page 

for 

3 .. 
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1 Q. And then a total. And again, it 

2 reflects 30,000 for Number 2 and 30,000 for 

3 Number 3~· is that correct 

4 A. Uh-huh. 

5 Q. -- for a t6tal. 6f 90,000 for 1982?? 

6 A. Yes. 

7 Q. And for 1981 it remains blank for 

8 Cohiba Number 2, Cohiba Number 3 and total. 

9 The fact that it's blank, does that .represent 

10 that there were no sales of Cohiba in 1981? 

11 A.· .. Yes. 

12 MR. DOWNING: Objection to the 

13 form. You mean no sales of Cohiba 1, 2, 3? 

14 BY MR. GOLDSTEIN: 

15 Q. No sales of Cohiba Number 1, no 

16 sales of Cohiba Number 2, and no sales of 

17 .Cohiba Number 3 in 1981; is that correct? 

1-8 A. Correct. I don't know when in 1982 

19 we starteQ· to ship. 

20 Q. And again, the documents point 

21 towards the latter half, the latter part of 

22 I 82? 

23 A. Especially when you see in Dec•mber 

24 we shipped 11,000 out of the total of 90, so 

25 it's hard to say. 
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1 Q. Okay. Well, I don't have the other 

2 monthly documents. Was a document like this 

3 prepared for each month? 

4 A. Uh-huh. 

5 Q. There would be a November '82 to 

6 '81 and a 

7 A. Every month. 

8 Q. Okay. Do you know if those were - -

9 I hav~ these documents from 1979 to I believe 

10 1997. Do yo~ know if the monthlies were also 

11 kept and preserved? 

12 A. No, I don't. 

13 Q. But you don't have any information 

14 that the monthlies were destroyed 

15 periodically and the yearlies kept? 

16 A. I don't know. 

17 Q. Assuming that the cigar began to be 

18 sold in September of 1982, if I had the 

19 August '82, presumably that would show a 

20 blank for Cohiba for· '82 for that month? 

21 A. I don't know. 

·22 Q. Okay. If a retailer bought -- if 

23 General Cigar shipp~d cigars to a r~tailer 

24 and the retailer· didn't sell them, would they 

25 be returned to General Cigar, or_was there 
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1 any knowledge of that happening with Cohibas? 

2 A. No, I don't. 

3 MR. GOLDSTEIN: Why don't we 

4 mark this as Plaintiff's 205. 

5 (Plaintiff's Exhibit 205: 

6 Marked for identification.) 

7 BY MR. GOLDSTEIN: 

8 Q. While you were president of the 
,· 

9 company in the 1_980s, were you the person 

10 responsible for the preparation - - not the 

11 preparation but were you the person 

12 responsible for this H45? 

13 A. Yes, I would be responsible for the 

14 .company, and that would be part of the 

15 companya 

16 Q. Was there -- d~ you recall if th~re 

17 was a particular person in the m~d-eighties 

18 who was responsible for the for physically 

19 getting the document done? 

20 A. Physically getting-the d6cument 

21 done would be data processing at that time. 

22 Q. Was there a ·particul_ar person; this 

23 is.your. responsibility? 

24 A. I know, but there was a number of 

25 peo~le in data processing, and I can't really 



1 say whd would have been the one who 

2 Q. Was there a particular person in 

3 sales who was responsible for the document? 

4 A. Not responsible for it. He would 

5 use··· i t when he go ｾ＠ i t . 

6 Q. And who was that in the 

7 mid-eighties? 

8 A. Well, it was a number of people, 

9 all salespeople. 

10 Q. For salespeople, it was a document 

11 ~or them- to us~? 

12 A. That's right. 

13 Q. And for management, it was a 

14 document for management to use? 

15 A. That's right. And the corporation 

16 Us~d it, too. 

17 Q. Both at the company level and the 

18 Culbro corporation level? 

19 A. 

20 Q. 

Right. 

Okay. Let me show you what was 

21 marked as Plaintiff's Exhibit 205. It's 

22 another H45 report, this one dated January 4, 

23 1988, and it covers December 1987 versus 

24 1986. 

. . 

25 This is the same type of document 
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1 that we looked at as Plaintiff's 204? 

2 A. Right. 

3 Q. If you look at page 4 1 again we 

4 have total figures for the ~acanudo, and 

5 that's showing, if I'm co~rect, for the year 

6 1987 it's showing 10,776,000 units? 

7 A. Correct. 

8 Q. And for the year 1986, it's showing 

9 10,582,000 units? 

10 

11 

A .. Correct. 

And for the Macantido Ascot, 

12 2,992,000 units for '87 and 2,355,000 uriits 

13 for 1986? 

14 A. Correct. 

15 Q. And for Partagas., .3,824,000 units 

16 for '87 and 4,267,000 for '.86? 

17 

18 

A. 

Q. 

Correct. 

And then there's additional :r;iumbers 

19 ·:for Partagas 'Puri to? 

20 

21 

· A. 

Q. 

Correct. 

If we go to the next page, page 6, 

22 which is GC 7335A, we see the three Cohibas, 

2 3 Cohiba Number 1, Cohiba Number 2_, Cohiba· 

24 Number 3, and a total? 

25 A. Right. 
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1 Q. This shows, am I correct, Cohiba 

2 Number 1 for 1987, 4,000? 

3 A. Number 1, yes. 

4 Q. And for 1986, 4,000? 

5 A. Correct. 

6 Q. And for Cohiba Number 2 and Number 

7 3, for 1987 it's showing it's blank; it's 

8 showing -'zero? 

9 A. Correct. 

10 Q. ·And for 1 86 it's showing 1,060 for 

11 Number 2 and zero for Number 3? 

12 . A. Correct . 

13 ' Q .. A total in '87 of 3,000; a total of 

14 5,000_ in 1 86; is that corr~ct? 

15 A. Right. 

1_6 Q. It's not intended to .be a trick 

17 question of any kind, but do you have any 

18 khowledge of why Cohiba Number 1 for •·97 

19 would be 4,000 and the total would be 3,000? 

2 0 Doe·s that 

21 A. Do you mean --

22 Q. Does that indicate in any way 

23 does that reflect returns - -

24 A. It could. Q I 
( 

25 Q. - - or destroyeds 
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1 A. It could reflect that. It 

2 ~bviously did. We must have gotten a 

3 thousand or rounded a thousand off. 

4 Q. Returned as unsold? 

5 A. Yes. We also take back dry cigars. 

6 Q. You take back? 

7 A. Dry cigars. They're unsalables. 

8 And that could be what that is, too. 

9 Q. Dry cigars because they either· 

10 weren't kept properly 

A. Conditioned, yeah. 11 

12 Q. The total cigar sales in '87 of 

13 3,000 and 5,000 -~ 3,000 in '87 and 5,000 in 

14 '86, does that reflect that General Cigar had 

15 essentially stopp~d selling the Cohiba at 

16 that point? 

MR. DOWNING: Objection.· 17 

18 A. It does reflect that, but customers 

19 could order them. 

20 BY MR. GOLDSTEIN: 

21 Q. Would you have been shipping in '86 

22 and _~87 fr6m Gen~ral Cigar to -stores, or is 

23 this refl•cting cigars that were already in 

24 the stores and were being 

25 A. No. 
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1 Q. so 1 d u n ti 1 the re was n.o thing 

2 left? 

3 A. These are shipments from General 

4 Cigar to stores. 

5 Q. In those years? 

6 A. Yes. 

7 Q. So this is reflecting 3,000 cigars 

8 sold 

9 A. By General Cigar. 

10 Q. by General Cigar in '87? 

11 A. By General Cigar to a ctistomer. 

12 Q. Would you say that 3,000 cigars in 

·13 '87 is part of not meeting expectations? 

14 MR. DOWNING: Object to the 

15. form of the questio~. 

16 You can answer it. I objected 

17 to the form. 

18 A. Yes, I would imagine thatrs true~ 

19 ~y MR. GOLDSTEIN: 

20 Q., And in '82 or '83, whenever a 

21 l~unch took place of the plastic cannisters, 

22 it was n6t General Cigar's plan tb be selling 

23 only 3,000 cigars in 1987; is that correct? 

24 A. Correct. 

25 Q. It wa_sn't its plan to be selling 

83 . 
I 



1 only 5,000 cigars in 19~6, correct? 

A. Correct. 

MR. DOWNING: Object to the 

2 

3 

4 form of both questions. Give me. a second to 

5 object. 

6 THE WITNE-SS: Okay. I was 

7 just trying to move along. 

8 BY MR. GOLDSTEIN: 

9 Q. Does this in any way refr~sh your 

10 recollection in any way_ whether General Cigar 

11 was itill manufacturing ~igars, Cohiba 

12 · qig_a.rs, in '86 or '87? 

13 

14 

15 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

A". 

Q. 

In . '8 6 or '8 7? 

Or had it alread~ stopped at '8_5? 

We're looking at the end of '88. 

We're looking at the end of '87. 

Oh, that's right. You're right. 

I don't know. I don't know. 

Do you recall any discussions at 

20 General Cigar, other than what we've already 

21 talked about, about these sales volumes for 

22 Cohiba? 

23 

24 

A. 

Q. 

No. 

"Boy, this is really terri_bl·e," or, 

2 5 you know, "It's not worth making," or, "Maybe 

8_4 
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1 we should do some thing about this,"· a.nything 

2 along those lines? 

3 A. I don't know what term you would 

4 choose to use that you threw out. We would 

5 have obviously loo~ed at the sales, looked at 

6 the m~vement, made a determination and gone 

7 from there. 

8 .Q. And the determination was to stop 

9 selling in the plastic cannister? 

10 MR. DOWNING: Obj ect'ion to the 

11 form. 

12 BY MR. GOLDSTEIN: 

13 Q. .Is that correct? 

14 A. Yes. 

15 MR. GOLDSTEIN: Let's mark 

16 this as Plaintiff's 206. . , 

17 (Plaintiif's Exhibit 206: 

18 Marked for identification.) 

19 BY MR. GOLDSTEIN: 

20 Q. Let me show you another H45, this 

21 one marked as Plaintiff's 206, with the 

22 production numbers GC 7290A to 7295A. And 

23 this has the dates issue date of 12/29/89, 

24 and it h~s 1989 versus 1988. Is this the 

25 same type of document we've been looking at?? 
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1 Correct. 

2 Q. Andi~ you look at 

3 A. It's been revi~ed, but it is the 

4 same type. 

5 Q. Yes. When you say revised, other 

6 than new numbers --

7 A: Well, different brands in different 

8 places. 

9 Q. New front marks and things like 

10 that? 

11 A. No, we've revised. 

12 Q. Oh, meaning it's lik~ a different 

·13 order? 

14 A. Yes. 

15 Q. Okay. And on the first page you 

16 have Macanudos and Partagas, and you have 

17 those total numbers there again. Do you see 

18 that? 

19 A. Right. 

20 Q. If you look through the d~cument, 

21 I' 11 ~esen~to you, but you' re certainly 

22 free to look through it. Cohiba is -not in 

23 the document, not on the document. What·· does 

24 that mean, the absence of Cohiba ori the H45 

25 report? 
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1 MR. DOWNING: Objection to the 

2 form. 

3 A. Well, down here, if you look 

4 THE WITNESS: Do you want to 

5 proceed or not? 

6 ,MR. DOWNING: You can answer 

\.-· 

7 the question.· 

8 A. Okay, the question l.S' there '·s a 

9 total of active cigars, total of seconds and 

10 a totil of discontinued. Now, whether or not 

11 there are -- ~h•re ar~ any figures in there, 

12 I don't know.· 

13 BY MR. GOLDSTEIN: 

14 Q. Neither do I, because your company 

15 redacted that information. Well, what would 

16 that information reflect? 

17 A. Well, discontinued could~ 

18 .if they had been discontinued, thei could 

·19 conceiyably -- and there were any shipments 

20 -- they could ·have had that. 

21 Q. But you would --

22 A. Seconds 

23' Q. Let me just ask a quest~on about 

24 that. If discontinued, let's j_1:1st say it had 

25 the number 2 there reflecting 2,000, would 
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1 ther~ ~e any way from looking at the word 

2 discontinued and the number 2 to know whether 

3 or not that did or did not incl~de Cohiba~? 

4 A. No. Our main concern was the top 

5 figure, active ci_gars. 

6 Q. And what would active cigars 

7 reflect? 

8 A. All the rest of these. 

9 Q. Okay. And that would be a total of 

10 everything? That w6uld be like --7 

11 A. Yes. 
7 
I 

12 Q. - - if you_. added all ·the numbers up? 

13 A. These are s_econds or cigars that do 

14 ~ot meet the qualifications,· so we sell them 

15 a different way -- and ·discontinued. You 

16 could still sell a discontinued product to 

17 som~ stores that w~nt it. 

18 Q. But you can't tell from this 

19 document 

20 A. No, I can't. 

Q. -- whether discontinued 

22 A. I'm just saying this 1.s these 

23 are three. possibilities, and I don't kno~ if 

24 Cohiba would have fit ~n any one of them. 

25 Q. Or would it have fit in active 
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1 cigars? 

2 A. No, because it's not listed up here 

3 (indicating). 

4 Q. And would it have fitted in s~conds 

5 cigars? 

6 A. I don't think, but I don't know. 

7 My guess I guess that's not right. My 

8 question is whether it would have fit ~n 

9· discontinued, but I don't know. 

10 Q. And neither do I since they didn't 

11 give me that. 

12 Would there be any documents that 

would reflect that a discontinued was·a 

14 Cohiba·or another discontinued brand? 

15 MR. DOWNING: I'll object'. 

16 Would you repeat th~t question? I didn't 

17 hear the question. 

18 (Record read by the Cou~t 

19, Reporter.) 

20 

21 

22 

23 

24 

25 

A. Yes. 

BY MR. GOLDSTEIN: 

Q. What would that be? 

A. It would be the stat for the 

customer to whom the cigars were shipped. ·so 

if they were shipped, if some were shipped to 
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1 JR, they would show what they were, because 

2- they had to be billed. What they would show 

3 he re , p 6 s .s i b 1 y , i s " di s continued . " That ' s 

4 possible. r·don't know if that's the case, 

5 but it's possible. 

6 Would there be any other way to 

7 know if "discontinued" re'ferred to Cohiba? 

8 A. Not that I know of. There may be, 

9 but I don't know what it is. 

10 Q. On that same page, before we leave, 

11 I didn't ask you about the other documents, 

12 but on this page 5, 7294A, total premium 

13 large, there's a figure there of 

14 ap~roximately 13 million 

15 A. Uh-huh. 

16 Q. for '89 and a figure of 

17 approximately 15 million for 1988 . 

. 18 

19 

20 

A. Right. 

Q. Total premiu~ large, would C6hiba 

have fit 1.n the 1.n the years 1.n which it 

21 was sold, like in the '86 or '87 docu~ent, 

22 would Cohiba fit in the total premium large 

23 or the total premium small? 

24 A. It would be large because they were 

25 large cigars. 
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1 Q. Okay. Macanudo was by far the 

2 company's best sell1ng premium brand? 

3 MR. DOWNING: Objection to 

4 form. 

5 BY MR. GOLDSTEIN: 

6 

7 

8 

Q. 

A. 

Q. 

Is that correct? 

Yes. 

In the 1980s? And Partagas was the 

9 second best selling, is that correct, in that 

10 time _period? 

11 A. Yes, at that time. 

12 Q. Do you know where Cohiba ranked? 

13 A. ~o, I don't. 

14 Q. Do you know what a Section 8 

15 affidavit is for trademark purposes? 

16 

'17 

. A. 

Q. 

No, I don't. 

Do you have any knowledge of 

i3-nd 

18 participating in filing documents with the 

19 trademark office regarding the use in 

20 commerce of General Cigar brand cigars? 

21 A. What does that mean? 

15 

22 Q. Sub~itti~g documents do you have 

23 any know.ledge or participation in preparing 

24 or submitting documents to the trademark 

25 office attesting to the use of General Cigar 
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1 you r~call whether it was July, August, 

2 September? 

3 A. I thought it was the. latter part of 

4 '92, but I don't remember. What is the date? 

5 Q. Autumn '92. 

6 A. Oh. That's what I remember. 

7 Q. Following the. release of that 

8 premier issue of Cigar Afficionado, were 

9 there d~scussions at General Cigar concerning 

10 the Cuban Cohiba? 

11 A. I don'.t know specifically that 

12 .,there were discussions concerning the Cuban 

13 Cohiba, but there were always discussions 

14 after this magazine came out. Cigars were 

15 rated, and whatever cigars were rated, were 

16 discussed in the magazine, were also 

17 discussed6Ycigar manufacturers. 

18 Q. I'm showing you the article "The 

19 Legend of Cohiba, Cigar Lovers Everywhere 

20 Dream of Cuba's Finest Cigar." Do yo.u recall 

21 reading that article when it came out? 

22 A. I'm sure I did. I don't recall it, 

23 but I'm sure I did. 

24 Q. A couple of pages in there's images 

25 of the six cigars of Cohiba, and then there's 
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1 what you refer to - - is that the ratings you 

2 referred to - -

3 A. No. 

4 Q. - - at the bottom of the page? 

5 A. Well, in this particular issue I 

6 guess those are the ratings. 

7 'Q. And do you recall discussing those 

8 ratings for Cohiba, for the Cuban Cohiba? 

9 

-10 did. 

11 

A. 

Q. 

I don't recall it, but we probably 

Did you participate in the decision 

12 to sell the General Cigar Cohiba through 

13 A1fred Dunhill? 

14 

15 

A. 

Q. 

Yes. 

And did those d~scussions begin 

16 f~llbwing the release of this magazihe, this 

17 issue of -- premier issue of Cigar 

18 Afficionado? 

19 A. I don't I don't remember 

20 connecting the two. 

21 Q. Do you recall when ydu participated 

22 for the first time in discussions about 

23 selling through Alfred Dunhill? 

24 A. Yoti mean when I spoke to Alfred 

25 Dunhill or when we discussed it in- the 
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1 corporation? 

2 Q. When you first talked -- I don't 

3 know if you spoke to Dunhill and then brought 

4 that idea to the corporati?n or whether you 

5 spoke to the corporation first. 

6 A. We would have discussed it and then 

7 I would have gone. 

8 Q. Do you recall when you first 

9 discussed it? 

A. No, I don't. 10 

11 Q. Do you recall if it was before or 

12 after General Cigar was aware of the premier 

13 issue of Cigar Afficionado doing this story 

14 on Cohiba, Cuba's Best Cigar? 

15 MR. DOWNING: 

16 been asked and answered. 

. 1 7 

18 

THE WIT NE S S : 

MR. DOWNING: 

19 already asked that question. 

20 MR. GOLDSTEIN: 

21 answer it. 

I believe that's 

Huh? 

I believe he's 

Well, he can 

22 A. What was the question? What was 

23 the question? 

24 MR. DOWNING: Would you repeat 

25 the question? 
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1 BY MR. GOLDSTEIN: 

2 Q. Do you recall if the disdussions at 

3 General Cigar occurred subsequent to General 

4 Cigar being aware that the premier issue of 

5 Cigar Afficionado was going to have a story 

6 on Cuba's best cigar, being about the Cohiba 

7 · cigar? 

A. I don't know that. In fact, I 

9 don't know the date that I ~et with Dunhill, 

10 but it strikes me that it was earlier in the 

11 year. 

12 

13 

14 

15 

16 

17 

18 

. 19 

20 

21 

Q. Do you have any documents that 

would reflect when you first met with 

Dunhill? 

A. No, I don't. I personally visited 

them. 

Q. And who did you meet with? 

A. Dickson Farrington . 

-Q. He was at Dunhill at the time? 

A. Correct. 

Q. Would you have any calendar or 

22 diary entries reflecting that meeting? 

23 

24 

A. I could -- what date -- what year 

are we talking about, '92? I probably do, 

25 but I don't -- I probably did, but. I don't 
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1 · Cuban Cohiba? 

2 

3 

A. 

Q. 

I don't remember any. 

·was there any discussion about 

4 Cigar Afficionado has just come out, this 

5 would be a good time to relaunch our Cohiba?? 

6 MR. DOWNING: Objectiop to the 

7 form. 

8 BY MR. GOLDSTEIN: 

9 Q. Any words to that effect or that 

10· idea or those thoughts part of the 

11 discussion? 

12 MR. DOWNING: I believe he 

13 said he didn't recall when these meetings 

14 took place. 

15 

16 

MR. GOLDSTEIN: 

MR. DOWNING: 

What's that? 

I believe he 

1-7 ·said-he didn't recall when these meetings 

18 t_ook place. 

19 MR. GOLDSTEIN: I know. I'm 

20 asking if he has any recollection, if I ask 

21 these questions, whether that in any way 

22 leads to any recollection. 

23 

24 

25· 

A. Of? 

BY MR. GOLDSTEIN: 

Q. Any discussion relating the launch 
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1 of Cigar Afficionado and its article on 

2 Cohiba to a decision by General Cigar to 

3 sell 

4 A. I think I told you that I didn't 

5 think the two were connected. 

6 Q. And talking about this, does this 

7 in any way refresh your recollection whether 

8 these discussions took place after the 

9 magazine came out or before the magazine came 

10 out? 

11 A. I also said that I didn't remember 

12 the.date that I saw •Dunhill, but I have a 

13 tendency to think it was earlier in the year. 

14 Now, if this qidn't come out until the 

15 autcimn, then I would have to presume that 

16 discussion took place before the magazine 

17 came out. 

18 

19 

Q. 

A. 

But you don't recall? 

I don't remember, but I just have a 

20 feeling that I talked to them earlier in the 

21 year. 

22 Q. Okay. When you had this meeting 

23 with Mr. Farrington, you had already met with 

24 the Cullmans; is that correct? 

25 A. Yes. 
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1 but I may have, because I don't think he 

2 would do anything like this without my 

3 knowledge. 

4 Q. Mr. Rane, my recollection is his 

5 testimony was he was told to do it, but I'm 

6 not sure as to who told him to do it. I was 

7 just curi6us -- my probe is whether you have 

8 any recollection. 

9 A. I don't have a recollection of it. 

10 I guess he could have been told by somebody 

11 else, but I would think that he would have 

12 said something to me. 

13 Q. Do you have anj recollection of any 

14 ·discussions about preparing packaging that 

15 would look similar to the Cuban Cohiba? 

16 A. Well, it was the company's decision 

17 not to use that. 

18 

19. 

20 

Q. 

A. 

Q. 

Not to use what? 

That type of trade dress. 

And do you recall when that 

21 decision was made? 

22 A. No, I don't, but if -- when we made 

23 th~t decision, it would be before the Dunhill 

24 situation because we certainly did not use it 

25 in Dunhill. 
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1 Q. Do you have_ any recollection of why 

2 there was .a decision made not to use that 

3 type of trade dress? 

4 A. No, we just generally talked.abo~t 

5 it, and we decided that it wasn't the 

6 appropriate thing to do, so we decided not to 

7 do it. 

8 Q. Do you recall why you decided it 

ｾ＠ was not appropriate? 

10 MR. DOWNING: Let me interpose 

11 an objection. We're getting close to 

12 attorney-client discussions. 

13 THE WITNESS : Yes, we are, 

14 very close. 

15 BY MR. GOLDSTEIN: 

1·6 Q. Why was it considered not 

17 appropriate? 

18 MR. DOWNING: To the extent it 

.1.9 involves attorney-client discussions, I'll 

20 direct -you not to answer. To the extent you 

21 can answer without disclosing attorney~client 

22 discussions --

23 

24 

THE WITNESS: 

can't do it without that. 

25 BY MR. GOLDSTEIN: 

I can't. I 
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1 Q. You can't do it without discussing 

2 ~ttorney-client. 

3 So was the decision not to use that 

4 made on the basis of attorneys' advice? 

5 

6 

A. 

Q. 

Partially. 

What part was unrelated to 

7 attorneys' advice? 

8 A. Well, we had a general discussion 

9 with the corporation about how we should go 

10 about the situation with Dunhill and what 

11 kind of design we wanted, and we made a 

12 determination as to the kind we were going to 

13 use at that point for that limited use. It 

14 did not include what we're talking about.· 

15 Q. I asked you why it wasn't 

16 appropriate, and you said you couldn't answer 

17 that because it was attorney's -- privileged~ 

18 And then I said so the decision was based on 

19 ~dvice, on legal advice, and you said 

20- partially, so I'm trying to get at the part 

21 ot the decision that was not based on legal 

22 advice. 

23 A. Well, when you have a meeting_which 

24 includes the attorneys and other management 

25 in the corporation, that's why I said 
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1 partial. 

2 Q. Okay. What part of the decision 

3 was not attorney advice? 

4 A. Just our general discussion. We 

5 decided not to do it. 

.6 Q. You didn't like the look or you 

7 thought it wouldn't sell or you ·thought it 

8 might --

9 A. I don't remember the reasoning. 

10 Maybe we didn't think we could get something 

11 else ready in time. It's hard to say. 

12 Because the box that we used for Dunhill is 

very simple. 13 

14 Q. Are you aware of any discussions 

15 prior to the decision being made as to 

16 preparing trade dress or packaging that 

17 looked a lot like the Cuban Cohiba? 

18 A. I don't reme~ber it, but this 

19 indicates to me that possibly maybe somebody 

20 else decided that we should do that. I don't. 

21 know. 

.22 

23 

Q. Okay . 

24 pointing at --

MR. DOWNING: 

25 BY MR. GOLDSTEIN: 

"This," you were 
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1 Q. The Bachner exhibits, the exhibits 

(~'~., 

\ 2 from the Bachnei deposition that you looked 

3 at? 

4 A. Yes. 

5 Q. Okay. And for the record, the 

6 total number of exhibits is Exhibit 110 

7 through Exhibits 123, but the witness did not 

8 look at 123. 

9 A. And when was that done? 

10 Q. I mean, I can tell you what 

11 Mr. Bachner's testimony is, and you can see 

12 the invoices, but I don't know when it was 

I 
13 done .. 

14 A. Okay, this says 5 October 1992. 

15 Q. Yes. 

16 A. So this is his fir~t --

17 Q. That's Exhibit 110, page Bl. 

18 A. We were already up here. We could 

19 have looked at the possibilities. I just 

20 don't remember. 

21 Q. Let me show you what was marked as 

22 Plaintiff's 42, it's color Xeroxes, and ask 

23 you to take a look at that and if you can 

24 tell me what that box is. 

25 MR. DOWNING: Photocopies? 



r --. 

1 

2 

3 

4 

5 

6 

7 

8 

photocopies. 

trademark. 

MR. GOLDSTEIN: What's that? 

MR. DOWNING: Photocopies? 

MR. GOLDSTEIN: Full color 

MR. DOWNING: Xerox is a 

MR: GOLDSTEIN: Oh. 

A. They actually look like, as I 

9 remember them, and I haven't seen them for a 

10 long time, the boxes for Dunhill. 

11 BY MR. GOLDSTEIN: 

12 Q. Okay, if you would look at I 

13 believe it's the last page, do _y6u recall 

14 that as being -- Plaintiff's Exhibit.42 as 

15 beirig the box, being the box that the Cohibas 

16 were so~d in through Dunhill? 

17 

18 

19 

A. 

Q. 

A. 

That's what I remember. 

Okay. And that's --

I didn't realize that's what.it was 

20 when I looked up here, but that's what I 

21 remember it being, quite plain. 

22 

23 

24 

Q. 

question. 

as well. 

And again, it's not a trick 

It's my understanding that th~t is 

I'm asking you if that-'s your 

25 recollection. 



1 

2 

A. 

Q. 

Yeah, it is my recollection. 

All right. Do you know when this-

3 Cohiba Dunhill box was created? 

4 A. N6, I don't know when, but I would 

5 have to be believe it was after we agreed to 

6 go to Dunhill in the fashion that I mentioned 

7 to you before. 

8 Q. 

9 design --

10 

11 

12 

-13 

A. 

Q. 

A. 

Q. 

Do you know who came up with the 

No. 

for the box? 

I don't. 

Do yo~ know how the lettering for 

14 Coh~ba was ~elected? 

15 

16 

17 

A. It would have been done by 

marketing. I would have only -- I wouldn't 

have done it. I would have only looked at it 

18 and,approved or disapproved of it. 

19 Q. Do you have any recollection of 

20 participating in the approval of_ the box? 

21 

22 

A. 

Q. 

Yes,_ I do. 

And do you recall any discus~ions 

23 about it o~her than, Yeah, it's- fine? 

24 A. We probably discussed it. I mean,, 

25 I don't remember exactly what it was, but we 
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1 wanted to come up with something relatively 

2 quick . 

3 Q. You wanted to go with something 

4 really quick? 

5 A. We wanted to move, because we had 

6 already gotten the agreement from them to do 

.7 it. 

8 Q. Let me turn to the page that has 

9 the top of the box, the 3139, and let me show. 

10 you Plaintiff's Exhibit 113 B0059. 

11 3139 is an image of the top of the 

12 Dunhill box and page 59 -- B59 of Exhibit 113 

13 is the Cuban Cohiba box. 

14 Do you recall comparing the two 

15 boxes prior to the approval of the General 

16 .Cigar Cohib~ box for Alfred Dunhill? 

17 

18 

A. 

Q. 

I may have. I don't remember. 

Do you recall any discussions about 

19 the similarity or dissimilarity of the 

20 lettering of the word "Cohiba" 

21 

22 

23 

24 that. 

25 

A. 

Q. 

A. 

Q. 

No. 

-- on the two boxes? 

I don't remember a problem with 

Do you remember any discussion 
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1 about it? 

2 

3 

A. 

Q. 

No. 

Do y6u remember any discuision 

4 about locating ·the name in th~ same place, 

5 the same bbttom right of the box? 

6 

7 

A. 

Q. 

No. 

Do you recall any discussions about 

8 whether or not to put the source of origin, 

9 Dominican Republic, on the top of the box? 

10 

11 

12 

13 

A. 

Q. 

. A. 

Q. 

On the top of the box? 

Yes. 

No, I don't . 

Do you recall any decis.ion b~ing 

14 made not to put the words~- the location 

15 Santiago or Dominican Republic on t~e box 

16 cover? 

17 

18 

19 

A .. 

Q. 

A. 

The top of the box? 

Yes. 

No, I don't remember any qiscussion 

20 because I can't imagine why it would be 

21 discussed. 

22 

23 

24 

Q. 

A. 

Q. 

Meaning what? 

We don't do that. 

Well, you're aw~re that the '97 

25 Cohiba has the Santiago 
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1 discussion about whether or not to put the 

2 source of origin, the country of origin on 

3 the top of the box? 

4 A. No, I didn't know about it. 

5 Q. No, for the '92. 

6 A. Oh, for this? I don't remember it 

7 ever being brought up. 

8 Q. Okay. Do you recall any discussion 

9 of that box --· when I say "that box," the 

10 General Cigar Cohiba box launched· through 

11 Dunhill -- do you recall any discussiori ~bout 

12 that box in relation to the Cuban Cohiba box? 

13 A. No, this was our determination. 

14 This is what we were going to do. I don't 

15 remember having it compared to the Cuban box 

16 at all. 

17 Q. Do you have any knowledge of 

18 General Cigar employee~ going to Cuba in 

19 1992? 

20 If it was 1992, I remember that two 

21. Gene.ral Cigar - - one Culbro and one General 

·22 Cigar Company employee went. 

23 Q. And who went? 

24 -A-. Alfons Mayer and Ronald Milstein. 

25 Ronald Milstein was Culbro, and Alfons M~yer 
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1 .babysit Mr. Mayer? 

2. A. He wasn't sent to babysit, he was 

3 sent to be there to handle situations that 

4 might ~e necessary to be handled. For 

5 instance; meeting with some people that he 

6 could discuss circumstances with about what's 

7 going on there. Alfons was very involved in 

8 the tobacco end of it, knowledgable about it· 

9 and all that kind of stuff, and that's what 

10 he came back with. 

11 Q. Was Mr. Milstein given any tasks or 

12 assignments before he went down? 

A. Nqt really. 

Q. Did you have any discussions with 

-15 Mr. Miist~in befdre he we~t? 

16 A. No, other than he was going to go. 

17 I didn't have any specific thing that I can 

18 .remember that I asked him to do or did not. 

19 Q. After he came back, did you have 

20 any discussions with Mr. Milstein about his 

21· trip to Cuba? 

22 A. Yeah, and he wrote a report to me .. 

23 Q. Did you see that report or 

24 documents that he wrote on th~s trip to Cuba, 

25 did you see them thi~ morning? 
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1 (Plaintiff's Exhibit 207: 

2 Marked for identification.) 

3 BY MR. GOLDSTEIN: 

4 Q. Let me show y9u what we've marked 

5 as. Plaintiff's 207. It~s another H45, those 

6 . sales report documen_ts. 

7 

8 

A. 

Q. 

Right. 

This one has an issue date of 

9 January 3, 1994, and the number is GC 7473A 

10 7478A. And if we look on the right-hand 

11 side, that's showing us year-to-date sales 

12 I mean, excuse me, 1992, this 

13 year and last year 1991; is that correct? 

14 A. Well, I mean that's what that does, 

15 but that figure is 708,000, 

16 Q. That's for that particular Macanudo 

17 total. 

18 A. I know that, but that is the 

19 ·Macanudo line, and it's also a 12-month 

20 figure. 

21 Q. Right, that's what I'm asking. 

22 That's for the year-end 

23 

24 Q. 

25 document. 

Seven hundred thousand? 

I don't know. It's not my 
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1 A. Well, if you look at the other 

2 documents, you'll see it was nine and ten 

3 million. 

4 Q. Is 

5 -A. It certainly in 1992 did not go 

6- down, to 708,000. I don't know where this 

7 came from. 

8 Q._ Neither do I. It's showing, for 

9 .the three Macanudo front marks, a total of 

10 · -approxim~tely a million in 1993 and about 

11 aoo;ooo in 1992. 

12 A. Something is not right. 

i 
13 Q. !, .. _ You're saying something is not 

14 right? 

15 A. No. These fi~ures are not corie~t. 

16 Neither are the Partag~s. 

17 Q. I don't have the dates in my mind, 

18 but so~~ti~e in the early 1990s General Cigar 

1.9 changed its· fiscal year. Are you aware of 

·20 that? 

21 . A. Yeah, they went back one month . 

22 Q. Is it possible that_ this figure is 

23 reflecting only I'm asking you because I'm 

24 trying to figure out myself. 

2 5. A. No, I'm saying probably. !._didn't 
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.1 ~now that•~ when i~ happened. 

2 Q. I don't know·that's when it 

3 happened, either. 

4 A. But it's the only explanat~on, and 

5 that 700,000 -- that 708,000 would be for the 

6 month of December. 

7 Q. Is it possible that wha.t I'm seeing 

8 h~re, once we get to the 1990s, is a 

9 year-to-date figure that's re•lly only --

10 December year to date is only one month? 

11 A. Yeah, that's what I just said. 

12 Q. I know. That's what I'm asking. 

13 A. That's what it looks like to me. 

14 If that's when it changed, they went from a 

15 calendar year back to November 30th as the 

16 end of the· fiscal year, and they did at one 

17 point, but I don't remember when, then that's 

18 what this would be. 

19 Q. Okay, and if I wanted year to 

20 dates, being a full year, I would need to see 

21 November? 

22 A. You would need to see November, 

23 which ·would only be 11 months. You would 

24 need to see December of the previous year and 

25 November -- I mean then the 11 months. 
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1 Q. But going forward to November would 

2 then give me the 12 months? 

3 

4 

A. 

Q. 

Yes,· going forward. 

If you look at the· total premiums 

5 on the last page, based on what you recall 

6 from being at the company in '92 and '93, 

7 would that 

8 

9 

A. 

Q. 

You mean total premium large? 

Yes. Wquld the figure of 1,163,000 

10 for this year and 733,000 for last.year 

11 

12 

1.3 

A. For the month of December. 

Q. -- would that support your view 

that that's reflecting just the month and not 

14 the year? 

15 A. Yes, because obviously if you took 

16 that pl us the ·other 11 months, you w_ould 

17 probably be reaching the ten, 11 

18 million-dollar mark I mean unit mark, 

19 which is right. 

20 Q. If we look on page 3 - -

21 A. I was looking at that. 

22 Q. for Cohiba at the bottom - -

23 A. Right. Now, this is for the month. 

·2 4 Q. The way we're reading the document 

25 now, that ~ould reflect, for December of '93, 
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1. that would' reflect 9,000 units? 

2 A. Correct. 

3 Q. And for last year, the blanks would 

4 reflect no sales in December of '92? 

5 A. Correct. 

6 Q. But it wouldn't tell me for 1992 as 

7. a year, as an entire year? 

8 A. It tells you by the month. These 

9 would be month to month. 

10 Q.· Even though it's year to date, it's 

li just giving me the first month? 

12 A. Because it happened to be the first 

13 month. 

14 Q. Right, okay. Do y9u recall if once 

15 Gen:eral Cigar started selling through ·Dunhill 

16 whether there were months where there were no 

17 sales? 

18 A. No, I don't remember that. I - -

19· depending upon their ordering cycle, I don't 

2 o· remember it. 

21 Q. The fact that December of '92, the 

22 Christmas month '92 is blank, would that in 

23 any way lead you to believe that you began to 

24 sell· Dunhill after Christma~ of '92? 

25 MR. DOWNING: Object to form. 
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1 BY MR .. GOLDS TE IN: 
.. ｾ＠ -.. ｾ＠

( 
J 2 ..... _ .., Q. By "the brand" I meant Cohiba. 

3 A. No. That wouldn't be a good reason 

4 for them to buy it. 

5 Q. Did iou hav~. any discussions with 

6 anyone at Alfred Dunhill about Cuban Cohiba 

. . 

7 cigars being the ·most legendary cigars in· the 

8 U.S. market? 

9 A. I don't ever remember having that. 

10 Q~ I'm going to read you an excerpt 

11 from a memo th~t was produced to me from 

12 GeneraJ Cigar and ask you if you have any 

13 idea where they got this information. 

14 MR. DOWNING: Can you give us 

15 the date of the memo and the particulars on 

16 it? 

17 BY MR. GOLDSTEIN: 

18 Q . It's Plaintiff's 69. 

. 19 A. Pardon me? 

20 Q. It's from Plaintiff's Exhibit 69, 

21 AD0.0287, and it's undated. 

22 MR. DOWNING: Is there an 

23 author? 

24 MR. GOLDSTEIN: What? 

25 MR. DOWNING: Is there an 
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1 author? 

2 MR. GOLDSTEIN: No· author. 

3 Just produced from Alfred Dunhill's files. 

4 MR. DOWNING: Okay. 

5 BY MR. GOLDSTEIN: 

6 Q. "General Ciga;- also has given us an 

7 exclusive on the Cohiba brand of Dominican 

8 cigars. Cuban Cohiba cigars are th~ most 

9 legendary cigars in the U.S. market where 

10 thei cannot legally be purchased. G~neral 

11 owns the rights to the name in the U.S. and 

12 needs to show business activity within the 

13 brand in order to retain the rights to the 

14 brand name." 

15 Do you recall having any 

16 discussions with anybody at Alfred Dunhill 

1.7 regarding those statements? 

18 A. No. 

19 Q. "Owing to" -- and the memo 

20 continues, "Owing to the legal complexities 

21 surrounding the owneiship rights t~ the name, 

22 General has no plans to launch the brand 

23 nation a 11 y ·. For the foreseeable future we 

24 will retain the opportunity to exclusively 

25 carry this product that is selling very well 
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1 simply because of the strength of the name."" 

2 Do you recall having any 

3 discussions about that, about the --

4 A. I don't recall discussions, but it 

5 would be a good selling point. 

6 Q. It would what? 

7 A. If I w~re selling it, that would be 

8 a good selling point. 

9 Q·. What would be a good selling point? 

10 A. .:rust what you said. 

11 Q. That it's selling very well 0~ the 

12 strength of the Cuban name? 

13 A. That it's selling very well, and 

14 the strength of the Cuban name would -- would' 

15 add to it. 

16 Q. Okay. And did you have discussions 

17 w~th them about the fact that it was selling 

18 well on the strength of the Cuban name? 

19 A. I don't· ever remember doing that, 

20 b~t I guess I could have. 

21 Q. Was it known and accepted that it 

22 was selling well because of the strength of 

23 the Cuban name? 

24 A. No. 

25 MR. DOWNING: Objection. Go 
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1 on. Objection to form. 

2 A. No . 

3 ·BY MR. GOLDSTEIN: 

4 Q. What? 

5. A. No , it was not n e·c es sari 1 y for that 

6 reason, because a lot of the people that came 

7 in to buy it didn't know about Cohiba, other 

8 than what they were looking at. 

9 Q. You don't recall any discussions 

10 with Dunhill about it. selling well, in other 

11 words, statements from Dunhill to you about 

12 it selling well on the strength of the Cuban 

13 name? 

14 A. I don't remember any, no. 

15 Q . Do you recall having any 

. 16 discussions with them about.the legal 

-17 complexities? 

18 A. No. 

19 Q. Do you have any idea where Dunhill 

20 got the.information "owing to the legal 

21 complexities surrounding the ownership rights 

22 to the n~me, General has no plans to launch 

23 the brand nationally"? 

24 A. Well, of course they are in the 

25 cigar business, so I mean it's not that they 
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1 don't know about Cohiba, ours or theirs, and 

2 -- but whether or no~ they were told, and I 

3 don't know who wrote that. I don't think I 

4 did. 

5 Q. This is something from their files. 

6 A. Oh. 

7 Q. And I believe it was written by 

8 somebody at Alfred Dunhill. 

9 A. Oh, I see. 

10 Q. But I don't know that, and I'm not 

11 asking you if you wrote it or whatever. 

12 A. Well, I don't know. No, I don't 

13 think r·wrote it, but I wouldn't have said 

14 that to them. Now, if that was their 

15 thinking, that's --

16 Q. Did you ever deal with Mark Perez 

17 at Alfred Dunhill? 

18 

19 

A. 

Q. 

Yes, yes, I did. 

Were you at General Cigar when 

20 Dickson Farrington came from Alfred Dunhill 

_21 to General Cigar? 

22 A. Yes. 

23 Q. Did you hire him over? 

24 A. I approved it. 

25 Q. And who hired him, do you know? 
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1 A. I couldn't tell. That didn't look 
. . 

2 like the ~ame as this (indicating) In fact, 

3' it's not the same as this. 

4 Q. But you don't.know whose it is? 

5 A. No. 

6 Q. Sometime in 1993 Mr. McNamara came 

7 on to General Cigar? 

8 A. Yes, in, I believe, January 1_993 

9 came on as vice president in charge of sales 

10 and advertising. 

11 Q. And he then --

12 A. Sales and marketing: 

13 Q. Sales and marketing, and he 

14 sub~equently, about a year later, tqok over 

15 as president of the company? 

1.6 A. As president. 

17 Q. Whert he was brought on, was that 

18 with an intention that you were going to 

19 retire and that he was going to be taking 

2'0 over your position? 

21 A. Hoping to retire, yes. 

22 Q. And he would have been in charge ·of 

23 he was in charge of advertising in '93? 

ｾ＠
24 A. Yes. 

' 
25 Q. Is it your recollection that he 
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1 dealt with Mccaffery & Ratner on whatever 

2 wo~k they d~d in '93? 

3 A. He and John Rano. 

4 Q. He and Mr. Rano? 

5 A. John -- John more in the detail of 

6 it, and Austin would review it when it was 

7 time to be reviewed. 

8 Q. Have you seen documents, even if 

9 not these particular documents, that use the 

10 phrase, in either Mccaffery &.,Ratner or 

11 General Cigar documents, 11exploit the Cohiba 

12 name with its reputation as one of the 

13 world's finest cigars among cigar smokers to 

14 build the brand image for the U.S. product"? 

15 Have you seen that phrase or that kind of 

16 phrase before? 

17 MR. DOWNING: I'm sorry, 

18 before when? 

19 MR. GOLDSTEIN: Before to.day_. 

20 A. Before this? I don't remember 

21 seeing it, but there's an aura about Cuban 

22 cigars that -- like there is about French 

23 .wines. 

24 BY MR. GOLDSTEIN: 

· 2 5 Q. To your recollection, was part of 
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1 Q. It was. September of '97. 

2 A. No, I don't remember it, but I 

3 wquldn't be surprised if it hadn't already 

4 begun. 

5 Q. But you don't have any knowledge df 

6 it? 

7 . A. No. 

8 Q. Prior to the launch of '92/' 93 

9 th·rough Alfred Dunhill, did General Cigar do 

10 any consumer surveying or consumer testing.of 

11 that cigar? 

12 A. Prior to that launch? 

13 Q . Yes. 

14 A. Not that I remember. 

15 Q. Did it do any advertising oµtside 

16 of Alfred Dunhill? 

17 

18 

. A. No. 

MR. GOLDSTEIN: 

19 couple of minutes. 

Just give me a 

20 I have no further qu~stions. 

21 MR. DOWNING: I have just a 

22 few, and then I'll let you go. 

23 EXAMINATION 

24 BY MR. DOWNING: 

25 Q. You mentioned Charles Sparkes and 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

Did you contin-qe to use the Cohiba 

mark after Mr. Milstein's return? 

A. Oh, yes. 

Q. If Mr. Milstein had told you that 

the Cubans objected to your use of the Cohiba 

mar~, would you have taken any action· of any 

type? 

A. I don't know. He didn't, so I 

don't know what I would have done, but the 

point was that we had it, and we were using 

it. 

Q. Has anyone from Cubatabaco or 

Habanos, S.A., ever, to your knowledge, ever 

info~med anyone from General Cigar/Culbro 

that they objected to the company's use of 

Cohiba prior to the time this lawsuit was 

brought? 

A. Not while I was president of the 

19 company or even chairman following that. 

20 Q. Did anyone from Cubatabaco or 

21 Habanos object to General Cigar's and· 

22 Culbro's registration of the Cohiba mark at 

-23 any time prior to 1997, to your knowledge? 

24 A. Not to my knowledge at all. I 

25 can't speak for past 1994. Whatever happened 
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1 through 1994 to 1997, I don't know. 

2 Q. Just to your knowledge. 

3 A. To my knowledge, no. 

4 MR. DOWNING: That's all I 

5· have. Thank you. 

6 MR. GOLDSTEIN: _I just have a 

7 couple of follow7up questions. 

8 EXAMINATION 

9 BY MR. GOLDSTEIN: 

10 Q. Who is Mr. Kowalsky? 

11 A. Michael Kowalsky was at one point 

12 in charge of marketing, and then he was in-

13 

14 

15 

16 

17 

charge of marketing and manufacturing. 

Q. And in 1982 did he report to y6u? 

A. Yes. 

I show you what was previously 

marked as Plaintiff's Exhibit 156. It's a 
' 

18. memo frorri Mr. Sparkes to Mr. Oell, it's a· 

19 handwritten note from Mr. Sparkes. It says, 

20 

-21 

22 

"Re: Cohiba, From:· Mr. M. Kowalsky,"· and it 

reads: "Cuba" --

A. "Cubatabaco is using Cohiba in 

23 Spain according to MK." 

24 Q. And that's September 7, 1982. So 

25 is it still your testimony that General Cigar 
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1 reason to believe that these did not reflect 

2 

3 

withdrawn. 

Do you have any reason to believe 

4 this document does not reflect actual 

5 shipments of the cigars indicated? 

6 A. That is an invoice. 

7 Q. So does it reflect, to the best of 

8 your knowledge, actual shipments of those 

9 cigars? 

10 

11 

12 

13 

A. 

have. 

Yes .. 

Thanks. 

14 questions. 

15 

MR. DOWNING: That's all I 

MR .. GOLDS TE IN: No further 

(Whereupon, the witness was 

16 excused at 2:40 o'clock p.m.) 

17 
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3 STATE OF CONNECTICUT 
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:5 COUNTY OF HARTFORD 

6 

7 I, Sharon L. Masse, R.M.R., C.R.R., 

8 L.S.R., ｾ＠ Certified Court Reporter and Notary 

9 Public duly commissioned and qualified, do 

10 hereby certify that pursuant to Subpoena and 

11 the Federal Rules of Civil Procedure, there 

12 app~ared before me on the 1st d~y of 

13 November, 2000, at 9:58 o'clock a.m., at the 

14 offices of General Cigar Co., Inc., 100 

15 Northfield Drive, Windsor, Connecticut, the 

16 following named person, to wit: OAVID W. 

17 BURGH, who was by me duly sworn to testify to 

18 the truth and nothing but the truth of his 

19 knowledge touching and concerning the matters 

20 in controversy in .this cause; that he was 

21 thereupon carefully examined upon his oath 

22 and his testimony redu~ed to writing und~r my 

23 direction by computer-aided· transcription; 

24 ·that the deposition is a true record of the 

25 . testimony given by the witness; that the 
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deposition may be signed before any Notary 

2 Public. 

3 I further certify that I am neither 

4 attorney or counsel for, nor related to or 

5 employed by any of the parties to the action 

6 in- which this deposition is taken and further 

7 that I am not a relative or employee of any 

8 att6rney or counsel employed by the parties 

9 nereto or financially interested in the 

10 action. 

11 In witness whereof, I have hereunto set 

12 my hand and affixed my notarial seal. this 

13 1st day of December, 2000. 

14 

15 

16 

1 7' Sharon L. Masse 

18 R.M.R., C.R.R., L.S.R. 

19 Certified Court Reporter 

20 Notary Public 

21 

22 

23 My commission expires 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition 
Transcript of David Burgh, dated January 8, 2002 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 



,) 

THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

EMPRESA CUBANA DEL TABACO-, 

d.b.a., CUBATABACO, 
Plaintiff, 

vs 

CULBRO CORPORATION and 
GENERAL CIGAR CO., INC., 

Defendants. 

) 

) 

) 

) 

) 

) 

) 97 Civ. 8399(RWS) 
) 

) 

1 

COPY 

Deposition of: DAVID BURGH 

-- -------------------------------·---------------------

Taken before Tina M. Wiese, Stenographer and 
Notary Public in and for the State of Connecticut, 
pursuant to notice, at the offices of GENERAL CIGAR, 
100 Northfield Drive, Windsor, Connecticut, on 
Tuesday, January 8, 2002, scheduled to commence at 
approximately 10:00 a.m. 

Job No. 129621 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 
New·York, NY 10017-3304 

212.687.8010 • 800.944.9454 
Fax 212.557.5972 

Dis C.b3 
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A P P E A R A N C E S : 

Representing the PLAINTIFF 

EMPRESA CUBANA DEL TABACO, d.b.a., CUBATABACO 

STEVEN J. YOUNG, ESQ. 

WINSTON & STRAWN 

200 Park Avenue 

New York, New York 10166-4193 

Representing the DEFENDANT 

GENERAL CIGAR 

DICKERSON M. DOWNING, ESQ. 

MORGAN & FINNEGAN 

345 Park Avenue 

New York, New York 10154-0053 

CULBRO CORPORATION 

YORAM J. MILLER, ESQ. 

LATHAM & WATKINS 

885 Third Avenue 

New York, New York 10022-4802 
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I N D E X 

NAME OF WITNESS: DAVID BURGH 
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S T I P U L A T I O N S 

.. 
It is stipulated by the attorneys for the Plaintiff 

and the Defendant that all objections are waived until the 

4 

6 time of the trial, except those objections as are directed to 

7 the form of the question. 

8 It is stipulated and agreed between counsel for the 

9 · parties that the proof of the authority of the Commissioner 

10 before whom this deposition is taken is waived. 

11 It is further stipulated that any defects in the 

12 notice are waived. 

13 It is further stipulated that the reading and signing 

14 of the deposition transcript by the witness is not waived. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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6" 
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8 

9 

10 

11 

(The deposition commenced at 

approximately 10:00 a.m.) 

DAVID BURGH, deponent, having been duly sworn by 

the Court Reporter, deposes and states as 

follows: 

DIRECT EXAMINATION 

BY MR. YOUNG: 

Q. Mr. Burgh, as I indicated a moment ago, I'm 

5 

12 · Steve Young with Winston & Strawn, do-counsel for the 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Plaintiff Cubatabaco in this action. 

You were deposed before in this action; is that 

.correct, sir? 

- A. Correct . 

Q. When were you deposed? 

A. November 1st of 2000. 

Q. Since that deposition, sir, you were subpoenaed again 

to appear, I believe, originally in June; is that correct, 

and we've adjourned since? 

A. I -- was I subpoenaed again? 

MR. DOWNING: I don't know. Was he subpoenaed 

again? 

MR. YOUNG: That's my understanding. Let's go 

; . f 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

,,.~ 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
--, 
! 

24 

25 

6 

off the record a moment. 

(An off-the-record discussion was held.) 

BY MR. YOUNG: 

Q. At any rate, you understand that you're here to 

testify further to your last deposition for a limited purpose 

todayi is that correct? 

A. Correct. 

Q. All right. Do you understand, sir, what the limited 

purpose of today's deposition is? 

A. I understand what I was told. 

Q. Okay. Well, without revealing any attorney/client 

communication that you may have had, what is your 

understanding as to the purpose for this deposition here 

today? 

MR. DOWNING: I'm not sure he can do that without 

revealing attorney/client communications. 

It is our understanding that you will be entitled to 

ask Mr. Burgh questions about some documents that were 

produced after his last deposition that pertained to 

attorney/client communications.that we waived after the last 

deposition. 

MR. YOUNG: Okay. 
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9 

1 A. No. 

2 Q. Okay. 

3 A. No. 

4 Q. Do you believe that you did not sign it or you just 

5 don't recall whether you did or not? 

6 A. I don't recall signing it. I'm -- I don't know. I 

7 can't remember. 

8 Q. Okay. And let me separate them out. Do you recall 

9 reviewing it 

10 A. Yes. 

11 Q. -- the transcript --

12 A. Yes. 

13 Q. -- after you were deposed? 

14 A. Yes. 

15 Q. You do recall? 

16 A. I do. 

17 Q. All right. Do you reca:t:l how long after the 

18 November 2000 deposition you reviewed the transcript of that 

19 deposition? 

20 A. No, I don't recall. 

21 Q. Do you recall -- if I can try to refresh your 

22 recollection with regard to a time frame whether it was 

23 within a month or less after the deposition that you reviewed 

2.4 the transcript? 

25 A. I would say yes. 



1 Q. 

10 

· Okay. When you reviewed the transcript, as best as 

2 you recall today, do you recall whether you noted any 

3 inaccuracies in your testimony? .. 

4 MR. DOWNING: I'll note at this stage when I took 

5. the deposition of Kirby Jones Mr. Krinsky refused to let his 

6 witness answer questions on exactly this same line arguing 

7 that Mr. Jones' deposition was limited to certain items and 

8 this was not one of them. Rather than take that same 

9 objection, which I thought was ill-founded, I'll permit him 

10 to answer these questions, but we are going a little afield 

11 from the purpose of this deposition today. 

12 MR. YOUNG: Not to belabor the point, but I 

13 believe the relevance in my question will become evident, and 

14 I won't spend much time on it in any event. 

15 BY MR. YOUNG: 

16 Q. Do you recall the question, Mr. Burgh? 

17 A. No. 

18 Q. The question was whether when you reviewed the 

19 transcript of your deposition you recall noting any 

20 inaccuracies in your testimony? 

21 A. No, I don't. 

22 Q. Okay. Do you recall noti~g any inconsistencies in, 

23 your testimony? 

24 A. No. 

25 Q. Have you since reviewed the transcript again of your 



11 

1 deposition? 

2 A. Yes. 

3 Q. Did you do that recently? 

4 A. Yes. 

5 Q. How recently did you review it? 

6 A. Yesterday. 

7 Q. Okay. When you reviewed the transcript yesterday, 

8 did you note any inaccuracies in your testimony? 

9 A. No. 

10 Q. Okay. Did you note any inconsistencies in your 

11 testimony? 

12 A. No. 

13 Q. Do you recall, Mr. Burgh, in reviewing your 

14 transcript, either yesterday or the first time that you 

15 reviewed it, that there were numerous occasions which you 

' 
16 indicated that you did not recall information about an event 

17 that was asked? 

18 MR. DOWNING: I object to the use of the term 

19 "numerous". Again, I note my continuing objection to this 

20 line of questioning. I don't think it's relevant for 

21 which --

22 MR. YOUNG: Let me state why. There have been 

23 documents produced since Mr. Burgh's testimony in November of·· 

24 2000, and those documents may indicate facts that are either 

25 different from what Mr. Burgh testified to or that elucidate 

; • f 
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1 (The witness reviews Plaintiff's Exhibit No. 3.) 

2 

3 BY MR. YOUNG: 

4 Q. Mr. Burgh, let me indicate the question I'm going to 

5 ask to you. You're welcome to spend as long as you'd like 

6 reviewing the document. 

7 Since you are not cc'd on this document, I'm simply 

8 going to ask whether you recall ever having seen the 

9 document, and if you have, I'm going to ask you more 

10 questions about it. If you haven't, then I'm going to end 

11 there. 

12 A. No, I don't remember. I haven't received this 

13 (witness indicates). 

14 Q. Okay. That's it. 

15 MR. YOUNG: I'm going to ask the Reporter to mark 

16 the document bearing Bates number GCP270 to 273, which 

17 attaches the document bearing Bates number GC 6294 through 

18 6297. 

19 

20 

.21 

22 

23 

(Plaintiff's Exhibit No. 4, Bates No. GCP270, 4/20/89, 

marked for identification.) 

MR. DOWNING: The documents are GCP270 to 273, 

24 and then there's attached GC6294 to 6297, and you're saying 

25 that that's how these were produced? 
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1 MR. YOUNG: Yes. 

2 MR. DOWNING: GC6294 to 6297 was attached? 

3 MR. YOUNG: That is correct. 

4 MR. DOWNING: Okay. 

5 

6 (The witness reviews Plaintiff's Exhibit No. 4.) 

7 

8 BY MR. YOUNG: 

9 Q. Mr. Burgh, you'll note that the first two pages of 

10 the document are the same document that I showed you a moment 

11 ago as Burgh 3. I'm not going to ask you further about that, 

12 since you indicated you didn't recall it. Directing your 

13 attention to the first page, which is a letter from 

14 Mr. Greenberg to Mr. Milstein dated July 6, 1989 -- again, 

15 Mr. Burgh, I'll note that you're not cc'd on it -- my 

16 question to you is: Do you recall at any time ever having 

? 

17 received this letter? 

18 MR. DOWNING: Take a look at it. 

19 BY MR. YOUNG: 

20 Q. Take all the time that you need to review it. 

21 

22 (The witness reviews Plaintiff's Exhibit No. 4.) 

23 

24 A. No, I don't recall ever having seen it. 

25 
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1 isn't? 

2 A. I don't know. 

3 Q. All right. Directing your attention to Burgh 6, sir, 

4 the· December 5th letter, if you'll note the statement toward 

5 the bottom of the first page, "Cubatabaco owns a U.S. 

6 registration, Reg. No. 1,441,404, for a mark consisting of 

7 the word behique together with the Indian Head logo.", and 

8 then directing your attention to the end of the letter on the 

9 second page and the statement, "We believe that the existence 

10 of this registration would bar registration in the U.S. by 

11 any other party of a mark consisting of the Indian Head 

12 design by itself in connection with tobacco products." You 

13 indicated that you don't .recall discussions about Behique; is 

14 that correct? 

15 A. Correct. 

16. Q. Does that change your recollection in any way? 

17 A. No, it does not. 

18 Q. All right. 

19 MR. YOUNG: I'll ask the Reporter to mark as 

20 Burgh 7 a document bearing Bates number GCP274, dated 

21 October 1, 1992 from Mr. Milstein to Mr. Marcus. 

22 

23 (Plaintiff's Exhibit No. 7, Bates No. GCP, 10/1/92, 

24 marked for identification.) 

25 



(-\ 
\ 

39 

1 (The witness reviews Plaintiff's Exhibit No. 7.) 

2 

3 A. Okay. 

4 BY MR. YOUNG: 

5 Q. As you can see, Mr. Burgh, the letter states, 

6 "Enclosed there is a label, a box with a label, and a cigar 

7 with a band from Cubatabaco's Cohiba brand cigar. As we 

8 discussed, we would like to use the label as near as possible 

9 to this one." Do you recall ever seeing this letter? 

10 

11 (The witness reviews Plaintiff's Exhibit No. 7.) 

12 

13 A. 'No, I don't. 

14 BY MR. YOUNG: 

15 Q. Do you recall ever learning of the substance of what 

16 I just read to you from this letter? 

17 MR. DOWNING: When -you say the "substan~e", what 

18 exactly do you mean? 

19 BY MR. YOUNG: 

20 Q. Do you recall ever -- let's take it apart piece by 

21 piece. 

22 The first sentence st~tes, "Enclosed is a label, a 

23 box with a label, and a cigar with a band from Cubatabaco's 

24 Cohiba brand cigar." Let's continue. "As we discussed, we 

25 would like to use the label as near as possible to this one." 



1 

40 

Do you recall any discussion at any time regarding a desire 

2 to use a label as near as possible to the label from 

3 Cubatabaco's Cohiba brand cigar? .. 

4 A. Yes. 

5 Q. What do you recall in that regard? 

6 A. Other than what you just said, that we were looking 

7 to possibly develop a label which closely resembled the Cuban 

8 Cohiba label on the cigar? 

9 Q. Do you recall that such discussion took place at 

10 about the time indicated on this letter? 

11 A. I don't know. 

12 Q. Do you recall any such discussions with anyone in 

13 particular? 

14 A. No. 

15 Q. Okay. 

16 MR. YOUNG: I'm going to ask the Reporter to mark 

17 as Burgh 8 a memorandum dated 12/4/92 from Mr. Milstein to 

18 Mr. Cullman Jr., David Burgh, and John Rano bearing Bates 

19 numbers GCP69 through 89. 

20 

21 (Plaintiff's Exhibit No. 8, Memorandum, 12/4/92, 

22 marked for identification.) 

23 

24 (An off-the-record discussion was held.) 

25 
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1 A. No. 

2 Q. is that right? 

3 A. No. No, I don't. 

4 Q. All right. I 

5 MR. YOUNG: I have no further questions. 

6 MR. DOWNING: No more questions. 

7 THE COURT REPORTER: For the record, who would 

8 like to order a copy of the transcript? 

9 MR. DOWNING: I would. 

10 MR. MILLER: I would, also. 

11 MR. YOUNG: I'd like a copy, and send a copy to 

12 my co-counsel, too, Mr. Krinsky. 

14 

15 

16 

17 

18 (The deposition concluded at 

: • t 

19 approximately 11:45 a.m.) 

20 

21 

22 

23 

25 
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1 STATE OF CONNECTICUT 

2 

3 I, Tina M. Wiese, LSR, Notary Public, duly 

4 commissioned and qualified in and for the State of 

5 Connecticut, do hereby certify that pursuant to notice there 

6 came before me on Tuesday, January 8, 2002, the 

7 following-named person to wit: .DAVID BURGH, who was by me 

8 duly sworn to testify to the truth and nothing but the truth; 

9 that he was thereupon carefully examined upon his oath and 

10 his examination reduced to writing under my supervision; that 

11 this deposition is a true record of the testimony given by 

12 the witness. 

13 I further certify that I am neither attorney nor 

14 counsel for nor related to nor employed by any of the parties 

15 to the action in which this deposition is taken, and further 

16 that I am not a relative or employee of any attorney or 

17 counsel employed by the parties hereto, or financially 

18 interested in this action. 

19 IN WITNESS THEREOF, I have hereunto set my hand this 

20 24th, of January, 2002. 

21 

22 

23 

24 Tina M. Wiese, LSR, Notary Public 

25 My Commission Expires: September 30, 2002 
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1 JURAT 

2 

3 I, DAVID BURGH, do hereby certify that the foregoing 

4 testimony is true and accurate to the best of my knowledge 

5 and belief. 

6 

7 

8 

9 

10 

11 

12 

13 DATE DAVID BURGH 

14 

15 At in said County of 

16 this day of , 2002, personally 
---------

17 appeared DAVID BURGH and he made oath to the truth of the 

18 foregoing answers by him subscribed. 

19 

20 Before me, Notary Public. 

21 

22 My Commission Expires: 

23 

24 

25 
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1 CORRECTION SHEET 

2 

3 I, DAVID BURGH, do hereby certify that the following 

corrections and additions are true and accurate to the best 

4 of my knowledge and belief. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CORRECTION PAGE LINE REASON 

DATE 

At 

this ___ day of 

DAVID BURGH and he 

corrections by him 

DAVID BURGH 

in said County of 

--------- , 2002, personally appeared 

made oath to the truth of the foregoing 

subscribed. 

Before me, ________________ Notary Public. 

My Commission Expires: 
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2 

3 January 8, 2002 

4 

DICKERSON M. DOWNING, ESQ. 

5 MORGAN & FINNEGAN 

345 Park Avenue 

6 New York, New York 10154-0053 

7 IN RE: EMPRESA VS CULBRO 

8 Dear Mr. Downing: 

9 Enclosed along with your copy of the deposition of 

DAVID BURGH taken on Tuesday, January 8, 2002, are the 

10 original signature and correction pages. 

11 Please have the witness read the transcript and 

complete the signature and/or correction pages and return 

57 

12 only the original notarized jurat and errata sheets to 

Attorney Young for filing, along with a copy to all counsel 

13 present. Thank you for your prompt attention to this matter. 

14 Please note that the Rules allow 30 days for this to 

be accomplished. 

15 

16 Sincerely, 

17 /71~v7. ｾｾ＠
Tina M. Wiese, LSR 

18 

19 

20 cc: STEVEN J. YOUNG, ESQ., YORAM J. MILLER, ESQ., 

MICHAEL KRINSKY, ESQ. 

21 

22 

23 

24 

25 
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20:9 3:13 
200 2:5 15:21 
2000 5:18 8:6,22 

9:18 11:24 13:6 
18:6 42:6 

2002 1:19 54:6,20 
54:25 55:16 56:22 
57:3,9 

24th 54:20 
26:22 3:14 
27 21:8 
27th 28:1 30:4,9 
27075 47:10,14 
273 31:16,23 
27327 44:5 

3 
3 3:15 22:2 30:24 

31:132:11 
30 54:25 57:14 
30:24 3:15 
31:20 3:16 
345 2:10 57:5 
35:12 3:17 
37 43:4 
37:6 3:18 
37327 44:5 
37337 44:6 
38:23 3:19 

4 
4 3:16 31:20 32:6 

32:22 33:13 
4/20/89 30:24 31:20 
40:21 3:20 
43:6 3:21 
47:13 3:23 
49 3:7 

5 
5 3:6,17 35:10,12 

35:15 36:24 37:2 
37:19 

5th 37:18 38:4 
50 3:8 
561 20:7 
562 26:9 

6 
6 3:18 32:14 33:8 

36:23 37:6,9,18 
38:3 

6 294 31:17 
6297 31:18,24 32:2 

7 
7 3:19 38:20,23 

39:1,11 49:19 

8 
8 1:19 3:20 40:17 

40:21 54:6 57:3,9 
8399(RWS) 1 :6 
885 2:14 
89 40:19 

9 
9 3:21 35:10 43:3,6 

43:9 
92 17:10 18:15 
97 1:6 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
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: 
: 
: 
: 
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Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition 
Transcript of Humberto Cabezas Suarez, dated July 20, 2000 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

ＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭｾＭＭＭＭＭＭＭＭＭＭＭＭＭＭｸ＠

EMPRESA CUBANA DEL TABACO, d.b.a. 

ORIGINAL 
CUBATABACO, 

vs. 

Plaintiff, 97 Civ. 

8399 (RWS) 

CULBRO CORPORATION and GENERAL 

CIGAR CO., INC., 

Defendants. 

---------------------------------------x 

DEPOSITION OF HUMBERTO CABEZAS SUAREZ 

Reported by: 

ANNE TTE ARLE QU IN 

CSR NO. 1450 

JOB NO. 111141 

New York, New York 

Thursday, July 20, 2000 

; : : 
E S QUI R ETM 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 
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July 20, 2000 

9:35 a.m. 

Deposition of HUMBERTO CABEZAS SUAREZ, 

held at the offices of MORGAN & FINNEGAN, 

LLP, 345 Park Avenue, New York, New York, 

pursuant to Notice, before ANNETTE ARLEQUIN, 

a Certified Shorthand Reporter and a Notary 

Public of the State of New York. 
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APPEARANCES: 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P.C. 

Attorneys for Plaintiff 

3 

740 Broadway at Astoria Place, 5th Floor 

New York, New York 10003-9518 

BY: DEBRA EVENSON, ESQ. 

STEPHEN GOLDSTEIN, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 

345 Park Avenue 

New York, New York 10154-0053 

BY: DICKERSON M. DOWNING. ESQ. 

JANET MURPHY, Summer Associate 

A L S 0 PRE SENT: 

CHRISTINA SANJUAN, Interpreter, Corps Diplomatique 
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IT IS HEREBY STIPULATED AND AGREED, 

by and between the attorneys for the 

respective parties herein, that filing and 

sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 
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C H R I S T I N A SANJUAN, an 

interpreter, having been duly sworn by the 

Notary Public, translated as follows: 

HUMBERTO CABEZAS SUAREZ, 

called as a witness, having been duly sworn 

by a Notary Public, was examined and 

testified as follows: 

EXAMINATION BY 

MR. DOWNING: 

Q. State your name and business address, 

please. 

A. Humberto Cabezas Suarez. My business 

address is the Food Industry Ministry of Havana, 

Cuba. 

Q. Do you have a business card with you 

today? 

A. Yes. 

(Witness handing.) 

Q. Thank you. 

MR. DOWNING: I'd like to mark his 

business card as Exhibit 40. 

THE WITNESS: Can I have yours, 

please? 
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1 Cabezas 

2 do my best. 

3 If you ever want to take a break, 

4 please let me know and when we come to a 

5 convenient stopping point, we shall. 

6 And please remember that you have to 

7 verbalize your answers. The court reporter can't 

8 take down a nod of the head. 

9 A. Of course. I'm ready. 

10 Q. Okay. How long have you been in your 

11 current position? 

12 A. Six years. 

13 Q. What are your duties in your current 

14 position? 

15 A. I am the international relations 

16 director, as well as promotion of investments and 

17 deals, business, of the food ministry in Cuba. 

18 MR. DOWNING: Can you read back the 

19 answer? 

20 (Answer was read back as follows: 

21 "ANSWER: I am the international 

22 relations director, as well as promdtion of 

23 investments and deals, business, of the food 

24 ministry in Cuba.") 

25 BY MR. DOWNING: 
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Cabezas 

Q. What is the business of the food 

ministry in Cuba? 

A. We have 122 companies, manufacturers 

of foods, starting from rums and beer to Juices 

and vegetables, frozen vegetables, also like 

cookies, we also deal with flour from wheat and 

corn. All production that is having 

pertaining to food industries, including meats. 

Q. Does the business have anything to do 

with the tobacco or cigar industry? 

A. Not at this time, but in years past 

the tobacco industry belonged -- was part of the 

food industry. 

Q. During what time period was the 

tobacco industry part of the food industry? 

A. That I remember, from '77 to '82, but 

I come from the tobacco industry. 

Q. I'd like to ask you about your 

experience in the tobacco industry. 

When did you first begin employment 

with the tobacco industry? ｾ＠

A. September 15th, 1950. 

Q. What was your first job in the tobacco 

industry? 
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A. Although I wanted to work at the 

office, my first employment was as an assistant 

with a machine that manufactured, made 

cigarettes. 

Q. How long did you remain in that 

position? 

A. Some months. 

Q. What was your next position in the 

tobacco industry? 

A. In the leaf production within the 

factory for the leaf destined for cigarettes and 

cigars. 

Q. 

position? 

A. 

Q. 

How long did you remain in that 

A year and months. 

What was your next po~ition in the 

tobacco industry? 

A. Cashier, payer for the industry of the 

cigarette and cigar industry. 

Q. 

A. 

Q. 

A. 

I 52 tO I 5 9 • 

How long were you in that position? 

Ten years. 

Over what time period did that occur? 

It must have been from '51 to --
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Q. What was your next position in the 

tobacco industry in 1959? 

A. Accounting director of the cigar 

consolidated industry, or consolidated industry 

of the cigar. 

Q. Did you work for any particular 

company at that time? 

A. Until 1960, for Torres Gener Hermanos 

Sociedad Anonima. 

THE INTERPRETER: Spell it? 

MR. DOWNING: Spell it? 

THE INTE RPRE TE R: Torres, 

T-o-r-r-e-s. Gener is G-e-n-e-r. 

Hermanos in abbreviation is H-n-o-s point 

S-a. 

BY MR. DOWNING: 

Q. What was your next position in the 

tobacco industry? 

A. After being, as I said, director of 

accounting for the consolidated cigarette 

industry, there was a union, an association of 

the cigar consolidated industry and cigarette 

consolidated industry, and then I began being 

surplus chief for the region of Occidental 
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Cabezas 

Province. 

Q. What company were you employed by in 

this time period? 

A. In the year '66, Cubatabaco, Empresa· 

Cubana Del Tabaco. 

Q. What were your duties as surplus 

chief? 

MS. EVENSON: 

Ministro is supply. 

it's supply. 

Just a moment. 

She said surplus, but 

THE INTE RPRE TE R: Supply. 

BY MR. DOWNING: 

Q. What were your duties as supply 

chief? 

A. To guarantee the raw materials and 

materials from the seed and all the process until 

the production was ready for a sale. 

Q. And you were responsible for the 

Occidental Province; is that correct? 

A. Occidental. 

Q. Where is the Occidental Province 

located? 

A. Pilar del Rio. 

THE INTERPRETER: That's the name of a 

11 
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place. 

THE WIT NE S S : (In English) That's the 

. . 
best cigar in the world. 

A. And now it is city of Havana, which is 

another province. At that time it was all one 

and Matanzas. 

Q. How long did you hold that position? 

A. Until 1970. 

Q. What was your next position after 

1970? What was your next position in 1970? 

A. Public relations and publicity 

director of Cubatabaco. 

Q. How long were you public relations and 

publicity director of Cubatabaco? 

A. Seven years, until 1977. 

MR. DOWNING: Can you read back 

actually the question. 

(Record was read back as follows: 

"QUESTION: How long were you public 

relations and publicity director of 

Cubatabaco? 

II ANSWER: Seven years, until 1977.") 

BY MR. DOWNING: 

Q. What were your duties as public 

12 
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relations and publicity director of Cubatabaco? 

A. Everything pertaining to the 

production and commercialization of the tobacco. 

MS. EVENSON: He said marketing. 

THE INTERPRETER: Marketing. Yeah, 

marketing. 

MS. EVENSON: Not production. 

THE WITNESS: (In English) Marketing. 

THE INTERPRETER: Marketing. 

A. Marketing of the tobacco industry. 

Q. Can you give me some example of what 

type of marketing the company engaged in during 

that time period? 

A. Market research in the European 

market, in the Middle East and Latin America. 

Organization of the publicity campaigns, public 

relations and internal advertisement in the 

factories, in the fields, the men who actually 

grew the tobacco in the fields to promote 

production and the citizens' goodwill and the 

consumers' goodwill. 

Q. You held this position until 1977; is 

that correct? 

A. In '77, I then stayed as director of a 

13 



1 
ｾ＠

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cabezas 

that we had to have a campaign, a campaign in all 

the sale the tobacco selling points to get, to 

have, to be able for the tobacco, cigars, to have 

the same image as they had in Europe. 

Q. At this time, which is 1970, 1971, did 

the Cohiba cigar have any image in Europe? 

A. It had been given as presents to 

personalities. The Cubatabaco directors or 

executives also had the opportunity to bring over 

to Europe the Cohiba new design, and I 

particularly witnessed an anxiety on the part of 

the importers, the representatives, the importers 

of the different marks. In those years, in the 

year of 1970, they really wanted to be given the 

Cohiba mark representation. 

Q. Am I correct there were no exports of 

Cohiba in 1971? 

Withdrawn. 

Am I correct that there were no 

exports of Cohiba cigars prior to 1971? 

A. Not official commercialized exports, 

no. 

Q. Were there any unofficial exports? 

A. Gifts. 
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Cabezas 

Q. Do you know how many gifts were given 

out in 1971? 

A. 

Q. 

A. 

Q. 

I don't know. 

Would anyone know? 

I don't know. 

Do you know the name of any individual 

who was given a gift of a Cohiba cigar in 1971? 

A. I cannot be exact, precise, as if it 

·was the year 1970 or 1971. 

MS. EVENSON: '71 or '72. 

A. '71 or '72. 

I personally gave as presents, Cohiba 

boxes in Europe. 

Q. 

gave these 

A. 

Q. 

A. 

Q. 

Mr. Ranier? 

A. 

Q. 

A. 

Do you recall the names of anyone you 

Cohiba boxes to? 

Yes. 

Can you tell me some of the names? 

For example, the second Monaco prince. 

Did you give the cigars personally 

Personally. 

What did the cigar -- withdrawn. 

How many cigars did you give him? 

One hundred with the special ring. 

to 
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A. 

Cabezas 

What did the ring -- withdrawn. 

How was the ring special? 

Because his name was printed, and we 

also gave him a diplom [sic] from the connoisseur 

of a good cigar order. 

Q. Was the Cohiba name on the cigar ring 

in addition to Prince Ranier's name? 

A. 

Q. 

A. 

In the box. 

Where in the box? 

On the cover. When you opened the 

cover, on this face there was the Cohiba dress 

stuck to it. 

Q. When you say "on this face," you mean 

the inside cover? 

A. It was a polished box, which was the 

luxury box as we called it. 

Q. On this luxury box, I'm trying to find 

out where the Cohiba name could be seen. 

Did you have to open the box to see 

the Cohiba name? 

A. Here it was placed (indicating). The 

cigars were placed here (indicating) and the name 

was placed. 

Q. Remember we have a written record, so 
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MR. DOWNING: Either. 

BY MR. DOWNING: 

Q. Were any records kept at any point in 

time which would show the number of cigars that 

were given by Cubatabaco to personalities? 

MR. DOWNING: Amend that to say Cohiba 

cigars. 

A. Yes. I mean numbers I don't know, but 

for example, when in 1975 the first communist 

party congress of Havana was celebrated, all 

socialist parties' delegations· visited Cuba from 

the European social democracy, and of course all 

the communist parties worldwide, and we -- and 

some printed sticks were prepared commemorating 

the congress, that congress, and they were stuck, 

affixed to the Cohiba carton boxes of five 

cigars, to the cedar dressed boxes of five units, 

and to the polished boxes or luxury boxes, also 

inside of the lid a special stick would be 

placed. 

MS. EVENSON: We're looking at sticker 

or --

MR. DOWNING: A label. 

THE INTERPRETER: A sticker or label. 
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BY MR. DOWNING: 

Q. Let me show you Exhibit 37. I don't 

have the color copies with me, but do you see 

that? Is that the sticker you're referring to on 

the first page of the document? 

A. Yes. I cannot read it well, but 

that's it. 

Q. And does that exhibit accurately 

reflect the design of the Cohiba boxes in use at 

that time? 

A. This is a five unit box, yes, card 

box. 

Q. And when was that design first 

adopted? 

A. It was adopted exactly in 1975. 

Q. Prior to 1975, what did the design of 

the Cohiba boxes look like? 

A. Instead of this seal, what it had was 

a guaranteed seal from the Cuban government. 

Q. With the exception of the seal, did 

the box look the same as it does in Exhibit 37 

prior to 1975? 

A. Yes, yes, of course. 

Q. All right. Without the seal, when was 
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Q. Cubalse was responsible for the 

diplomat stores during that time? 

A. And in this period also. 

Q. Do you know how many Cohiba c1gars 

were sold at diplomat stores 1n any year during 

that period from' 67 to '82? 

A. No, I have not that number. 

Q. Do you know how many Cohiba c1gars 

were given to personalities from the years 1967 

to 1982? 

A. No. I have an idea about the ones 

that I gave, but no. 

Q. Would your answer be the same if I 

asked you if you know how many were g1ven away 1n 

a g1ven year? 

A. No, I don't know. It wasn't my 

field. My field was marketing and publicity. 

Q. Do you know how many you gave away 

from '67 to '82, Cohiba cigars? 

you 

A. , 67? No, '71. 

Q. I'm sorry. '71. 
>I 

Do you ｫｮｯｾ＠ how many .. 

A. Every time I traveled to Europe, and I 

used to do it two or three times a ｹ･｡ｲｾ､･ｰ･ｮ､ｩｮｧ＠

ｾ＠
.' , 

37 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

38 

Cabezas 

on the year, I would take eight or ten cigar 

boxes. 10 containers, displays of 50, but in 

different, smaller containers and boxes of 25 

units. 

Q. What size boxes were Cohiba cigars 

sold in Cuba during this time period? 

In other words, I believe you said 

that the box shown in Exhibit 37 is a five box, a 

five cigar box. 

A. This box is five in card box, 

colored. Ten of these would be placed in a 

display, and the lid of the display would be an 

advertising exhibit, so it would be easy for the 

consumer to take that container from the display 

out of the box. 

Q. If I were to have gone in a diplomat 

store in Cuba during the 1970s, would I have seen 

Cohiba cigars on display? 

A. Yes, of course. 

Q. How were they displayed? 

A. On the store of Fifth Avenue and 42nd 

Street, entering to the right, there was a sales 

area of cigarettes, cigars, seeds, pipes, matches 

as in every other store in the world. There 
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Do you recall 

And if you want any more information, 

in Switzerland, Mr. Adolf Weinauer from the 

Weinauer Trading Company. 

Q. Do you recall having conversations 

with any of these individuals when they asked you 

about the availability of Cohiba? 

A. Yes, of course, perfectly. 

Q. When did these conversations occur? 

A. During 1970, in '72 when I finished a 

study, market study, English market study, I had 

occasion to visit each and all of these people. 

And during the '70s I would go to 

England two or three times a year for the 

publicity campaigns that we contacted there, like 

in other markets too. And also they would come 

to Havana to discuss the publicity expenses. 

We would have an information center 

located in London, and the pressure to be given 

the representation of Cohiba on the part of these 

people, individually, of course, each of them 

would make pressure to be given the 

representation, was constant because of the fame 

of the Cohiba. 
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I brought to Cuba, seven journalists 

from the main English newspapers or 

publications. That must have been around '74 or 

something like that. They visited the fields, 

they visited the factories and all of them wanted 

to go to the Cohiba factory. 

Cohiba. 

They all asked for 

Q. What we re the - -

A. Because it was a myth, a real myth. 

Q. What were the names of these 

journalists? 

A. I do not have the names now. It could 

be that I have records, but not here. 

MR. DOWNING: I would ask that records 

be produced. 

BY MR. DOWNING: 

Q. What publications did these 

journalists represent? 

A. The Times (In English) and three or 

four newspapers more. 

, 
(Through the interpreter) Th~ee or 

.;: 

four newspapers. I don't remember the names of 

all the newspapers, but they published all the 

information about Cuba, the tobacco ind~stry. It 
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there should be six. 

Q. Was the word -- were any of the 

designs shown in Exhibit 38 used on the outside 

of the box? 

A. Of course one of the two is exterior, 

but I cannot define now which one. It could be 

either 95 or 96. 

Q. You mentioned earlier that you 

believed the mark Cohiba was famous. 

A. Of course: It is famous. 

Q. When did it become famous? 

A. Well, I learned of the fame, of the 

mark's fame, _when I started going to Europe at 

the beginning of the '70s, and the tobacco world 

in Europe, people from the tobacco world in 

Europe started talking to me about the mark. 

Q. Did you ever conduct any surveys to 

measure the fame of the mark? 

A. The surveys were conducted to find out 

the Cuban cigar fame. 

Q. What surveys were conducted? 

A. Studies of fame, opinion polls, polls 

about the publicity we were making, survey or 

investigation of the chain, distributing chains. 
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Q. Are you aware of any surveys conducted 

by the company that do pertain to Cohiba 

specifically? 

A. I have no knowledge as a survey 

technically. 

As a personal poll, yes. 

Q. What knowledge do you have regarding a 

personal poll? 

A. The aspiration on the part of the 

exporters and the consumers to be able to, to get 

the Cohiba mark sold in the market. 

Q. What aspirations of the consumers were 

you aware of? 

A. The Fox House in London, a firm in 

London which is a very important firm which has 

an important market, tobacco market, I was 

introduced to them. No. They introduced me to 

the president at that time, the president of the 

Barclay Bank in London, and in our conversation 

he told me that when would he be able to buy, to 

purchase ~he cigars that Fidel smoked of the 

Cohiba mark. 

Q. When did this communication take 

place? 
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A. '74 or '75. '75 possibly. 

Q. Do you recall the name of the 

president of the Barclay Bank with whom you 

spoke? 

A. Not at this time. 

Q. Did any other consumers express a 

desire to purchase Cohiba cigars to you? 

A. I used to speak to many people in the 

stores, sale stores in Europe, but it is 

difficult for me to remember to give you the 

exact names. 

Q. Did any. Is that it? You want 

to ... 

Did any of these consumers or 

importers write you to request that you supply 

Cohiba cigars? 

mail. 

A. 

Q. 

A. 

It is possible, but I do. not keep that 

Would anyone have kept that mail? 

I am not sure. 

MR. DOWNING: ·To the extent it 

exists --

THE WITNESS: Many years have gone 

by. 
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MR. DOWNING: To the extent it exists, 

I ask that any such correspondence be 

produced. 

BY MR. DOWNING: 

Q. Do you recall ever receiving any 

written requests for Cohibas, specifically recall 

receiving written requests for Cohibas? 

A. I don't remember to be precise. 

Q. Do you know why Cubatabaco did not 

export Cohiba cigars during this time period 

commercially? 

Let me rephrase it. 

Do you know why Cubatabaco did not 

commercially export Cohiba cigars during this 

time period? 

A. Because the commercial line of 

Cubatabaco did not specify that. 

order that. 

We did not 

Q. Do you know why Cohiba was not 

included within that commercial line? 

A. There was not -- there was no 

authorization from the state council to 

commercialize it, only in the diplomarkets. 

Q. Do you know why the state council did 
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Q. Prior to this lawsuit, had you ever 

had any knowledge that any third party used 

Cohiba? 

A. No. 

Q. During your tenure at Cubatabaco, was 

there ever a promotional campaign for Cohiba 

cigars? 

A. Within the habanos promotional 

activity, we included images of Cohiba in some 

medium. 

Q. What medium? 

A. A calendar. 

Q. Other than a calendar? 

A. In a magazine ad. 

Q. In what magazine? 

A. Several magazines in Europe. 

Actualidad Tabacalera, maybe this one was also 

placed in Playboy. I'm not sure. The Readers 

Digest in France. 

Q. During what time frame were these 

advertisements placed in these magazines? 

A. I would say about '75 or '76 and '77. 

MR. DOWNING: I ask that these 

magazines be produced. 
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BY MR. DOWNING: 

Q. To whom was the calendar distributed? 

A. Madrid in Spain, in England through 

the habanos information center, SEITA in France, 

the Swiss importers, some Latin American firms 

got their calendars, in Cuba. 

Q. Over what time period was this 

calendar distributed? 

A. In the year '76, 1976. 

Q. How many calendars were distributed? 

A. Between 5 and 7,000. I don't remember 

the exact amount. That was more or less the 

number of calendars that we made, manufactured 

yearly. They were expensive and the distribution 

was also costly. 

Q. Other than those advertisements and 

calendars, did Cubatabaco prepare any advertising 

or promotional material which referred to Cohiba? 

A. Not that I remember. 

Q. Did Cubatabaco, during your tenure 

there, prepare any publicity material referring 

to Cohiba? 

A. At that time we were doing the 

traditional campaign, and we would include a 
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1 Cabezas -
2 What do you mean when you say the 

3 information was not kept? 

4 A. No, the center, the information center 

5 was not kept. 

6 Q. Do you know if Cubatabaco still 

7 maintains press clipping files? 

8 A. I don't know. 

9 Q. During your tenure at Cubatabaco, did 

10 you maintain any press clippings about Cohiba? 

11 A. Whenever they were published, yes. 

12 Q. Do you recall any specific 

13 publications? 

14 A. No. 

15 MR. DOWNING: All right. I ask that 

16 any press clipping files kept by Cubatabaco 

17 or Habanos regarding Cohiba be produced. 

18 BY MR. DOWNING: 

19 Q. You mentioned earlier the myth of 

20 Cohiba. 

21 Did you prepare any material that 

22 describes that myth? 4 .. 
23 A. No. Some article was published at the 

24 national Cubatabaco magazine, but I did not write 

25 anything myself or neither do I recall ,xactly at 
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what time in the '70s it was done. 

Q. Where was this article published? 

A. In the Cubatabaco international 

magazine. 

Q. What is the Cubatabaco international 

magazine? 

A. At that time we were publishing two 

magazines relating to tobacco; one in Spanish, 

Cubatabaco, and the other one in English and 

Spanish, which was the international edition of 

Cubatabaco. 

Q. Over what time period were these 

_magazines published? 

A. It must have been from '73 to '78 or 

perhaps to '80. 

being published. 

I don't remember when it stopped 

Q. Do you know why it stopped being 

published? 

A. Because of the structure changes. 

Q. Was there any magazine that replaced 

this mag,azine? 

A. I don't know. 

Q. Am I correct that it's your belief 

that this magazine carried an article about 
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Cohiba in it at some point during your tenure at 

Cubatabaco? 

A. Yes. 

MR. DOWNING: All right. I ask that 

that magazine be produced. 

MS. EVENSON: I think it's been 

produced. 

MR. DOWNING: Has it? 

MS. EVENSON: Yes, it was produced in 

the first productions, at least editions 

that mentioned Cohiba. 

MR. DOWNING: Okay. I don't recall, 

but that doesn't mean ~t hasn't been 

produced. 

MS. EVENSON: I know that they looked 

for it. 

MR. DOWNING: All right. Well, to the 

extent it hasn't been produced, I ask that 

it be produced. 

BY MR. DOWNING: 

Q. Have you ever read any material 

regarding the myth of Cohiba? 

A. A lot has been written, but I don't 

remember exactly. 
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Q. I just want to clarify a few dates. 

When were Cohiba cigars first 

available for purchase in diplostores? 

A. 

exact year. 

In the '70s. 

'72, about. 

I cannot tell you the 

After the design, the 

second design. 

Q. After the design you talked about 

earlier? 

A. Correct. 

Q. When were Cohiba cigars first given 

out to foreign dignitaries? 

A. Since the first design or -- since the 

first design we can say. ,1967, around. 

Q. But am I correct you do not know the 

number that were given out to foreign 

dignitaries? 

A. No. 

Q. Am I also correct you do not know the 

date that the cigars were first commercially 

marketed overseas? 

A. No. 

Q. Have you ever read Mr. Garrido's book 

on the Cohiba cigar? 

A. I haven't read it. I know that it 
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the food industry? 

A. Not directly. 

Q. Did you have any indirect involvement? 

A. The personnel who worked for me could 

have been involved in the activities. 

Q. Do you have any recollection as to 

whether or not they were? 

A. In that period of time there were some 

international fairs that my fair design personnel 

traveled under the costs of Cubatabaco, but I do 

not remember right now what was promoted in those 

fairs. I am talking about the first years, in 

the '80s. 

MR. DOWNING: All right. Thank you 

very much. That's all I have. 

(Time noted: 12:15 p.m.) 

HUMBERTO CABEZAS SUAREZ 

Subscribed and sworn to before me 

this day of 2000. 
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C E R T I F I C A T E 

STATE OF NEW YORK 

ss. 

COUNTY OF NEW YORK 

I, ANNETTE ARLEQUIN, a Certified 

Shorthand Reporter and Notary Public within 

and for the State of New York, do hereby 

certify: 

That HUMBERTO CABEZAS SUAREZ, the 

witness whose deposition is hereinbefore set 

forth, was duly sworn by me and that such 

deposition is a true record of the testimony 

given by the witness. 

I further certify that I am not 

related to any of the parties to this action 

by blood or marriage, and that I am in no 

way interested in the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

ｾ＠
set my hand this 1st day of August~ 2000. 

ANNETTE ARLEQUIN, CSR, RPR 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition 
Transcript of Michal J. Clements, dated December 4, 2001 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 



ORIGINAL' 
1 IN THE UNITED STATES DISTRICT COURT 

2 SOUTHERN DISTRICT OF NEW YORK 

3 

4 

5 EMPRESA CUBANA DEL TABACO 

6 d/b/a CUBATABACO, 

7 Plaintiff, 

8 

9 -vs- No. 97 Civ. 8399 (RWS) 

10 

11 CULBRO CORPORATION and 

12 GENERAL CIGAR CO., INC., 

13 Defendants. 

14 

15 

16 The deposition of MICHAL J. CLEMENTS, 

17 called by the Plaintiff for examination, pursuant to 

18 subpoena and pursuant to the Federal Rules of_Civil 

'19 Prbcedure for the United ｓｴ｡ｾ･ｳ＠ ｄｩｳｴｾｩ･ｴＭｃ､ｵｲｴｳ＠

20 pertaining to the taking of depositions, taken before 

21 Cynthia J. Conforti, Certified Shorthand Reporter and 

22 Notary Public within and for the County of Cook and, 

23 State of Illinois at Conference Room 35C, 35 West Wacker 

24 Drive, Chicago, Illinois, commencing at the hour of 

SPHERJON DEPOSITION SERVICES 
(212) 490-3430 
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1 9:18 a.m. on the 4th day of December, A.O., 2001. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

APPEARANCES: 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY 

& LIEBERMAN, P.C., By 

MICHAEL KRINSKY, Esq. 

(740 Broadway at Astor Place 

New York, New York 10003-9518) 

(212) 254-1111 

e-mail: mkrinsky@rbskl.com 

On behalf of the Plaintiff; 

LA"..'HAM & WATKINS, By 

YORAM J. MILLER, Esq. 

(885 Third Avenue 

Suite 000 

New York, New York 10022-4802) 

(212) 906-1325 

e-mail: yoram.miller@lw.com 

On behalf of the Defendants; 

SPHERION DEPOSITION SERVICES 
(212) 490-3430 

·' 



1 APPEARANCES: (Continued) 
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MUCH SHELIST FREED DENENBERG 

AMENT & RUBENSTEIN, P.C., By 

LORNE T. SAEKS, Esq. 

(200 North LaSalle Street 

Suite 2100 

Chicago, Illinois 60601-1095) 

(312) 621-1750 

e-mail: lsaeks@muchlaw.com 

On behalf of the Deponent. 

* * 

SPHERION DEPOSITION SERVICES 
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18 

19 

20 

21 

22 

23 

24 

-

(Whereupon Exhibit 1 was 

marked for identification.) 

(Witness duly sworn.) 

MICHAL J. CLEMENTS, 

called as a witness herein, having been 

first duly sworn, was examined and testified 

as follows: 

DIRECT EXAMINATION 

BY MR. KRINSKY: 

Q. State your name and your address. 

A. Michal Clements. My work address or? 

Q. Either is fine. 

A. 2669 Orrington Avenue, Evanston, Illinois, 

60201. 

Q. My name is Michael Krinsky. I'm with the law 

4 

firm of Rabinowitz, Boudin, Standard, Krinsky & 

Lieberman. We are co-counsel with Winston & Strawn for 

the plaintiff in this case. 

Yoram Miller from Latham & Watkins is here 

representing the defendants in the case, and you have 

your own attorney here today. 

I'll be asking you a series of questions. The 

reporter will transcribe my questions and your answers. 

If any of my questions are not clear, please tell me, I 

SPHERION DEPOSITION SERVICES 
(212) 490-3430 
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1 will try to clarify them. If at any point you want to 

2 take a break, let me know and we'll accommodate you of 

3 course. Have you ever been deposed before? 

4 A. Yes, one time. 

5 Q. What did it concern, the case? 

6 A. It concerned my employer of many years ago which 

7 was National Securities & Research CQrporation, and I 

8 don't recall the specifics. I just know it was related 

9 to them. It was many years ago, 15 or something like 

10 that. 

11 Q. Let's mark as Plaintiff's we'll call it for this 

12 deposition Clements 1, the notice of the deposition and 

13 the subpoena. And you're appearing here today pursuant 

14 to that subpoena; is that correct, that is attached to 

15 the notice? 

16 A. 

17 Q. 

18 A. 

19 ｑｾ＠

20 A. 

21 Q. 

22 Group? 

23 A. 

24 Q. 

Yes. 

Okay. Thank you. By whom are you employed? 

The Cambridge Group. 

How long have you been there? 

It's been about eight years. 

What is your current position at The Cambridge 

I'm a principal. 

How many principals are there in The Cambridge 

SPHERION DEPOSITION SERVICES 
(212) 490-3430 
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1 Group? 

2 

3 

A. 

Q. 

. 6 

About ten. 

When you first came to The Cambridge Group what 

4 was your position? 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

I think I_ was called a consultant at that time. 

What year was that approximately? 

1992 maybe. 

Okay. And then could you tell me your 

9 successive positions? 

10 A. That was it. I was promoted to principal, so 

11 there wasn't really a series of interim steps. 

12 

13 

14 

Q. 

A. 

Q. 

When w~re you promoted to principal? 

I think it was probably around 1994. 

At that time how many principals were there in 

15 the firm? 

16 

17 

A. 

Q. 

Not that many, maybe six. 

How many employees approximately doe~ ~he 

18 Cambridge Group have? 

19. A. We're vacillating this year, but I think between 

20 the two offices, Chicago and New York, we probably have 

21 around 70. 

22 Q. 

23 staff? 

24 A. 

Of those approximately how many are professional 

Probably about 40. 

SPHERION DEPOSITION SERVICES 
(212) 490-3430 
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7 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

7 

Q. Were these the approximate numbers in 1998? 

A. We had grown a lot, and we have a chart of our 

growth, and it had been around 25 percent a year, so I 

think everything would have to be scaled down 

proportionately to 1998, so if it was 70 now, it may be 

45 or something in 1998, kind of scaled down. 

Q. Did you have a New York office in 1998? 

A. We had a Greenwich, Connecticut office, which, 

you know, would serve as New York obviously. 

Q. And you worked out of the Chicago office? 

A. Yes, always out of the Chicago office. 

Q. Now, prior to your working with The Cambridge 

Group, why don't you give me your employment history. 

A. I worked with another consulting firm which was 

Booz, Allen & Hamilton here in Chicago, and I joined 

them in 1989 after graduating from the University of 

Pennsylvania Wharton School, and I was working in their 

Chicago office as a consultant. 

Q. When did you graduate from the Wharton School? 

A. 1989. 

Q. With what degree? 

A. That was the MBA. 

Q. Is there a concentration within the MBA? 

A. Oh, for my graduate degree my concentration is 

SPHERION DEPOSITION SERVICES 
(212) 490-3430 
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' \ 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

for finance, finance, that's what I did for my grad~ate 

degree. I also went there for my undergraduate degree. 

Q. To Penn or to the Wharton? 

A. To the Wharton. Wharton. 

Q. Wharton, not Penn? 

A. Wharton, still part of Penn though. 

Q. So they say. 

A. Yes. 

Q. Or the other way around. 

A. Yes. 

Q. And when did you get your --

A. 1984. 

Q. That was your bachelor degree? 

A. Yeah, yeah. 

Q. Okay. And at Booz, Allen, what sort of work did 

you do? 

A. Sort of similar to what I do now, marketing 

strategy consulting. 

Q. Could you briefly describe the business of The 

Cambridge Group? 

A. Well, we call ourselves demand strategy 

consultants. Our clients are generally very large 

corporations here. Might be a Kraft or someone of that 

nature. And we would work with them on strategies to 

SPHERION DEPOSITION SERVICES 
(212) 490-3430 
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1 better market their products and services to develop new 

2 products. It could be an international strategy, those 

3 are some of the main -- their brands, those are some of 

4 the main aspects of what we do. 

5 Q. And besides Kraft as an example, give me a 

6 couple other examples of your clients. 

7 

8 

9 

10 

A. 

Q. 

A. 

Some clients don't like to be named. 

Well, of course. 

So let me think for a second of those who are --

MR. SAEKS: Just to interject, if you have any 

11 confidentiality limits, I would object to your 

12 responding. 

13 THE WITNESS: Yes, I will not resp, nd to anyone 

14 that has requested that we not mention that we work with 

15 them. 

16 So I'm thinking of those who would be okay. 

17 Well, R.R. Donnelly is a client, so that's one. 

18 BY MR. KRINSKY: 

19 Q. Let me make it easier. There are other clients 

20 of the firm which are of comparable size and prominence 

21 to Kraft? 

22 

23 

A. Yes, exactly. 

My main point was that most of them are large 

24 corporations. Actually, General Cigar would b~ small by 
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10 

comparison to most of our clients. 

Q. Okay. That's fine. Thank you. 

In preparation for this deposition today did you 

review any documents? 

A. I reviewed the one that was sent to me, this 

one, the June 15th, 1998. 

Q. Who sent that to you? 

A. It was Lorne who sent it to me. Because it said 

that in the letter that most prominently related to this 

document to have knowledge of it, so I thought it would 

be good to review it. 

Q. In preparation for this deposition have you 

spoken to anyone from the attorneys for General Cigar? 

A. No. 

Q. And The Cambridge Group designed a project for 

General Cigar in 1998; is that correct? 

A. Yes. Yes. 

Q. Since the conclusion of that project has The 

Cambridge Group undertaken any other work for General 

Cigar? 

A. There was another project at the same time 

period subsequent to the original project since that 

time which was still 1998. It may have trickled into 

the beginning of '99, I'm not perfectly sure on that. 
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1 There's been nothing since then. 

Q. 

A. 

What was that project, that second project? 

That second project was looking at the segments 

11 

2 

3 

4 of consumers in the cigar market. It was a quantitative 

5 segmentation of the consumers in the cigar market. 

6 

7 

Q. 

A. 

That work ended sometime in 1999 you believe? 

Yes. I don't think it went substantially into 

8 1999. We would have to check that, but it began 

9 actually while this project was still going on, ran for 

10 four months, so it couldn't have been too late into 

11 1999. 

12 Q. Prior to the 1998 project was there any other 

13 work for General Cigar? 

14 A. No. Nor did I know any of the folks at General 

15 Cigar. 

16 Q. Have you had any contact with General Cigar 

17 since the conclusion of that second project? 

18 A. I think, yes, there's been a few things, not 

19 within the past year, possibly within the prior year. 

20 We have an outstanding invoice with General Cigar, which 

21 is not a large sum of money, but, nonetheless, we have 

22 very well documented that these were business expenses 

23 conducted for General Cigar, and they have chosen not to 

24 pay, so we've had several conversations in an attempt to 
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1 was expecting at that time, so he would better know the 

2 month for when that timing exactly would be. 

3 Q. In approximately April of 1998 Cambridge Group 

4 was engaged by General Cigar? 

A. The start, okay. 

Q. How did that come about? 

13 

5 

6 

7 A. Rick Kash who is a principal in my firm had been 

8 in conversations with Judy Harrison who was then the 

9 president for new ventures for General Cigar 

10 Enterprises, as it wa~ called, new business ventures 0£ 

11 General Cigar. And they had a number of conversations, 

12 and she chose to move ahead with the project. 

13 Q. Do you know how he had any developed any contact 

14 with'her? 

15 A. I don't know how he was introduced to Judy. I 

16 do know that Rick had mentioned that he had previous 

17 experience with Edgar Cullman, Sr. solely on a 

18 charitable -- just on a charitable front with the New 

19 York Hospital, so it was not a lengthy experience. The 

20 gist of it was he said that he was amazed that this 

21 gentleman of considerable wealth would not make a 

22 donation in a case where he had personally benefitted 

23 from the services of that health care provider, because 

24 if you know Rick at all he's very involved with 

SPHERION DEPOSITION SERVICES 
(212) 490-3430 



1 charitable. 

2 MR. MILLER! I do object and move to strike the 

3 portion of the answer that's nonresponsive. 

4 

5 

THE WITNESS: It's hearsay. 

MR. KRINSKY: We can move on. The judge will --

6 fine. Okay. Just making a record. 

7 Q. What was the project that General Cigar engaged 

8 The Cambridge Group for? 

9 

10 

11 

A. 

Q. 

A. 

The first project? 

Yes. 

Was really looking at how they could take their 

12 brands such as Macani~io, which turned out to be the 

13 biggest brand, and e{pand them into new business 

14 ventures, so working with Judy Harrison who was in 

15 charge of these new business ventures, where could they 

16 take these brands. At that time they had already opened 

17 a Club Macanudo in both New York and Chicago, so they 

18 had already expanded their brand into the restaurant 

19 kind of business. 

20 Q. Who from The Cambridge Group worked on this 

21 project? 

22 A. Myself, Rick Kash obviously, and a gentleman by 

23 the name of David Decker. 

24 Q. And Rick Kash is the founder of The Cambridge 
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15 

Group? 

A. Yes. 

Q. What was his role compared to your role for 

instance? 

A. He was involved more from a senior oversight 

level, so he was not going to all of the meetings, not 

going to all of the customer research, but if there 

would be meetings with the board, which we had maybe 

three meetings or four meetings, he would be in those 

meetings. 

Q. Did you attend those meetings as well? 

A. Oh, yes, absolutely, yes. 

Q. I know from the documents that have been 

produced there were interviews of management. 

A. Yes. 

Q. Did he conduct any of those interviews? 

A. He ended up needing to do some of those 

interviews. They were extremely difficult to set up, 

and at some moments we would be told well, this person 

is available today in New York at 3 p.m., and we would 

have gone up to Connecticut to interview somebody else, 

and so as a practical matter, although I would have 

generally done all of the interviews, it became 

necessary for Rick to do interviews simply to get them 

SPHERION DEPOSITION SERVICES 
(212) 490-3430 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1.3 

~..__ .. ..-" 

14 

· 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

done. 

Q. Okay. And what was your role in the project? 

A. I was kind of managing from an overall 

day-to-day standpoint. 

Q. What was Mr. Decker's role? 

A. David was -- I was trying to recall whether he 

was a project director at the time or a consultant. He 

was working on the project full time, and, you know, 

basically helping me deliver the project, whatever was 

required. Actually, David would have been the one who 

helped me put together many of the documents. 

Q. What is his experience? 

A. David's experience? 

Q. Yes. 

A. He had many years of consulting experience. 

P~ior to joining The Cambridge Gioup he was with a 

company called Mars & Company, and he was -- that may be 

six years, and then he was with The Cambridge Group by 

the time he was on this project probably like two years, 

so, and then other than that he had an undergraduate 

degree I think also from Penn Wharton, yes. 

Q. And within the company were you senior to him? 

A. Yes, yes, I was his boss for this job. We don't 

have ongoing teams. He wouldn't always work for me, but 
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for the purpose of this assignment he was working for 

me, and he was located out of the Greenwich office. 

Q. Now, on the General Cigar side for this project 

was there a group of people to which you related 

principally? 

A. It was really Judy, Judy Harrison, because she 

was really the client. Again, we were focused on where 

we could take their brands to new business ventures for 

this assignment. For this assignment. 

MR. MILLER: Once again, I object as 

nonresponsive. Question was basically who did she 

interact with. 

THE WITNESS: I'm sorry. 

BY MR. KRINSKY: 

Q. You can continue though. Continue what you were 

saying. 

The objection stands? 

.A. They entered the -- I see your point. 

It was Judy. In the course of the project we 

interviewed people on a one-shot basis. As you 

mentioned, there were interviews. We had maybe four 

meetings with these board members at periodic points in 

the project to check in with them. And there were 

members of the management team who were in the board 
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1 meetings with whom we would have met prior to the 

2 meeting like Edgar Cullman, Jr. primarily. But day to 

3 day the main person was Judy. I mean ... 

4 Q. It was your understanding that she in turn 

5 reported back to the management? 

6 

7 

8 

A. 

Q. 

A. 

She reported to Edgar, Jr. 

Edgar Cullman, Jr. 

Yes, yes. It's very typical in a consulting 

9 assignment that there is a client leader who is the main 

10 person that we interact with day to day. It's just much 

11 more efficient than if we spread ourselves out 

12 throughout the corporation. And then there are 

13 management checkpoints whereby a larger management group 

14 comes in and says, how is this project going? That's 

15 the typical way consulting projects are run. 

16 Q. On this project was there a management 

17 checkpoint? 

18 A. Like these board meetings that I'm mentioning to 

19 you, yes. And this document would have been such a 

20 meeting. 

21 

22 

23 

24 

Q. 

A. 

Q. 

A. 

Are you referring to which document? 

The June 15th. 

And what meeting was that? 

Well, it was a progress update, which is what we 
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would call any interim meeting, so we would have 

completed a substantial amount of work, and we would be 

there to share our initial conclusions. It's not a 

final meeting when we've come to all of the conclusions 

but more of a progress update. 

Q. And this document was presented to a meeting of 

people from General Cigar? 

A. The board. 

Q. The board of directors? 

A. Yes. There wasn't really a management group. 

That's very unusual. Normally there would be a 

management group, but in this case it was the board of 

directors. 

Q. Could you show me the document? 

A. Sure. 

Q. The document you're referring to for the 

purposes of identification is dated June 15th, 1998. 

It's on The Cambridge Group logo, and it's headed 

General Cigar Building the Premium Cigar Consumer and 

Brand Factbase - Progress Update. 

19 

A. There's some pages at the back that didn't seem 

to really fit with that document. I don't know what 

they were actually. They may have been the appendix and 

just not labeled as such. 
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20 

Q. The first page of the document is A-I? 

A. Yes, all 6f that ｭ｡､ｾ＠ sense. We went through 

the As, the Bs, the Cs, the Es, and then you hit some 

strange numbered pages that were probably the appendix 

that weren't probably labeled. 

Q. E-18 is the last in what appears to be the 

sequence? 

A. And then there could have been an appendix, but 

again they're just sort of tacked on there. 

Q. Pages one through 13 is at the end of this. I'm 

going to mark this for clarity Exhibit Number 2 to the 

deposition. 

(Whereupon Exhibit 2 was 

marked for identification.) 

MR. KRINSKY: Now, I want to mark a document 

produced to us by The Cambridge Group as Number 3. It 

bears Bates stamp numbers CAM 39 through 54. We'll make 

that 3. Okay. Off the record. 

(Whereupon a discussion was 

had off the record.) 

(Whereupon Exhibit 3 was 

marked for identification.) 

BY MR. KRINSKY: 

Q. Now, if you could take a look at that document. 
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1 And could you identify this document? 

2 A. Yes. This document looks like the project 

3 proposal for the project that we spoke of. 

4 

5 

6 

Q. 

A. 

Q. 

Right. And the first project? 

Yes, exactly. 

Turn your attention to paragraph -- page four, 

7 I'm sorry. 

8 

9 

A. 

Q. 

Yes. 

And it states that under objective Build a 

10 consumer-driven and fact-based tangible road map which 

11 will enable General Cigar to profitably grow. 

12 And then underneath that, Understand Macanudo 

21 

13 and Partagas brands and architect both the stre·,,qths, as 

14 well as the limitations for these brands. 

15 Was that one of the objectives of the project? 

16 A. Yes. I believe it's reconfirmed again in this 

17 June 15th document it was an objective, yes. 

18 Q. And at some point was Cohiba added to the brands 

19 which you were going to study as part of this project? 

20 A. Yes. I think that probably any brand they had 

21 would have been asked about like the Punch that I 

22 mentioned that David Danziger was managing at the time. 

23 They have a lot of brands, premium brands I should say. 

24 The focus was premium. I think actually --
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BY MR. KRINSKY: 

(Discussion between deponent 

and counsel sotto voce.) 

Q. And turning to page six, it's stated there, 

There Are a Number of Questions w0ich Must Be Answered 

as a Result of This Effort. And then the first section 

22 

under that is, Understanding current brand equities will 

have to be one of the first steps for this assignment. 

Did you draft this document? 

A. No. 

Q. Who did? 

A. Rick Kash. 

Q. Did you see it before it was submitted? 

A. No. But this looks straightforward to me. 

Q. Are you familiar with the te'rm "brand equities"? 

A. Yes. 

Q. That's a term that your company uses? 

A. Yes. 

Q. What is meant by that? 

MR. MILLER: Objection. Do you mean generally 

or in this context? 

BY MR. KRINSKY: 

Q. In the context of this study. 

A. When we look at the brand equity, we look at 
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1 everything that the customer has in terms of experience 

2 with the brand and also what is said about the brand, so 

3 we believe it is something that creates expectations 

4 about the brand, so if you had a Macanudo brand and you 

5 had a certain series of perceptions associated with it, 

6 if you put it into a restaurant as they did, that that 

7 would then create an expectation that the Club Macanudo 

8 restaurant would be of the same caliber as the Macanudo 

9 cigar. 

10 Q. And that first section goes on, We will have a 

11 fact-based understanding of growth opportunitiei for our 

12 own brands, as well as those of co-branding partners 

13 based upon both deductive and inductive methodologies. 

14 Was part of the study to explore the growth 

15 opportunities for the General Cigar brands, growth 

16 opportunities for their cigar business? 

17 A. No. No. Very clearly not. The focus of this 

18 study was how could you take the brands and apply them 

19 to different businesses, so it was clearly not on the 

20 cigar front. That was a very clear demarcation. 

21 Q. Now, to accomplish your project you felt you 

22 needed to understand the equities of the brands? 

23 A. The equities, yes. Yes. But they were very 

24 clear that they were not getting into the cigar side. 
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24 

Q. Look at page 12, please, on the page titled 

Final Deliverables, and it begins, At the conclusion of 

this work, the team will deliver the following. And 

then underneath that the fourth point down, I'm sorry, 

the third point down, it reads, An understanding of 

current brands and equities which will have application 

to the cigar business, as well as to potential new 

business categories. Was that activity pursued? 

A. We needed to define the equities, but the whole 

goal again was to go to new business ventures. They 

specifically did not ask our opinions about how would 

you then apply this to the cigar business. It was a 

pretty clear divide in terms of responsibilities. 

Q. Was it one of the incidental benefits that 

was --

A. They may get some additional understanding of 

their equity which they may choose to use for their own 

purposes. 

MR. MILLER: Objection. 

MR. KRINSKY: She did not finish her answer. 

THE WITNESS: Just that they may cboose to use 

that as a side benefit. 

MR. MILLER: Once again, I move to strike the 

speculative. 
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any question would be a waiver of the same type of 

objections. 

26 

The way we have proceeded in these depositions 

is to stipulate that objections as to hearsay, 

speculation and so forth are preserved without the need 

to make the objection. So I know this is the first 

deposition you have attended, that I've been at anyway, 

so I just wanted to give you that information. 

BY MR. KRINSKY: 

(Whereupon Exhibit 4 was 

marked for identification.) 

Q. We have marked a::; Number 4 a document which has 

a cover page -- well, Be· i:.es number CAM 55 through 93 

produced by The Cambridge Group. Could you identify 

this document, please? 

A. Kickoff document for the project. 

Q. What's that mean? 

A. The beginning of the project we have a kickoff 

meeting where we meet and review what we're trying to 

accomplish. 

Q. Was this document presented to the people at 

that meeting? 

A. This looks like the document. I guess, yes. 

Yes. 
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Q. On its face it looks like the document? 

A. Yes, and my recollection is that the only person 

we would have been meeting with would be Judy Harrison. 

Oh. As I look at this list of participants, I 

think that Maxine Fechtor was also present. 

Q. What page are you referring to? 

A. CAM 67. 

Q. When we look at CAM 67 of this exhibit, I'm 

sorry, who else was at this meeting? 

A. Maxine Fechtor. She's the second name I think 

on the list. 

Q. Who was she? 

A. She was working as a consultant for Judy 

Harrison. 

Q. I see. And she is associated with a firm called 

Peoples Equities? 

A. It's her own firm, yes. 

Q. And what was her profession and expertise? 

A. She was an HR consultant. 

Q. "HR" meaning? 

A. Human resources. And as I recall now, I can 

recall the connection between how we were introduced to 

General Cigar was Maxine Fechtor. 

Q. I see. On that page CAM 67, there's listed --
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2 

A. 

Q. 

Other names. 

It's called Project Team List, and there's a 

3 group under The Cambridge Group, and there's a group of 

4 names under General Cigar. 

5 

6 

7 

A. 

Q. 

A. 

8 yes. 

9 

10 

Q. 

A. 

None of whom were employees. 

None ot whom were employees of General Cigar? 

Yes, other than Judy, but the additional names, 

Were they also consultants to General Cigar? 

They were also consultants to General Cigar. 

11 They were not present at this meeting. 

28 

12 

13 

Q. 

A. 

Were they present at any subsequent meetings? 

Victor Imbibo was never present at a meeting for 

14 this project, but he was present in meetings for the 

15 other project that I mentioned. 

16 

17 

Q. 

A. 

The quantitative project? 

Yes. Wendy Banks was present at -- I don't 

18 think it was a meeting, but she may have come to a focus 

19 group, something of that nature. I don't recall Ira 

20 Levy one way or the other, and Katie Muldoon never 

21 budged from Florida to my knowledge, so these were not 

22 what would you call day-to-day team members that were 

23 frequently around. 

24 Q. I'm looking at page 16 of this document. It's 
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1 CAM 72. 

2 A. Um-hmm. 

3 Q. Step 3 - Detail under the heading Activities 

4 states, Develop agreed to discussion guide for 

5 qualitative equity research, and then step four was, 

6 conduct qualitative equity research. Was this 

7 contemplated qualitative research being done as part of 

8 this project? 

A. Absolutely, yes. 

29 

9 

10 Q. And when it says, Developer agreed to discussion 

11 guide for qualitative equity research, was that activity 

12 carried out? 

13 

14 

A. 

Q. 

15 that? 

16 A. 

Absolutely. 

And when it says, agreed to, what is meant by 

We would develop an initial draft of the 

17 discussion guide, and then we would review it with the 

18 client, Judy Harrison, to see have we missed anything, 

19 was there anything else we need to go into, et cetera. 

20 

21 

22 

Q. 

A. 

Q. 

And did she ultimately sign off on the 

Yes. 

-- on the discussion guide for the 

23 qualitative 

24 A. She agreed to it, yes. 
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1 this document and what follows? 

2 A. Yes. This is an internal memorandum just 

3 stating that we're planning to do these interviews, and 

4 here are the topics that we plan to speak to the people 

5 about. 

6 Q. Was this guide, the attached guide, ,in fact 

7 followed in the conduct of the interviews? 

8 A. Substantially I would guess. There may ·have 

9 been some modifications along the way. I would hav~ 

10 guessed that many of the things were asked. It's 

11 possible that Rick after receiving this memorandum made 

12 some edits to this. 

13 MR. KRINSKY: Mark this. 

14 (Whereupon Exhibit 6 was 

15 marked for identification.) 

16 BY MR. KRINSKY: 

35 

17 Q. This is CAM 214 through 236. Could you describe 

18 this document? 

19 A. This is looking at what we plan to do in the 

20 consumer qualitative to understand the General Cigar 

21 brand equities. It's really going through the mechanics 

22 of what are the groups going to be, what are we going to 

23 talk to them about, how are they selected and who is the 

24 person, the moderator as we call them, who's actually 
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21 

22 

23 

24 

going to conduct the interview. 

Q. Did you discuss this with Judy Harrison? 

A. Yes, and from what I see Maxine was copied on 

this as well. I don't recall whether she was in this 

meeting, but definitely Judy. 

Q. Did the qualitative research go forward as laid 

out in this plan? 

36 

A. Again, substantially. Whether there was a small 

change like, oh, this group was 5:30 p.m. and be~ame 6. 

At times clients may add a group, but I would say 

substantially that's the case. 

The whole purpose of the discussion is to get 

-the modifications, so at times they do make small 

modifications as sort of a routine course of action. 

Q. In this case that would have been Judy Harrison? 

A. Yes, Judy, yes, yes. 

Q. Looking at page eight of this document. 

MR. MILLER: That would be Bates number 222? 

MR. KRINSKY: Yes. 

Q. There are two options laid out in terms of 

groups. Do you recall which option was pursued? 

MR. MILLER: Objection. 

BY MR. KRINSKY: 

Q. Where was this qualitative research carried out? 
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1 A. 

37 

We were in several cities. We definitely did 

2 groups here. 

3 

4 

Q. 

A. 

"Here" being Chicago? 

Yes. We definitely did groups in New York, and 

5 we definitely did groups in Los Angeles, so, as I look 

6 at this, neither of those options is that exact option, 

7 however, I believe there were two rounds of qualitative 

8 · research, so it could be that in round one we went to 

9 Chicago and New York, and in round two we went to New 

10 York and Los Angeles. That's common, common practice 

11 that we would have. 

12 Q. What did the qualitative research consist of? 

1~ Were these focus groups? 

14 A. At this point in the project we're still early 

15 in the project, we're trying to understand the brand 

16 equities of the different General Cigar brands, so we 

17 would bring in consumers who are familiar with at least 

18 several of the brands and have a seri~s of techniques 

19 which are actually I think somewhat outlined in this 

20 document, to get them to tell us what they think of the 

21 brands, where they think the brands can possibly go in 

22 terms of extension businesses, et cetera. That would 

23 have been the focus of these groups. 

24 Q. And how large were the groups of people? 
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2 

3 

A. 

Q. 

A. 

Typically a group eight people. 

And how many groups were there in Chicago? 

I'm thinking the three, but I'm not a hundred 

4 percent on that. Definitely a minimum of two, at least 

5 two. 

6 

7 

8 

9 

Q. 

A. 

Q. 

A. 

And in Los Angeles? 

Again, I'm sure we had at least two. 

And in New York? 

At least two. It may have ended up being two, 

10 two, two. I'm not a hundred percent. 

11 Q. Was the same moderator used for all of the 

12 sessions? 

A. At this phase of the projE:t I believe the 

14 moderator was Nancy Comstock. 

15 

16 

Q. 

A. 

And who is Nancy Comstock? 

She is a moderator who has her own business, as 

17 all of our moderators did, and with a range of clients 

18 including The Cambridge Group but others as well. Many 

19 years of experience in the field in terms of moderating. 

20 Many categories. 

The Cambridge Group selected her? 

38 

21 

22 

Q. 

A. Yes. We have a range of moderators. Part of it 

23 is how qualified they are, part of it is availability on 

24 that given date. 
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A. 

Q. 

A. 

Q. 

Where is she located? 

Her offices are here. 

In Chicago? 

In Chicago. 

Is the business under her name or is there a 

39 

6 _business name? 

7 

8 

9 

A. 

Q. 

A. 

No, she has a business name. 

Is she downtown in Chicago? 

Yes, I might have it. I'm not sure. No, but we 

10 could get you that information. 

11 

12 

13 

14 

15 

16 

Q. 

A. 

Q. 

A. 

Q. 

Thank you. Appreciate it. 

Did you personally attend any of the session?? 

Yes, yes. 

Did you attend all of them? 

Yes, yes. 

Besides you and the moderator, Ms. Comstock, was 

17 anyone else present at the sessions? 

18 A. David Decker was present, Judy Harrison was 

19 present. As I see looking at this document, Becky. 

20 Charles, who is another person from The Cambridge Group 

21 who worked on the project sort of more of on a part-time 

22 basis, I recall her being in the Los Angeles sessions, 

23 so I think she was only in those sessions. And.then 

24 .Maxine, I seem to recall perhaps Maxine here in Chicago 
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but not in LA. 

Q. Was a videotape made of these sessidni? 

A. We usually videotape. It's quite likely. We 

always audiotape. There would have been an audiotape. 

Q. Is it your practice when you videotape to also 

audiotape? 

A. The practice of the facilities is to audiotape 

at all times. Then they may or may not videotape 

depending on the facility. 

Q •. Do you know what facilities were used here in 

11 .. Chicago? 

12 

13 

14 

15 

16 

A. 

Q. 

A. 

·a. 

A. 

No. 

Or Los Angeles? 

No. 

Or New York? 

No. I would think that that might ~e something 

17 that could be researched basically through invoices. 

18 Q. How were the persons who participated in the 

19 groups found and selected? 

20 A. The facilities maintain lists of consumers who 

21 have agreed to do research, so they have basically a 

22 list and phone numbers. Then they utilize what they 

23 call a screener, which is actually I believe contained 

24 here, page CAM 231. They take the· prospective people 
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through a screener which asks them a series of questions 

to see if they qualify, you know, in general are you 

willing to do research, but do you qualify for this 

particular study, so they would have to go through the 

screener and qualify for this particular study. 

Q. In your work at The Cambridge Group generally do 

you engage in this qualitative type of research 

frequently? 

A. Yes. 

Q. This is one of your principal techniques? 

A. It's a very important technique, yes. I will 

say that it's become proportionately a little less 

important to our business, but it's still important. 

I have something else that I think that in New 

York, in the New York groups that Mr. Ed Cullman, Sr. 

and Jr. came to like one of the groups. 

Q. And when someone comes to a group 

A. They just sit in the back and listen to the 

group. 

Q. Are they physically in the room? 

A. No, so it's invisible to the -- you wouldn't 

know if someone's at your group. There's a two-way 

mirror, so there could be a thousand people or it could 

be one person. It doesn't affect the consumers at all. 
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1 (Whereupon Exhibit 7 was 

2 marked for identification.) 

3, BY MR. KRINSKY: 

4 Q. We marked as Plaintiff's Exhit:>it Number 7 a 

5 _documeht produced to us from The Cambridge Group bearing 

6 Bates numbers CAM 000322 through CAM 000393. Turn your 

7 attention to the --

8 MR. MILLER: If I could interrupt, it appears it 

9 may actually be three different documents 6r pieces of 

10 different ones. 

11 

12 

13 

Q. 

MR. KRINSKY: Well, all right. That may be. 

Directing your attention to CAM 000323, this 

appears to be a memorandum from you to Mr. Kash. In 

14 fact, The Cambridge Group, date June 14th, re: General 

15 Cigar presentation, that's how it's headed, and it 

16 states, The following pages will be presented, the rest 

17 will not. The presentation that's referenced in this 

18 document, is that the board meeting you discussed 

19 previously? 

20 

21 

A. 

Q. 

That would be one of the board meetings, yes. 

And you were going to make that presentation; is 

22 that correct? 

23 

24 

A. 

Q. 

Yes. 

And you did make the presentation? 
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A. Yes. 

Q. Did Mr. Kash come with you? 

A. Absolutely, yes. 

Q. And the document 

A. And Judy Harrison as well. 

Q. And Judy Harrison was present as well? 

A. Yes. And in some of the presentations Judy did 

part of the presentation and I did part of the 

presentation. I think I did this presentation entirely, 

but it's possible she may have done like the upfront, 

like the objective and the approach. 

Q. Atta:hed to this document is a longer document 

dated June ~5th, 1998, General Cigar Building the 

Premium Ciga~ Consumer and Brand Factbase Progress 

Update. 

A. Um-hmm. 

Q. And going back to the cover page, 323, you say 

the following pages will be presented, the rest will 

not, and then there's a list of pages. Did you in fact 

select the indicated pages and make the presentation of 

those pages to the board meeting; is that correct? 

A. I would absolutely think so. Whether one 

additional page was added or, you know, it's hard to 

say, but ... 
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Q. That was your plan? 

A. Substan~ially that was the plan. I'm ~ure it 

was substantially executed. 

Q. Okay. And was the entire document which is 324 

to 393 distributed to people at the board meeting? 

A. I don't know. 

Q. When you --

44 

A. Our general practice is to, but this is very 

strange having a board, so it might not have been. It's 

completely up for grabs. 

Q. In what manner did you present the pages that 

were referenced on that 323? 

A. We have a Viewgraph transparency machine and 

transparencies, and so we would put this page up there, 

and it would be up on the screen for people to look at. 

I don't know that they had a handout. So I think at 

that moment at least they were just looking at. the 

screen. 

Q. Was Mr. Cullman, Jr. present at that board 

meeting? 

A. Yes. 

Q. Was Mr. Cullman, Sr.? 

A. Sr., I'm not sure. Most likely, most likely, 

but can't be sure . 
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1 Q. Was a complete copy of CAM 324 the document 

2 Building the Premiu~ Cigar Consumer and Brand Factbaie 

3 Progress Update given to Judy Harrison? 

4 

5 

6 

A. 

Q. 

A. 

7 yes. 

Q. 

A. 

Yes. 

Was that before the meeting? 

She would have reviewed it before the meeting, 

Reviewed it for approval and comment? 

Ye.s. 

45 

8 

9 

10 Q. At the time of your presentation did anyone from 

11 the board ask any questions? 

12 

13 

A. 

Q. 

They did ask questions. 

Did they make any comments or ask distinctive 

14 questions? 

15 A. I would imagine, yes. I do recall questions. 

16 I'm sure there may have been comments. 

17 Q. Okay. You were there and Mr. Kash was there. 

18 Anyone else there from The Cambridge Group? 

19 A. I think David Decker was there as well. Pretty 

20 sure that he was. 

21 Q. Did anyone from The Cambridge Group take notes 

22 of the meeting? 

23 

24 

A. I did not because I was presenting. Rick would 

not. If anyone, it would have been Dave. But our 
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1 practice really would be just to take notes on specific 

2 points that wer~ of question. We wouldn't take all the 

3 comments in terms of all the questions and all the 

4 comments, just kind of highlights. And there were 

46 

5 certainly, to my knowledge, no one there who was someone 

6 who took the minutes of their meetings or anything like 

7 that. 

8 Q. Looking at page 326, which is A-2 of the 

9 document headed Building the Premium Cigar Consumer and 

10 Brand Factbase - Progress Update, a project under 

11 project objective, one of the first sub points is, 

12 Understand Macanudo, Partagas and Cohiba brands and 

13 architect both the strength, as well as the limitations 

14 for these brands. 

15 A. That's where we see that different from the 

16 proposal. The word "Cohiba'' has been added here, so we 

17 know that Cohiba had to be added, you know, to study 

18 basically. 

19 Q. So when you conducted the qualitative research 

20 Cohiba was one of the brands --

21 A. Amongst the brands, yes, exactly. In part we're 

22 dependent upon the consumers that actually come, and 

23 while we always try and recruit a good mix, it just 

24 depends on· who actually shows up whether they have a lot 
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1 of knowledge of a given brand or not. 

2 Q. Did anyone at this meeting, did anyone from the 

3 board dispute any features of your presentation? 

4 A. I'm sure they did. I don't recall any of their 

5 specific questioning unfortunately. But as a group they 

6 certainly were a lively group, so they would have lively 

7 discussion. That would be typical. 

8 Q. Turning to page E-12, E-13 and E-14, you'll see 

9 on E-12 on the bottom it says, Source: Qualitative 

10 Research. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

The focus group, yes. 

June '98. 

Yes. 

That's the focus group you discussed? 

Yes, yes. 

And on the focus page E-13 

Would be the same source. 

It's the same source? 

Yes. 

And on E-14 the source is likewise the 

21 qualitative research? 

22 A. Yes. Yes. In fact, most pages are labeled 

23 that, so I think really E-13 should be labeled as such. 

24 Q. Now, turning to E-13, it's headed, Consumer 
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1 Confusion Over, quote, unquote, Different Kinds of 

2 Cohiba Is a Major Concern. 
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3 Under that it says, Substantial confusion exists 

4 over Dominican versus Cuban Cohibas, and second the 

5 heading down, second point down, that Others are simply 

6 confused. Then there's a bullet quote, There are two 

7 brothers, one who makes Cohiba in Cuba and the other in 

8 the Dominican Republic end quote. Does that quote 

9 illustrate what is meant by the statement, Others are 

10 simply confused? 

11 MR. MILLER: Objection, vague. 

12 BY MR. KRINSKY: 

13 

14 

Q. 

A. 

I'm sorry? 

I think it's intended to illustrate that point. 

15 It's intended to be colorful as well. 

16 Q. Do you recall whether there were any questions 

17 posed to you at this meeting with respect to E-13? 

18 

19 

20 

A. 

Q. 

A. 

I don't know in particular. 

Or E-14? 

The main conclusion we were drawing was that 

21 should be their focus, so I certainly don't recall 

22 anyone saying Cohiba should be the focus, contrary to 

23 that, but whether they would have come in and niggled 

24 over something minor, I can't say. 
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Q. Do you recall anyone asking you any questions 

about consumer coRfusion betwe~n Dominican and Cuban 

Cohibas? 

MR. MILLER: Objection~ vague. 

49 

THE WITNESS: I don't recall honestly any of the 

specific questions that they asked in this meeting. 

BY MR. KRINSKY: 

Q. Do you recall anyone at this meeting making any 

comments on the subject of consumer confusion between 

Dominican and Cuban Cohibas? 

MR. MILLER: Objection, vague. 

THE WITNESS: Again, I just don't recall that 

specific area. 

BY MR. KRINSKY: 

Q. Do you recall anyone from General Cigar, and 

I'll include Judy Harrison in this, for giving insight 

subsequent to this meeting discussing the subject of 

consumer confusion of Cuban and Dominican Cohibas with 

you? 

MR. MILLER: Objection, vague. 

THE WITNESS: No, absolutely not, because our 

whole focus in this meeting was to say focus on 

Macanudo, so for our purpose the subject of this meeting 

would be the Partagas would be not a subject. We were 
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recommending focus on Macanudo, so if you agreed with 

our recommendation there wouJ.d not be a further 

conversation around other brands, just would be 

counterproductive. 

BY MR. KRINSKY: 

Q. After this meeting did General Cigar ask you to 

do as part of this project any furthel work on Cohibas? 

A. Not that I recall. 

Q. Did they ask you to prepare any further 

·analysis, written analysis with respect to Cohiba? 

A. Well, not within the scope of this project. 

50 

There was the segmentation project, and that was looking 

at who are the customers, and within th~ scope of that 

if we were able to get a sample of Cohiba people that 

were big enough, which is very difficult actually, ·then 

we could look at quantitatively what do the Cohiba 

customers look like. 

Q. Okay. Just so I'm clear, putting a5ide for the 

moment 

A. The segmentation. 

Q. -- the segmentation study. 

A. Yes. 

Q. You do not recall any further discussions or. 

communications with anyone at General Cigar with respect 
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to Cohiba; is that correct? 

, A. No, becaus~ in the course of our project we 

would move on to the next phase which would be looking 

at the businesses they could go into, and having 

recommended Macanudo that they'd be looking really only 

at Macanudo as the focus. 

Q. And just to be clear, Itm asking the same 

question with respect to Judy Harrison. 

A. Um-hmm. 

Q. Is the answer the same? 

A. I don't know. I mean Judy was working at the 

company every single day. 

Q. No, no. I'm sorry. 

51 

A. Did she ever ask us to look into Cohiba further? 

No. 

Q. And she had no further discussions with you 

about Cohiba, putting aside the quantitative project? 

A. No. She didn't seem to have any concerns about 

focusing on Macanudo, working on Macanudo. 

When you looked at the information in terms of 

awareness levels, it was so clear that Macanudo was a 

much bigger brand that from that standpoint it wasn't 

really a close comparison. 

Q. At the board meeting do you recall any questions 
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1 about Cohiba? 

2 A. I don't. 

3 Q. Or any discussions about Cohiba? 

4 A. I don't. There may very well have been. I just 

5 don't recall. 

6 Q. Turning to E-14, it's headed, Cohiba Is Seen As 

7 a Cigar for Trying to Impress Othersi that's the heading 

8 of this page. And could you describe what this page 

9 tries to do? 

10 A. Yes, this page is looking at the different 

11 things that consumers told us in the focus groups about 

12 - the Cohiba brand. And then we organized them according 

13 to promotional occasion, et cetera, et cetera. So these 

14 would have been different verbatim words that customers 

15 used to describe the Cohiba brand. 

16 -Q. And what was your purpose in -- let me withdraw 

17 that. 

18 And all other items, all the items on the 

19 margins feed into creating the Cohiba brand equities, -is 

20 that the way to read this document? 

21 A. Yes, exactly. These are all components. 

22 Q. And you were trying to find out the Cohiba brand 

23 equities for what purpose? 

24 A. Again, the project was looking at Cohiba brand 
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in addition to Macanudo and Partagas of which they could 

enter into other businesses like the restaurant business 

or catalog business, et cetera. 

Q. And so the Cohiba brand equity, the picture you 

arrived at about the Cohiba brand equity is what you 

would consider in deciding whether or not consumers were 

being drawn to a product or an activity branded in that 

way? 

A. Yes. The challenge is that when we looked back 

to some olthe earlier pages, which I did review the 

awareness levels, we have to have -- it's great to have 

an equity, but if not enough people are aware of it, it 

does not have very much economic value, so I think one 

of the challenges that Cohiba had was it was just not a 

well-known brand by comparison to some of the others, 

and typically one of the ways that awareness is built is 

through advertising, so that would imply that over the 

years less advertising has been spent on Cohiba than any 

other competitive brands and General Cigar brands. So 

in the business decision you need to say how much 

awareness in addition to what is the equity. 

Q. Turning to page D-7, which is CAM 370. 

A. Um-hmm. 

Q. The source of information that appears there is 
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1 it would have been Steve, and that would have been a 

2 good practice if h~ had dorte so. At this pciint tho~gh 

3 .he was -- he was not in -- I'm not sure exactly when --

4 he was not part of the team, and I'm not sure exactly 

5 when he kind of came into place.in terms of being in 

6 involved, so I'm not a hundred percent whether he would 

7 have known to have asked for videotapes, et cetera. 

8 Q. At some point .Cohiba was added to the group of 

9 brands that you ·were studying? 

10 

11 

12 

A. 

Q. 

A. 

I think early on, yes. 

Do you recall at whose request or suggestion? 

I would guess that it was Judy who would have 

13 mentioned it. I'm sure that she would have just been 

14 responding to a request from Edgar, Jr. 

15 

16 

MR. MILLER: Objection, speculation. 

THE WITNESS: Yes, speculation. 

17 BY MR. KRINSKY: 

18 Q. Did Judy Harrison ever inform you that she was 

19 in contact with Edgar Cullman, Jr. with respect to ·this 

20 project? 

21 

22 

23 

A. 

Q. 

A. 

For this project at the time? 

Yes. 

Well, they were working -- yes, she was working· 

24 for him, so she would have been updating him, 
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absolutely. 

Q. Now, attached as part of Exhibit 8 is a document 

entitled Top1ine Summary of Equity Exploratory Groups. 

Was a topline summary ever provided by you to Judy 

Harrison? 

A. I would guess that we provided her with this 

topline summary. 

Q. What's the purpose of preparing what. is called 

topline summary? 

A. The purpose was for Rick, because he didn't 

attend the groups, but having once prepared it, it would 

be likely to have given it to Judy just as a court0sy 

really since she attended the groups. She wouldn t have 

a need for it, but the real purpose was to bring hiill up 

to speed. This would not be something that we would 

expect to do always in the course of business~ 

Q. Look back to Exhibit Number 4 and page 16. This 

is the plan you've discussed for the project. And 

you'll notice that on page 16 under activities it 

states, Conduct qualitative equity research. The next 

item is, Synthesize topline equity findings, and then 

the third is, Fully develop equity learnings and hold· 

worksession to discuss. 

A. Yes. 
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1 recollection any more than the previous? 

2 

3 

A. 

Q. 

No. 

I should have shown you this document first. I 

4 apologize. 

5 A. No. It's just it seems right that we were at a 

69 

6 midpoint trying to finish the interviews, and this would 

7 have been our polite way of saying, you should 

8 participate, to the board. This is really a plug to get 

9 them to participate. 

10 Q. Now, after the June 15 board meeting you 

11 discussed what additional qualitative research was done 

12 with respect to this project? 

13 A. That would have been done, yes, that would have 

14 been done focused on the business ventures that could be 

15 gone into with the Macanudo brand specifically. 

16 

17 

Q. 

A. 

Such as a club? 

Like the Club Macanudo, a catalog, et cetera. 

18 There were other retail concepts, different kinds of 

19 stores, things of that nature. 

20 MR. KRINSKY: Mark this as our next exhibit. 

21 (Whereupon Exhibit 11 was 

22 marked for identification.) 

23 BY MR. KRINSKY: 

24 Q. We've marked as 11 a document produced to us by 
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The Cambridge Group, CAM 504 through 508, and can you 

identify this document? 

A. This is a proposal from NFO Research. 

Q. And to? 

A. For the quantitative segmentation. That we had 

discussed as~ second study. 

Q. The second study we discussed here at this 

deposition? 
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A. Yes, not within the scope of the main study.that 

we have been discussing. 

Q. And how did the idea of a cigar segmentation 

study come up? 

A. It was my idea. 

Q. And you proposed that to -

A. Judy. 

Q. To Judy? 

A. Yes. 

Q. And at some point she approved your doing it? 

A. No. She couldn't approve it because she didn't 

·hav~ responsibility for the cigar business, she was 

focused on these new business ventures, so she actually 

passed my proposal to kind of the acting VP o~ marketing 

at the time who was this gentleman Victor Imbibo who is 

on that list that we had earlier. He was not an 
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employee, but he was essentially focusing as acting VP 

of marketing, and he had several of his people working 

in the Connecticut offices, and so really she passed my 

proposal on to him, and it was his decision because he 

was working in the cigar business. Obviously she was 

endorsing it by handing it over, but clearly 

understanding it wa? very -- it was regularly made clear 

that she was not working in the cigar business, yes. 

Q. And at the time he was working out of the Mr. 

A. Imbibo. 

Q. Imbibo, he was working out of General Cigar's 

office in Connecticut? 

A. He was there most frequently, yes. He has his 

own offices, he had his own company, but he had a very 

substantial agreement with them. I think at the time he 

was spending at least I would guess 50 percent of his 

time there, and, again, he had several people who worked 

for them who were there even more time than that, and 

that was because at that time they did not have a VP of 

marketing. 

Q. Did he approve the 

A. He ultimately did. He took some time, had 

questions, studied it, et cetera, so it took him I think 

several weeks if not even a couple months to approve it. 
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Q. And you selected NFO? 

A. Yes. We always bid our studies to multiple 

suppliers, and in this case we selected NFO. 

Q •. Did The Cambridge Group previously have any 

dealings with NFO? 

A. Yes, they are one of our regular suppliers. 
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There's only a few companies actually that do this kind 

of research. There's NFO and there's Market Facts and 

there's NPD, and we regularly do business with Market 

Facts and NFO~ We had a bad experience with NPD so _it's 

our experience to not bid them for a study of any 

sizeable (8nsequence. 

Q. A.~d in this study what was The Cambridge Group's 

role and what was NFO's role? 

A. NFO's role was to -- actually, we were designing. 

the research in terms of the written questionnaire, the 

questions to be asked. NFO has a mail panel with over 

500,000 households who have agreed to do research~ so 

they were actually handling the mailing out of the 

questionnaire, the tabulation of the questionnaire, the, 

·statistical processing of the questionnaire, we .call it 

the field and tab phase. They're responsible fo~ all of 

that. 

Q. And what is The Cambridge Group's role? 
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1 A. Again, we're doing the upfront design about what 

2 questions are being asked, and then we're doing analysis 

3 of the information that comes back in terms of what does 

4 it mean. 

5 

6 

7 

8 

Q. 

A. 

Q. 

A. 

And you present to the client -

Yes. 

-- what does it mean? 

Yes. Yes. NFO usually doesn't come to those 

9 meetings or anything of that nature. They're behind the 

10 scenes in the sense of the client. 

11 Q. In this cigar segmentation study did NFO have 

12 any direct contact with General Cigar? 

13 A. I don't think so, no. They would view us as 

14 their client, and then in turn our client is General 

15 Cigar. 

16 Q. Do you recall what The Cambridge Group's fee was 

i7 for this study? 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I think it was maybe 350, something like that. 

350,000? 

Around that range, that's my recollection. 

And on top of that there was NFO's -

Right, the research costs. 

And in this document this references total cost 

24 of the project of NFO of 223,000. 
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2 

3 

marked for identification.) 

BY MR. KRINSKY: 

Q. I've marked a document provided to us by The 

4· Cambridge Group, and it's a single page, Bates number 

5 CAM 509, and could you identify this document? 
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6 A. This would be a document from NFO telling us how 

7 their screening was going during the research process, 

8 so how many people they had to contact in order to 

9 locate the people that they needed to do the research 

10 amongst. So they're saying they found 10,502 households 

11 with smokers out of 124,082 households, that was an 

12 instance of 8.5 percent, then they found mainly males 

13 than female, 10,000 males, one thousand females, et 

14 cetera, et cetera. Really their focus here was trying 

15 to locate users of the different brands of cigars so to 

16 find people that used these certain cigars. 

17 Q. And on the right-hand column it says telephone 

18 screener, brand, and what does that signify? 

19 A. They would have been calling people on the phone 

20 who are part of their panel and locating who in this 

21 case smoked a Cohiba within the past six months would be 

22 the first one. 

23 

24 

Q. 

A. 

Past six months or three months? 

Three months. I'm sorry. So they found an 
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segmentation solutions as part of the quantitative 

study, so one of the steps that we go through is to 

consider different segmentation solutions and ultimately 

select one, so this is a worksession to take the client 

through different alternatives, and i~ looks like C-3 I 

don't know, I guess they're all here, maybe I guess it's 

an appendix or something. Not having reviewed it. 

Normally we would go through all of them but then we 

would boil it down to a view. Keeps going. 

Q. I should say it may be that we did not xerox all 

of the pages. Because I think it was very -- there was 

a lot of pages. 

A. Yes. Yes. Yes. But this would have been a 

meeting to pick a segmentation solution. I think we 

picked the six-segment solution. 

Q. When you say a segment, could you please tell us 

what you mean by segmentation solution. 

A. A segmentation study is to look at who are the 

different groups of customers in the cigar market and 

what's driving them apart. 

One thing I do recall for the premium market was 

that there were people that really enjoyed cigars who 

were valuing the tobacconist and their relationship with 

the tobacconist, the advice the tobacconist would 
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provide, and we call those the relationship driven kind 

of consumer, and that there was a similar group who 

equally loved cigars, smoked a lot of cigars but did 

not -- they were choosing on their own, so we call that 

the self-directed consumer who was really making their 

own decision, and then there were several other groups 

whom I don't recall as distinctly, but I think there 

were about six in the market in total. 

The purpose then would be to have of all of 

these different groups in the market which of these 

represent attractive targets for General Cigar's brand, 

and being as how General Cigar has multiple brands it 

would want to look at not putting all of its brands at 

the same target but having a portfolio approach. 

Q. Who was this worksession with? 

A. That is a good question. 

Q. Were you present then? 

A. . (No response.) 

Q. From the viewpoint of the same group but in 

charge of this project? 

A. I was. David Decker was doing much of the work 

day to day, and I'm sure he would have prepared this 

document, and I'm not sure who the worksession would 

have been with to tell you the truth, probably Steve 
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1 Ieraci being the market research person. That's 

2 normally who would be involved ~ould be the market 

3 research person. 

4 This is not a session that most clients 

5 participate in. Because it is too research detailed. 

6 It's just not appropriate for senior management. It's 

7 just too much detail for them. So it would have been 
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8 either Steve or some other day-to-day client team member 

9 who would have gone with this. 

10 

11 

12 

13 

14 

·Q. 

A. 

Q. 

A. 

Is Mr. Decker still with The Cambridge Gro~p? 

No. 

Is he 

He's unemployed right now. 

MR. KRINSKY: Off the record. 

15 (Whereupon a discussion was 

16 had off the record.) 

17 BY MR. KRINSKY: 

18 

19 

Q. If you could turn to page six, this indicates 

does this indicate the I am sorry, in the 

20 segmentation study was the methodology that a series of 

21 propositions were put to the respondents and they were· 

22 asked whether they agree or disagree? 

23 A. A series of motivational statements, so 

24 something like, I love cigars, do you agree or disagree 
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with that on a six-point scale. 

Do you rely on the use of a tobacconist. We 

spoke about that one. 

Is price very important to you. Are you a 

price-driven consumer. 

Some of the other dimensions they're mentioning 

here, how much do you enjoy shopping, how much interest 

do you have in learning more about cigars, do you smoke 

it every day or just once in a while. That sort of 

thing. 
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Q. Now, if you look to page six of the study, one 

of the items among the attitude statements is affinity 

for Cubans. You see on towards the right. Now, why was 

that included in the study? 

MR. MILLER: Objection. 

THE WITNESS: I don't even know how it was 

included in the study. I'm assuming there was an 

attitude statement that said, I like Cuban cigars. 

BY MR. KRINSKY: 

Q. You don't 

A. No one would have instructed it or anything of 

that nature. 

Q. Do you recall specifically how questions about 

affinity for Cubans became part of the study? 
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1 sort of interim deliverable. 

2 Q. And what's attached to it is an interim draft of 

3 a report Building a Success Story? 

4 A. Yes, I guess. I'm not sure where we were in the 

5 study at this point but ... 

6 Q. Did you draft this? 

A. I'm sure I must have, yes. 

8 Q. Turn to B-4, CAM 1665. There's a -- Cohiba, 

9 there's an illustrative portfolio approach? 

10 

·11 

A. 

Q. 

Yes. 

Cohiba segment three with a dotted line to 

12 ~egment four? 

13 

14 

15 

A. 

Q. 

A. 

Yes. Yes. 

Could you tell us what that indicates? 

Yes. That's just illustrative of what we spoke 

16 of before. If they have different and General cigars as 

17 a number of brands, Partagas, Punch, Cohiba, et cetera, 

18 then they could use these different brands to address 

19 different segments of the consumer market, and this is 

20 an illustration to illustrate that of a conceptual level 

21 without knowing what the segments are. 

22 

23 

24 

Q. I see. Going to mark this as 16. 

(Whereupon Exhibit 16 was 

marked for identification.) 
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1 MR. KRINSKY: And at the same time we'll mark 

2 this as Number 17. 

3 (Whereupon Exhibit 17 was 

4 marked for identification.) 

5 BY MR. KRINSKY: 

6 Q. Ask the witness to look at both of these 

7 exhibits. It would probably be faster that way, then 

8 I'll ask her if she can identify them. 

9 A. I recognize them both as worksession documents 

10 for the segmentation project. 

11 Q. When you say worksession document, what do you 

12 mean by that? 

13 A. Meeting with a group of, you know, folks from 

14 General Cigar to go over the findings from the study. 

15 Q. And this document would have been given to the 

16 people participating in those worksessions? 

17 

18 

A. 

Q. 

The management folks, yes, yes. 

Were these worksessions held in New York or 

19 Connecticut? 
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20 A. We had a meeting in Connecticut, and we also had 

21 meetings in New York so ... 

22 I think the one -- I think the November 4th was 

23 Connecticut I think. 

24 Q. And the November 24th; is that correct? 
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A. That's what they say. 

Q. Were you present at both meetings? 

A. Yes. 

Q. Who else from The Cambridge Group? 

A. David Decker. That would be it. Well, I can't 

say that for sure. Becky Charles may have come to the 

November 4th meeting. 

Q. And who from General Cigar was present? 

A. My recollection of the meeting was we went over 

the introduction to the consumer framework. 

Q. That's November 4th? 

A. Yes. Was a large meeting. Like 25 people. So 

I recall that tdgar, Jr. came to the meeting. I'm not 

sure·about Edgar, Sr. I think he may have come. 

93 

_Certainly Victor Imbibo was there, certainly Steve 

Ieraci was there. I would expect that David Danziger 

was there, but I don't remember him. He may not have 

come, and others, I don't remember all the others. This 

was a management meeting though, not a board meeting. 

This would be comprised of employees of the company 

primarily. 

Q. And did you make an oral presentation? 

A. Yes, again, with the transparencies. I think 

actually David Decker made this presentation. 
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Q. Turn to C3-10. Could you explain what this page 

signifies? 

A. Yes. I mean it's basically asking for each of 

the cigar segments. Again, we had asked them how many,. 

you know, this is just a simple incidence, have you 

smoked thi& type of brand yes or no. And then it's 

ranking them to say okay. Per segment who is the number 

one, number two, et cetera, et cetera. 

Q. Okay. 

A. And it's concluding that across the premium 

segments Macanudo was consistently the more popular 

brand, but Fuente was coming close to it in one of the 

important segments which is the relationship-driven 

connoisseurs. 

Q. So this would indicate, and this is based upon 

the --

A. The survey. 

Q. The survey? 

A. Um-hmm. 

Q. And it tabulates and correlates the data that 

was accumulated? 

A. Right. So have you ever smoked this brand, 

usually it would be in the past three months or some 

such time period, past year. 
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1 amongst particular groups of consumers and seeing how 

2 they feel. 

3 Q. I see. So, for example, for Cohiba 39 percent 

4 indicate that Cohiba was high quality? 

5 

6 

7 

A. 

Q. 

A. 

There's your 1.2. 

And then it breaks you down QY segment? 

So some were dragging it down and others are 

8 lifting it up in terms of that overall number. 

9 Q. If you look at 013, there's this measure, 

10 Overall Brand Satisfaction, and can you tell which 

11 elements went into -- was that a separate question? 

12 

13 

14 

15 

16 

17 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes, that would be a separate question. 

Per the respondent? 

Yes. Yes. 

I see. 

I can say that was a ten-point scale. 

And 015 Brand Ratings Among Relationship-Driven 

18 Connoisseurs, on overall satisfaction you said top box, 

19 what does that mean? 

20 A. Assuming that relates to that ten-point 

21 q~estion, that would say that they would give it 10 or 

22 9. It's not noted here, so we have to go back and 

23 check. Question, it does say Section 5, Q.3, so it's 

24 the same question, so it's a 9 or a 10. So that would 
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mean that they're giving it really very high scores. 

That's extremely good getting a 10 out of 10 or a 9 out 

of 10. 

Q. On page 017 these are key findings and emerging 

implications? 

A. I see the point on Cohiba. 

Q. The Cambridge Group made? 

A. Yes. Yes. 
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Q. And on key findings on Cohiba this quantitative 

research that you drew was Cohiba has strong distinctive 

imagery as well, as well as Macanudo I guess? 

A. No, we saw all those boxes. 

Q. But its satisfaction and value perceptions fall 

short? 

A. Yes, they're under the average of the 12 brands. 

Q. And then you say underneath that, May be driven 

by mix of genuine and imitation Cohiba in market. What 

did you mean by that? 

A. That's I mean a speculative statement to say. 

Perhaps that is a reason why it has strong imagery, but 

its satisfaction and value scores aren't at the average, 

but we don't have any data support for that statement. 

The data point we do for the Cohiba has strong 

distinciive imagery, yes. 
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1 report based upon the segmentation study? 

2 

3 

A. 

Q. 

Absolutely, yes. 

Then the second point down is, Today we_will 

4 share additional information from the Cigar Consumer 

5 Framework that will help us understand how each of our 

6 key brands, Macanudo, Partagas, Cohiba has succeeded to 

7 date, and underneath that, dash, A·motivational, 

8 behavioral and demographic profile of each brand's 

9 current users. 
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10 And when you say motivational profile, is that a 

11 profile of each brand's motivations for buying that 

12 brand? 

13 A. Really the motivations are those 230 statements 

14 that we talked about before, things like, I love ciga~s, 

15 blah, blah, blah, so it's more general than the 

16 particular brand. It's more how they feel about the 

17 category. 

18 

19 

Q. 

A. 

The category of? 

Cigars, cigars, exactly, and they might say, I 

20 like strong cigars, I like mild cigars and then 

21 additional we may ask them, how do you feel about the 

22 brand, so both would be covered. 

23 

24 

Q. 

A. 

So both motivation for cigar motivations -

In general. 
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1 Q. -- and ｾ＠ motivation for a ｰ｡ｲｴｩ｣ｵｾ｡ｲ＠

2 A. Then separately how they think about the brands 

3 according to those questions that we had before in terms 

4 of is it high quality, is it a good value, so there are 

5 kind of two different lines of questioning. 

6 Q. So if we turn to page E-1? 

7 A. E dash? 

8 Q. E-1. It's really the cover page for that 

9 section, 19635. 

10 A. Okay. 

11 Q. Now, this is the cover page for the section 

12 on 

13 A. Motivation. 

14 Q. -- motivations of profile of brand users? 

15 A. Um-hmm. 

16 Q. Is that right? 

17 A. Yes. 

18 Q. Now, the next page is about Macanudo? 

19 A. Um-hmm. 

20 Q. And the top's in bold. On the top of the page 

21 is that the main point that you drew that you want to 

22 get across to --

23 A. 

24 Q. 

Let me study 

-- General Cigar? 
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A. Yes, I think that's a fair summarization. 

Q. And the next one is, Partagas Smokers Have a 

Love of Cigars and Enjoy Shopping at the Tobacconist. 

That's in the top of the page in bold. 

A. Yes, some of the top things listed are those. 

Those are things coming up with the biggest point 

difference. 

Q. And why did you select that as to put on the 

top? 

A. Because it's -- the biggest difference is the 

most -- the thing that stands out the most 

quantitatively about that particular brand, yes. 

Q. As compared to other brands? 

A. Yes. It's comparing regular premium smokers -

actually, what it's comparing is the people that smoke 

Partagas regularly, what do they think in terms of I 

enjoy shopping for cigars, and they like shopping more 
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than the average cigar smoker does. Significantly more. 

22 points is quite a big difference. 

Q. Okay. And then on El-4, Cohiba, you have Cohiba 

Users Have a Love of Cuban Cigars and Would Switch to 

Them If They Were Legal. That is 

A. Yes, that's what this data shows. 

Q. And that's --
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1 A. More than the average cigar smoker. 

2 Q. It's what distinguishes --

3 A. It distinguishes them from other smokers, yes. 

4 Q. And it's the thing that most distinguishes them 

5 from other smokers according to your study? 

6 A. The thing that most distinguishes them is, I 

7 prefer Cuban cigars to any other. That one statement is 

8 23 points above the average. 

9 Q. Now, do you know whether there were --

10 A. And also they don't care about price as we look 

11 at the bottom. They're not concerned about price, 

12 prefer' stores that offer the lowest price which is a big 

13 difference also. 

Q. The category in all of this is you measuring 

15 ,against the particular brand against regular premium 

16 smokers? 

17 A. Yes, like an average of all smokers of premium. 

18 Q. Of any premium smokers? 

19 A. Yes, exactly. 

20 Q. Did your data show whether the response, I 

21 prefer a Cuban cigar to any other, was higher among 

22 regular Cohiba smokers than among regular smokers of any 

23 other particular brand? 

24 A. I don't know that we did that analysis. 
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Q. Would that be in the data? 

A. Yes, it would be possible to look. We studied 

12 brands, so for these would be the big brands, 

obviously there's so many brands, but compared to the 

few enthusiasts all of these others you could look at. 

Q. Well, for the 12 brands --

A. Yes, for those you can definitely look at it, 

yes. 

Q. Do you know whether among those 12 brands the 

regular Cohiba smokers answered that question, I prefer 

Cuban cigars? 

A. I did not look at the issue, so I do not know 

the answer, so it's possible to look up. We did not 

look at that issue. 

Q. Now, what qualified someone to be a regular 

A. That again would have been --

Q. Smokers? 

113 

A. -- question about which of these biands do you 

smoke, which ones do you smoke regularly, so another 

question that they would have answered. They could have 

frankly said they were a regular Cohiba smoker and also 

said they were a regular, you know, something else 

smoker. They didn't have to -- in fact, I think there's 

one of the pieces of the document I did review said that 
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1 volume is coming from the relationship-driven 

2 connoisseurs which is actuaily below the average when we 

3 know how much that segment consumes, and things that are 

4 picking up a little more are the emerging enthusiasts 

5 and the casual enjoyers, each contributing 23 and 34 

6 percent volume. 

7 

8 

9 

Q. 

A. 

Q. 

And the base figure, the volume is 

How many cigars. 

-- the number of people who said they smoked the 

10 brand times the number of --

11 

12 

13 

A. 

Q. 

A. 

Cigars. 

-- cigars they say they smoke? 

Yes, exactly, which should be representative of 

14 the U.S. So it really shows that for this brand there 

15 are only three segments where sizeable volume is 

16 consumed. 

17 Q. And on C-11 The Cambridge Group listed key 

18 findings in the previous material, and the one about 

19 Cohiba was a major portion of Cohiba volume comes from 

20 emerging enthusiasts, casual --

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Yes, what we just saw. 

If you'd look at D-9, please. 

Um-hmm. 

Can you just walk us through that chart, too. 
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1 A. Yes, this is the need state where the cigar was 

2 chosen, so we asked the consumer to tell us what type of 

3 occasion it was, was it just your everyday relaxation, 

4 was it socializing with others, was it a special 

5 occasion, celebration or was it a quick break. 

6 

7 

Q. 

A. 

When they smoked that brand? 

That particular brand, yes. So for Cohiba it 

8 does have pretty decent representation in these need 

9 states, across the need states, but its highest index is 

10 in the socializing with others need state which is a big 

11 need state, which is important, helpful to be in a big 

12 need state. 

13 Q. E2-2, this is a statement with a subheading or 

14 secorid item, Partagas and Cohiba users prefer strong 

15 cigars, and then in a table there's taste preference, 

16 mild, medium, strong. 

A. It shows that their users compared to the 17 

18 average, only on average only 14 percent of the 

19 people like a strong or preferred a strong. Most 

20 preferred the medium but they -- of the Partagas and 

21 Cohiba users they're above average. 23 percent of them 

22 preferred strong and 19 percent of Cohiba preferred 

23 strong. 

24 Q. When we say "users," are these regular users? 
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A. 

Q. 

A. 
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It's not labeled. 

Excuse me? 

This is not labeled. I would assume it is 

4 because a lot of other prior pages were labeled as such, 

5 but ... 

6 Q. Generally speaking, you were trying to get at a 

7 profile of people who regularly use the brand? 

8 A. Yes, so I think it would be. It's just not 

9 clearly labeled as such. 

10 Q. In the questionnaire was any definition given to 

11 the respondent about what is strong, what is medium, 

12 what is mild? 

13 A. I don't think so. We did have discussion around 

14 that, but I think we chose not to. 

15 Q. On E2-7 does this table show us the percentage 

16 of regular Cohiba smokers who rank themselves high as to 

17 cigar knowledge, moderate? 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

Or low. 

Or low? 

Um-hmm, yes. 

And actually, it was they were given a scale of 

22 one to ten? 

23 

24 

A. 

Q. 

Yes. 

And they were asked to place themselves on that 
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scale? 

A. Yes. Ths~'ie about d~ad average. I mean the 

Cohiba numbers are pretty much on par with the premium 

brand user average numbers. They don't vary much at 

all. 

Q. And E3-7 which is Profile of Brand Users and 

then key findings, the key finding you made, the only 

key finding you made about Cohiba was Cohiba users have 

a love of Cuban cigars and would switch to them 

immediately if they became legal; is that correct? 

A. That's what the data showed. 

Q. And then an imr~ication which Cambridge Group 

drew was we need to cr~ate a distinct reason for being 

for our Cohiba brand today? 

A. Yes. 

Q. Do you recall any discussion at a meeting about 

that? 

A. The problem being I honestly don't think there 

119 

19 · was anyone who had clear marketing, to my recollection, 

20 responsibility for the brand who was focusing on it. So 

21 therefore, not a lot of discussion that I remember. 

22 Q. What did you mean when you say we need to create 

·23 a distinct reason for being? 

24 A. Well, that the brand needed to create an 
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1 identity. At the moment it did not have one. 

2 Q. The data ~howed that its identity was it drew 

3 more than average people who prefer Cuban cigars? 

4 

5 

A. Yes, amongst other things. 

MR. MILLER: Objection. 

6 BY MR. KRINSKY: 

7 Q. On Z-50 is what you're saying here is that 

120 

8 people who are aware of the Cohiba brand but don't smoke 

9 it think it may be a stronger flavor and that the people 

10 who use it, use the brand, smoke the brand have a 

11 different perception as to its flavor? 

12 

13 

MR. MILLER: Objection, vague and compound. 

THE WITNESS: What I see on this page is 

14 consistent with what is often the case, which is that 

15 users of the brand prefer it to the nonusers. That's 

16 sort of a general trend. I don't see where the strength 

17 comes into play here, so I'm not quite clear on where 

18 that aspect is coming from unless it was on a different 

19 page and somehow carried over or something. 

20 BY MR. KRINSKY: 

21 Q. All right. Well, just forgetting about the 

22 statement, the heading is Cohiba's, quote, Easy Smoking 

23 and Taste Perceptions 

24 A. Are strong. 
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1 Q. -- Are Much Stronger Among Regular Cohiba 

2 Smokers, and then you say 

3 A. That I understand based on the data that -- the 

4 first statement. The second statement I'm not seeing 

5 corroborated on the page. It may be drawn from another 

6 page. 

7 Q. The second statement is, It may be that those 

8 only aware of the brand think it may be a stronger 

121 . 

9 flavor and thus, not as easy a smoke .. When you used the 

10 phrase "only aware of the brand," did you mean that they 

11 were aware of the brand but didn't smoke it? 

12 A. Yes. But I don't see the data that talks about 

13 them thinking it has a stronger flavor here. 

14 

15 

16 

Q. 

A. 

Q. 

Presumably it's somewhere else supported? 

Yes, possibly. 

Go back to C-10. It's headed here, Cohiba Has 

17 Good Trial Rates Among Connoisseur, slash, Enthusiast 

18 Segments, But Low Converse to Regular or Loyal Users. 

19 What does that mean? 

20 A. Well, we can see that in these segments anywhere 

21 from 30 to 50 percent of the consumers that at least 

22 tried Cohiba, but you can't quite read the one number, 

23 but only 3 to 13 let's say percent smoke it regularly~ 

24 and then very few, only 1 to 3 percent smoke it most 
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1 often. So you would like to see obviously people 

2 converting from tryihg to s~oking it regularly and 

3 smoking it most often. 

4 Q. And this was based upon questions where you 

5 asked people whether they have ever tried 

6 A. Have they ever tried to -- do they smoke it 

7 regularly and do they use it most often. 

Q. 

A. 

And then you made the comparison? 

Yes, yes. 
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8 

9 

10 Q. And then under the category relationship-driven 

11 connoisseurs, 50? 

12 

13 

A. 

Q. 

Half have tried. 

It's 50 percent of the respondents for the 

14 people who spoke premium cigars say they tried Cohiba? 

15 

16 

A. 

Q. 

Yes. 

And then the number is not very clear, but you 

17 think that's a 13 percent? 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

A. 

Q. 

24 numbers. 

Yes, I can't quite read it. 

Say they smoke it regularly? 

Yes. 

And then 2 percent smoke most often? 

Yes. Yes. 

And so on through the other segments, different 
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towards the end of the project? 

A. They were the group that we were meeting with, 

yes, regularly, so. 

Q. Do you recall'discussing Cohiba with them at 

that point? 

A. Not beyond what I -- I don't recall beyond what 

I'm reading basically. 

conversation on it. 

I just don't recall a lot of 

Q. Have you personally ever published in the field 

of marketing studies or business studies? 

A. No. 

MR. KRINSKY: Okay. I have no further 

questions. Unfortunately, there's another lawyer. 

CROSS-EXAMINATION 

BY MR. MILLER: 

Q. Mr. Krinsky actually finished off about where 

I'd like to start which is a little bit of a diicussion 

of what is market research, and just to clarify for the 

record what is the difference between qualitative and 

quantitative? 

A. The qualitative is done amongst a small sample 

of people and therefore is not considered to be 

statistically valid on which large numbers are, whereas 

quantitative should entail a statistically valid number 
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of consumers, so we could see the difference between 

some of the research we went over today where one had a 

sample of 1200 and another had focus groups including 

eight consumers, maybe six groups, so you could see the 

difference there. 

Q. And the two projects that you've described 

earlier, the first one, would you describe that as 

A. Well, the elements that we discussed were 

qualitative. There was a quantitative piece that was 

not chosen to be discussed. It was all about those 
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business ventures that didn't relate to the cigar 

business, but there were quantitative aspects as well as 

reviewing General Cigar's quantitative data. Some of 

the charts that we went through, awareness, usage, et 

cetera, were quantitatively based studies, so actually 

the 'first study included both quantitative and 

qualitative and the second study was pretty much purely 

quantitative in its nature. 

Q. And I gather that you drafted the instrument 

that was used to screen people for the qualitative 

survey? 

A. Myself and David, yes. 

Q. As you drafted that screen were you attempting 

to get a representative example of cigar smokers? 
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A. No. We should pull up the screener and look at 

exactly who was requested. It was the kickoff meeting. 
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Q. It should be Exhibit 6, the memorandum dated May 

12, '98, and I think it starts at Bates number CAM 231. 

A. It's here somewhere. It starts at 231. 

Q. Just want that back for a second. There's a 

couple questions about 236. 

A. Well, that's the page I need too. 

Q. And my question is essentially what led you to 

make the following criteria for your screener? 

A. I think --

MR. KRINSKY: Objection. 11 Following criteria, 11 

are you referring to what? 

MR. MILLER: The criteria that appear on page 

Bates numbered CM 236. 

Q. Are those the criteria used to screen 

respondents? 

A. That's the summary, yes, and the detailed 

screener reports that -- so you'd look to question four, 

and you'd see in order to qualify you'd have to smoke at 

least three cigars a month. So when we look for 

consumers for qualitative, you can see obviously it was 

broken into the newer smokers and longer term smokers as 

two s~parate groups, and there's a minimum threshold 
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1 here of at least three cigars a week in the newer 

2 smoker, five cigars a week in the longer term. 

3 One of the pririciples of The Cambridge Group 

4 that we do business by is that we want to at least talk 

5 to someone who knows what they're talking about, so we 
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6 screened out people that only have a cigar once a month, 

7 the very infrequent occasional people as not being very 

8 helpful. So that's a typical criteria we would use, and 

9 then simply defining are they a newer smoker, an older 

10 smoker to see if there are any differences. 1t's trying 

11 to define premium cigar smokers, so that was the focus 

12 of our -- the focus of extending the brand would be off 

13 the premium brand, so making sure that they paid more 

14 than $3 was a proxy for that, looking for those who 

15 smoked the Macanudo, Partagas. Again, this was trying 

16 to make sure that we had enough people in the room·that 

17 could at least discuss Macanudo or Partagas working full 

18 time, these are more typical criteria, working full 

19 time, household income of 75 thousand plus, kind of 

20 going along with being a premium cigar smoker, and then 

21 these are standard things that are common across all 

22 studies, the security screen, the articulateness screen, 

23 just make sure that they haven't participated in another 

24 study recently, and the only thing I would check would 
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1 be the brand quota. What this tells me, because Cohiba 

2 was not listed here, was that that Cohiba r~quirement 

3 was added. 

4 

5 

6 

Q. 

A. 

You anticipated my next question actually. 

Well, I can tell that because in our screening, 

and I don't know dynamically throughout the process 

7 we do adjust our screeners, so if it was added in one 

8 city and not the other it's impossible to trace at this 

9 point, but certainly had we known of Cohiba at the time 

10 this screener was constructed we would have required at 

11 least one or two Cohiba smokers. 

12 What we ultimately ended up with, we obviously 

13 had people that were familiar with the brand but how 

14 many of them they weren't required so ... 

15 Q. I guess my next question, going back to 236, is 

16 you took a household income of greater than 75,000 in 

17 your screener. Was that intended to be representative 

18 of premium cigar smokers? 

19 A. I don't think that we had a lot of data from 

20 General Cigar at this point. So I think that was a 

21 judgment. We wanted to make sure we got people .that 

22 could afford premium cigars. I think one of the 

23 documents that we looked at may have a little bit of 

24 data in that regard, but General Cigar did not have as 
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1 much information as many of my clients typically do in 

2 terms of their customers. 

134 

3 Q. I appreciate when you mention clients like Kraft 

4 that's inevitably going to be the case. I just want to 

5 make sure though you chose those criteria yourself. 

6 A. We chose.this criteria in conjunction with Judy 

7 Harrison. That's why we met to review it. At the 

8 moment I can't recall whether we made any changes based 

9 upon our meeting her, and, in fact, whether Cohiba was 

10 added as a dynamic thing. It's quite frequent that as 

11 we're going through screening there are minor changes 

12 made, but this should still be the thrust of it I would 

13 think. 

14 Q. And I just want to confirm then that the purpose 

15 of the study that you described as your first study that 

16 involved the use of the focus groups was to focus on 

17 nonsignificant related opportunities. 

18 A. Yes, using the brands that General Cigar had. 

19 That's why we need to look at awareness and some of the 

20 other issues. 

21 Q. And actually, awareness is one of the next 

22 questions that I can ask you about. It would be Exhibit 

23 7. 

24 A. We looked at it. There it is. 
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Q. And you mentioned earlier that Cohiba was not as 

well-known as some other cigar brands, namely, Macanudo 

and Partagas? 

MR. KRINSKY: Objection, that misstates the 

testimony. 

THE WITNESS: What this data shows us is 

Macanudo has a 22 percent top of mind brand awareness, 

in other words, 22 percent of the people came up with 

Macanudo when just asked no prompting. 

MR. KRINSKY: I think what we need to do is if 

the witness is looking at a document while she's 

testifying, we need to identify that. 

MR. MILLER: I believe we have, but I'm happy to 

reiterate it again. 

MR. KRINSKY: And the page. 

MR. MILLER: As I mentioned before, it's Exhibit 

7, page 03 that the witness is reviewing. 

THE WITNESS: And this is data, once again, from 

General Cigar's customer research that they gave us to 

review showing that Macanudo had a 22 percent brand 

awareness which is compared to any other brand on this 

page far outstripping every other brand on this page 

including Cohiba and Partagas, which led us in part to 

our ·conclusion that Macanudo would be the strongest 
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brand from which to work. And this is quantitative 

data. 

BY MR. MILLER: 

136 

Q. When I look at the opinions that you offer in 

connection with what we've referred to as the first 

project, is there any way to take the conclusions you've 

drawn and apply them back in time and see how they would 

hold say in 1992? 

A. '92. 

MR. KRINSKY: Read it back. 

(Whereupon the record was read as 

requested.) 

MR. KRINSKY: Objection, without specific 

which opinio~s and also compound because it's --

THE WITNESS: It would be impossible because we 

do find that things do change over time, and that's .a 

significant amount of time, so I don't think we could 

make that conclusion. 

BY MR. MILLER: 

Q. Based on the information you reviewed leading up 

to the preparation of Exhibit 7 did you draw any 

conclusion as to whether Cohiba was better known in 19~8 

than it had been in 1997? 

A. No. I did not draw that conclusion, but what I 
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1 BY MR. MILLER: 

2 Q. Did you have any conversations with General 

3 Cigar about the advertising expenditures made in 

4 connection with Cohiba? 

5 A. At this point in the project we did not receive 

6 any of that information from General Cigar. It was not 

7 until some of those later sessions that we were looking 

8 at after this project was substantially completed that 

9 we received that information to my recollection. 

10 General Cigar in general was not deluging us with 

11 information. 
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12 Q. I'd like to go ahead and move on to page E-13 of 

13 Exhibit 7 bearing a Bates number of --

14 MR. SAEKS: You're looking at our Number 7. 

15 BY MR. MILLER: 

16 Q. Here. I'm sorry. I was getting my own.· That 

17 has the numbers so I can identify it for the record. 

18 And it bears Bates number CAM 000384. 

19 You discussed this a little bit earlier today. 

20 And you have in quotes different kinds of Cohiba. 

21 

22 

A. 

Q. 

23 Cohiba"? 

24 A. 

Um-hmm. 

What did you mean by "different kinds of 

The Cohiba that General Cigar was marketing in 
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1 the U.S. versus Cohiba that would come from Cuba. 

2 Q. In addition to Cohiba were you aware of any 

3 other brand of cigars that w~re marketed both in Cuba 

4 and in the U.S. by different companies? 

5 A. That could very well be the case, but I'm not 

6 aware of it. 
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7 Q. I want to go into a little detail as to what you 

8 meant by the phrase ''consumer confusion." Here's the 

9 first. It reads, Knowledgeable people tend to look down 

10 on Dominican Cohibas as an imitator or a fake. 

11 . My question is as you use the term "consumer 

12 confusion," was it consumer confusion if somebody 

13 recognized that the Dominican Cohiba was made by a 

14 different company than the Cuban Cohiba but thought it 

15 was an imitation of the Cuban Cohiba? 

16 A. Did they know -- in other words, they knew it 

17 was a Dominican Cohiba and they knew that that was not 

18 the Cuban Cohiba? 

19 

20 asked. 

21 

22 

MR. KRINSKY: That's not the question that was 

THE WITNESS: Okay. 

MR. KRINSKY: So I think we better read the 

23 question back. 

24 THE REPORTER: "I want to go into a little 
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detail as to what you meant by the phrase "consumer 

confusion." Here's the first. It reads, Knowledgeable 

people tend to look down on Dominican Cohibas as an 

imitator or a fake. 

My question is as you use the term "consumer 

confusion," was it consumer confusion if somebody 

recognized that the Dominican Cohiba was made by a 

different company than the Cuban Cohiba but thought it 

was an imitation of the Cuban Cohiba?" 

THE WITNESS: I could only go by what was 

written here. I can't edify upon this. What this says 

140 

to me is that there were two groups of people, one group 

who were knowledgeable and said that Dominican Cohiba, 

and what that is is different from the Cuban Cohiba, is 

the imitator and the fake, and there are others who were 

confused thinking that there were two family members, 

one who went to Cuba and one who went to the Dominican 

Republic. Again, those who were confused though in that 

case are saying that there are two different kinds of 

Cohibas from the two different brothers, but what I 

don't know is how many people this was, you know, et 

cetera, et cetera at this point. I just don't recall. 

BY MR. MILLER: 

Q. As you used the term "consumer confusion," you 
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1 weren't attempting to use any terms as they say may be 

2 interpreted under the trademark law? 

3 

4 

A. Oh, absolutely not. 

MR. KRINSKY: Objection without defining what 

5 you mean by that question, that's use in trademark law. 

6 BY MR. MILLER: 

7 Q. The United States Code contains certain 

8 provisions that apply to whether or not a trademark has 

9 been infringed upon. Were you attempting in any way to 

10 refer to those definitions in connection with your 

11 report? 

12 

13 

A. I don't know. 

MR. KRINSKY: Objection without giving the 

14 witness the definition that you're using in trademark 

15 law, otherwise she does not know whether or not she 

16 meant to refer to them. 

17 THE WITNESS: I don't know anything about 

18 trademark law, so I could not have that in mind. 

19 BY MR. MILLER: 

20 

21 

Q. That's good enough. 

I just want to go briefly into the focus groups 

22 that you were involved with. Was there any focus group 

23 that was designed to explore consumer perceptions of 

24 Cohiba cigars? 
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2 

A. 

Q. 

Solely? 

Let me phrase that question exactly. 

3 Was there any focus group that was conducted 

4 primarily to assess consumer perceptions of Cohiba 

5 cigars? 

6 A. There was no focus group whose primary purpose 

7 was Cohiba. All focus groups were intended to probe 
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8 Macanudo, Partagas, and then as Cohiba was added Cohiba. 

9 Additionally, if one day some of the other competitors. 

10 So there was nothing dedicated as Cohiba. 

11 Q. In connection with the qualitative work you 

12 conducted -- actually, I withdraw that. 

13 In connection with the focus group that you 

14 conducted did anyone at General Cigar inquire as to 

15 consumer perceptions about Cuban Cohiba cigars? 

16 

17 

18 

A. 

. Q. 

A. 

At the time of the 

At the time 

group? In addition to what was -- I don't 

19 recall anyone asking us to probe on that issue 

20 specifically. 

21 Q. After the focus groups were finished did anybody 

22 ask you any questions about consumer perceptions of 

23 Cuban Cohiba cigars? 

24 A. This may have been a question in the June 15th 
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1 make those suggestions at that time. 

2 Q. Did anyone fiom General Cigar participate in 

3 drafting the questionnaire that was used? 

4 A. Well, I did the first draft, then Steve Ieraci I 

5 think participated in helping us with certain 

6 definitions. There had to be a brand list that had to 

7 be finalized. Usually the market research person is the 

8 person who helps us with all of those kind of important 

9 yet detailed questions. He may have -- I'm pretty sure 

10 that he looked at prior studies that they had to see if, 

11 oh, there's a question we've asked before, we'd like to 

12 ask it again, so let's ask it in the same manner so as 

13 to be consistent, so he was involved from 

14 contributing from that standpoint. 

15 Q. If I could please have Exhibit 17. If you co~ld 

16 please turn to page C-2, and I'm actually just using 

17 this to help me understand something you said earlier. 

18 Actually, it's probably easier if we turn two pages 

19 forward to C-3 which bears Bates numbers 19612. 

·20 You indicated there was some oversampling 

21 conducted for certain cigar brands? 

22 

23 

24 

A. 

Q. 

A. 

Yes. 

First what is oversampling? 

Oversampling is making sure that we have enough 
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1 consumers who are within a particular brand using most 

2 often or regularly so that when we gather this 

3 quantitative data there's a quantitative sample. You 
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4 can tell if you have a thousand -- let's say our ending 

5 sample is only going to be a thousand and there's only 3 

6 percent. We might only get 30. That's not really 

7 enough, so we have to use it in that case, and so based 

8 upon the best available prior data from General Cigar 

9 there was a feeling that certain brands, I remember 

10 Punch in particular, Hoyo de Monterrey if just allowed 

11 to fall according to the random 1,000 people would only 

12 come in at very small numbers, such small numbers in 

13 fact that it would be qualitative in its nature, and 

14 there is no reason to spend big money doing a 

15 quantitative study without getting a quantitative 

16 sample, so in the case for this client that oversampling 

17 was a very important factor for their smaller brands. 

18 Obviously for Macanudo not an issue. They were going to 

19 come in anyway, so. 

20 Q. The universe or population of people in the 

21 group that was based off of the oversampling, is that 

22 representative of the U.S. population as a whole? 

23 

24 

A. 

Q. 

When we throw the oversampling in, no. No. 

When I look at page C-3, was the oversampling in 
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1 or not? 

2 A. I would say that it -- to the best of my 

3 knowledge it is not in, but this is a question of I 

4 would a hundred percent believe that it's not in, but it 

5 would be something to check because we typically in all 

6 of our representative numbers do not include the 

7 oversamples but very hard to say at this point. 

8 Q. I'll get back to one of the oversampling 

9 question in a minute, but while we're on Exhibit ·17 I do 

10 have a question about page El-4. El-4. 

11 

12 

A. 

Q. 

Cuban. 

Funny enough we are talking Cuban cigars in this 

13 litigation. One of the points that appears under 

14 stronger than average agreement is if Cuban cigars were 

15 legal, I'd switch most of my smoking to Cubans. 

16 

17 

A •. 

Q. 

Yes. 

Do you recall if you included the questions upon 

18 which this is based or if these were included at the 

19 request of General Cigar? 

20 A. I hate to say it, but I think this was probably 

21 included at the request of General Cigar. It's not a 

22 line of questioning that, again, it's not something I 

23 would have actually thought to pursue. For me this was 

·24 not a major focus of what I was looking at. 
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they smoked Cohiba cigars in the qualitative study -

A. However many there were. 

Q. However many there were. Is there any way to 

determine what percentage would have been referring to 

Dominican Cohibas or Cuban Cohibas? 

MR. KRINSKY: Objection. Are you talking about 

the qualitative study? 

MR. MILLER: I'm sorry. Quantitative study. 

MR. KRINSKY: I think you said qualitative. 

Why won't we read back the question, and maybe 

you want to 

MR. MILLER: I'll just strike the question 

irrespective. 

MR. KRINSKY: What? 

MR. MILLER: I'll strike the question 

irrespective. 

Q. I'll start that one again and give you a little 

better question. 
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In connection with the quantitative research 

that was conducted is there any way to determine whether 

the respondents that said they smoked Cohiba were 

referring to the Dominican Cohiba or the Cuban Cohiba? 

A. No. We did not ask Dominican Cohiba versus 

Cuban Cohiba. 
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Q. Okay. Now 

A. It's not a lot of analysis required that would 

give you these numbers. You would make a chart. 

Q. I believe you testified top of mind is unaided 

awareness? 

A. Yes. 

Q. Did the data you looked at have any information 

about aided awareness? 
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A. It's possible. I do not know typically when a 

person conducts a study, they asked unaided and then 

they ask aided, so if they're going to go to the trouble 

of conducting the study they may have asked, but they 

may not have asked. 

Q. Turn to E-13. Under the poition which says 

Others Are Simply Confused. You give as an 

illustration, quote, There are two brothers, one who 

makes Cohiba in Cuba and the other in the Dominican 

Republic, end quote. 

In putting those words down did you mean to 

indicate that this was the only instance in the focus 

groups which led you to make the observations that 

appear on page E-13? 

A. No. This is one quote that was just selected 

out of a number of consumer quotes. I think we had 
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1 talked about the summary of Cohiba which is on E-14. 

2 .All of these would have been words that the consumers 

3 had used to describe Cohiba. 

4 Q. Did you bring with you today any documents from 

5 any of this work other than what you've showed us? 

6 

7 

A. 

Q. 

Just this one. That's the only one. 

Now, for the quantitative study, I take it that 

8 Cambridge Group does not have a copy of the 

9 questionnaire that was used? 

10 A. I no longer have a copy of the questionnaire, 

11 and I know Gayle turned over all of our files so. 

12 

13 

14 

Q. Gayle being? 

MR. SAEKS: Gayle Garry. That was my contact. 

THE WITNESS: She turned over all of our files. 

15 There is a possibility NFO would have them. They are 
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16 not required to have it. They can purge it, but whether 

17 or not they have it ... 

18 BY MR. KRINSKY: 

19 Q. For the quantitative do you know whether in fact 

20 there was any modifications made to the questionnaire 

21 after the pretest? 

22 

23 

24 

A. 

Q. 

A. 

Yes. 

There were? 

There has to be because that's why we do the 
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MR. KRINSKY: Or we could request that you do 

MR. SAEKS: It's up to you. If we can go off 

record. 

(Whereupon a discussion was 

had off the record.) 

MR. SAEKS: You are waiving reading and signing? 

THE WITNESS: That's fine. 

MR. KRINSKY: Well, thank you so much. 

AND FURTHER DEPONENT SAITH NOT ... 
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1 IN THE UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

2 

3 EMPRESA CUBANA DEL TABACO 

d/b/a:CUBATABACO, 

4 Plaintiff, 

5 -vs-

6 CULBRO CORPORATION and 

GENERAL CIGAR CO., INC., 

7 Defendants. 

8 

). No. 97 Civ. 8399 (RWS) 

I, MICHAL J. CLEMENTS, being first duly sworn, 

162 

9 on oath, say that I am the deponent in the aforesaid 

deposition, that I have read the foregoing transcript of 

10 my deposit1on taken December 4, 2001, consisting of 

Pages 1 through 172 inclusive, taken at the aforesaid 

11 time and place and that the foregoing is a true anq 

correct transcript of my testimony so given. 

12 

13 

14 

15 

Corrections have been submitted 

No corrections have been 

submitted 

MICHAL J. CLEMENTS, Deponent 

16 

17 SUBSCRIBED AND SWORN TO 

18 

before me this 

of 

19 Notary Public 

20 

21 

22 

23 

24 

day 

A.D., 2001. 

SPHERION DEPOSITION SERVICES 
(212) 490-3430 



1 STATE OF ILLINOIS 

SS: 

2 COUNTY OF COOK 

3 I, Cynthia J. Conforti, a notary public within 

4 and for the County of Cook and State of Illinois, do 

5 hereby certify that heretofore, to-wit, on the 4th day 

6 of December, 2001, personally appeared before me at 

7 Conference Room 35-C, 35 West Wacker Drive, Chicago, 

163 

s· Illinois, Michal J. Clements, in a cause now pending arid 

9 undetermined in the United States District Court 

10 Southern District of New York, wherein Empresa Cubana 

11 Del Tabaco is the Plaintiff, and Culbro Corpoiation and 

12 General Cigar Co., Inc., are the Defendants. 

13 I further certify that the said witness was 

14 first duly sworn to testify the truth, the whole truth 

15 and nothing but the truth in the cause aforesaid; that 

16 the testimony then given by said witness was reported 

17 stenographically by me in the presence of the said 

18 witness, and afterwards reduced to typewriting by 

19 Computer-Aided Transcription, and the foregoing is a 

20 true and correct transcript of the testimony so given by 

21 said witness as aforesaid. 

22 I further certify that the signature to the 

23 foregoing deposition was waived by counsel for the 

24 respective parties. 
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I further certify that the taking of this 

deposition was pursuant to subpoena, and that there were 

present at the deposition the attorneys hereinbefore 

mentioned. 

I further certify that I am not counsel for nor 

in any way related to the parties to this suit, nor am I 

in any way interested in the outcome thereof. 

IN TESTIMONY WHEREOF: I have hereunto set my 

hand and affixed my notarial seal this 11th day of 

December, 2001. 

Cptl~a.~ 
Cynthia J. ~forti, CSR, RPR 

Notary Public, Cook County, Illinois 

CSR License No. 084-003064 
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No Bates Nos. 

(5 pages) 

6/15/98 Document 
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and Brand Factbase - Progress Update 

No Bates Nos, 

( 7 9 pages) 

4/7/98 Document 

Building A Growth Strategy 
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(16 pages) 

5/8/98 Document 
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5/11/98 Letter 
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5/12/98 Letter 

Clements, Decker and Charles to 

Harrison and Fechter 

Re: Brand Equity Qualitative Plan 
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(23 pages) 

6/4/98 Document 

Building The Premium Cigar 
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(72 pages) 
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7/31/98 Letter 
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8/5/98 Document 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition Transcript of Lois Coleman, 
designated under Fed. R. Civ. P. 30(b)(6), dated July 19, 2001 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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C O N F I D E N T I A L 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------X 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

Plaintiff, 

vs. 

CULBRO CORPORATION and GENERAL 

CIGAR CO., INC., 

Defendants. 

--------------------------------------x 

CONFIDENTIAL Rule 30(B)(6) 

DEPOSITION OF LOIS COLEMAN 

New York, New York 

Thursday, July 19, 2001 

Reported by: 
ANNETTE ARLEQUIN 
CSR NO. 1450 
JOB NO. 123858 

CONFIDOOf Al 
97 Civ. 8399 (RWS) 

COPY 

=s 
ESQ U I R-E™ 

·oEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 •. 800.944.9454 

Fax 212.557.5972 
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July 19, 2001 

9:50 a.m. 

2 

Confidential Rule 30(B)(6) deposition of 

LOIS COLEMAN, held at the offices of Rabinowitz, 

Boudin, Standard, Krinsky & Lieberman, P.C., 

740 Broadway, 5th Floor, New York, New York, 

pursuant to Notice, before Annette Arlequin, 

a Certified Shorthand Reporter and a Notary 

Public of the State of New York. 

C 
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APPEARANCES: 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P.C. 

Attorneys for Plaintiff 

740 Broadway, 5th Floor 

New York, New York 10003-9518 

BY: MICHAEL KRINSKY, ESQ. 

12 MORGAN & FINNEGAN, LLP 

13 

14 

Attorneys for Defendants 

345 Park Avenue 

15 

16 

17 

18 

BY: 

19 AL S 0 

20 

New York, New York 10154-0053 

DICKERSON M. DOWNING, ESQ. 

PRESENT: 

3 

21 JASON GRAUCH, Summer Associate, Morgan & Finnegan 

22 

23 

24 

25 
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IT IS HEREBY STIPULATED AND AGREED, 

by and between the attorneys for the 

respective parties herein, that filing and 

sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 

4 
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2 

(Plaintiff's Exhibit 412, Notice of 

Deposition, marked for iden~ification, as of 

3 this date.) 

4 L O I S COLEMAN, called as a 

5 witness, having been duly sworn by a Notary 

6 Public, was examined and testified as 

7 follows: 

8 EXAMINATION BY 

9 MR. KRINSKY: 

10 Q. Please state your name and your 

11 address? 

12 A. It's Lois Hinkle, H-i-n-k-1-e, 

13 Coleman, C-o-1-e-m-a-n. 

14 The address. is 9967 McCauly, 

15 M-c C-a-u-1-y, Woods Drive, Cincinnati, Ohio, 

16 45241-1492. 

17 Q. 

18 address? 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 a Notice of 

24 deposition, 

Is that a business address or a home 

It is both. 

Okay. Are you self-employed? 

Yes. 

We marked as Plaintiff's Exhibit 412, 

Deposition for the taking of your 

and you are here, appearing here 

25 pursuant to this notice; is that correct? 

5 
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2 

3 

A. 

Q. 

* Coleman - Confidential* 

The cigar market in general. 

And as a result of that, did you do 

4 any work for General Cigar? 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

I did. 

And what was that? 

Qualitative research. 

What was the nature of the 

9 qualitative research? 

10 

11 

12 

A. 

Q. 

A. 

On that particular project? 

Yes. 

To the best of my recollection, it 

13 was just to get an idea of attitudes, habits and 

14 practices of people who smoked cigars. 

15 

16 

17 

18 

19 

Q. 

A. 

Q. 

A. 

Q. 

Do you know the term U&A? 

Yes. 

What's that? 

Usage and attitude. 

Was this a usage and attitude study 

20 that you did for him? 

21 

22 

A. 

Q. 

No. 

What did you do to get an idea on the 

23 attitudes and habits and practices of cigar 

24 smokers? 

25 A. Talked to people who smoked cigars. 

28 



1 

2 A. 

* Coleman - Confidential_* 

Clarify done. Clarify what you.mean, 

3 have I done it? 

4 Q. Have you been involved in any project 

5 of quantitative research? 

6 A. Yes. 

7 Q. Since you've been self-employed, have 

8 you been involved in any projects involving 

9 quantitative research? 

10 A. Yes. 

11 Q. Have any of those projects been for 

12 General Cigar? 

13 A. Yes. 

14 Q. And when was that? 

15 A. I don't recall. 

16 Q. How recently? 

17 A. Prior to Amy Lineberger's arrival at 

18 General Cigar, whenever that was. 

19 Q. And what was the subject of the 

20 quantitative research? 

21 A. U&A. 

22 Q. And what was your involvement? 

23 A. I set up the research for them.-

24 Q. What do you mean you set it up? What 

25 do you mean? 

r 

32 
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5 

6 

7 

8 

* Coleman - Confidential* 

that way. 

A. No. 

Q. 

A. 

Q. 

A. 

Q. 

And what cities? 

Tampa. 

Where else? 

That was it. One city, Tampa. 

Over the course of how many days was 

9 this done? 

10 

11 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I don't recall. 

You were the only moderator? 

Yes, I was. 

And were these sessions taped? 

Yes. 

Was that your general practice to 

16 tape focus group sessions? 

17 A. Yes. 

18 Q. Do you transcribe the tapes? 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

A. 

24 client. 

25 Q. 

No. 

What do you do with the tapes? 

I never see the tapes. 

What happens to the tapes? 

They're generally given to the 

Do you ever listen to the tapes? 

52 



1 

2 

3 

A. 

Q. 

* Coleman - Confidential* 

No. 

You prepare summaries. 

4 Did you prepare a summary of these 

5 focus groups? 

6 

7 

A. 

Q. 

8 summaries? 

9 

To the best of my recollection, yes. 

On what basis did you prepare 

MR. DOWNING: Can you repeat that 

10 question? 

11 BY MR. KRINSKY: 

12 

13 

14 

Q. 

A. 

Q. 

On what basis? 

I don't understand. 

Did you prepare the summaries simply 

15 from your recollection of what people said? 

16 

17 

A. 

Q. 

Yes. 

Did you take notes while the session 

18 was going on? 

19 

20 

A. 

Q. 

21 notes? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

Yes. 

Are the notes you take verbatim 

Some. 

And some summaries? 

Yes. 

And what do you do with the notes 

53 



1 * Coleman - Confidential * 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

after you 

A. 

Q. 

prepared 

A. 

Q. 

the close 

A. 

Q. 

A. 

Q. 

13 anyone? 

14 

15 

A. 

Q. 

prepare the summaries? 

Generally dispose of them. 

The summaries you prepared are 

how soon after the session?· 

Generally within 24 hours. 

Are they prepared immediately after 

of the session? 

That's my goal. I try to do that. 

Sometimes you don't meet your goal? 

Correct. 

Did you ever send your notes to 

No. 

And you prepare the summaries in 

16 typed form; is that correct? 

17 

18 

A. 

Q. 

19 computer? 

20 

21 

22 

23 it. 

24 

A. 

Q. 

A. 

Q. 

Correct. 

And you prepare them on your 

Correct. 

Is that a laptop? 

A laptop is one computer I use to do 

Do you prepare -- when the session is 

25 outside of Cincinnati, do you prepare the 

54 
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1 * Coleman - Confidential* 

2 to Cohiba? 

3 A. No. 

4 Q. You don't recall? 

5- A. No, I do not recall. 

6 Q. Do you know, is it your recollection 

7 that there was no reference or you don't recall 

8 whether or not there was a reference? 

9 A. I don't recall whether there was a 

10 reference. 

11 Q. Do you have your notes from those 

12 sessions? 

13 A. No. 

14 Q. Do you have. the summaries from those 

15 sessions? 

16 

17 

A. 

Q. 

Yes. 

There was qualitative research done 

18 in Chicago involving TAI; is that correct? 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

Correct. 

And what was that involvement? What 

was the subject of that research? 

A. Cohiba. 

Q. 

A. 

Q. 

How many -- you were the moderator? 

I was. 

And these were focus groups? 

65 



1 * Coleman - Confidential* 

2 A. No. 

3 Q. What were they? 

4 A. Individual interviews. They're 

5 called IDis. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Q. 

A. 

Q. 

A. 

Q. 

And what does IOI stand for? 

In-depth interview. 

Was there a tape recording of that? 

I believe so. 

was that tape recording given to 

General Cigar? 

A. I don't know. 

Q. Who operated the tape? 

A. 

.Q. 

A. 

Q. 

I don't remember. 

Did you? 

No. 

Is that something TAI normally would 

18 do, operate the tape? 

19 A. Typically the hostess would. 

20 Q. And it's standard practice for the 

21 tape to be given to the client; is that correct? 

22 A. It is. 

23 MR. DOWNING: Object to the form. 

24 BY MR. KRINSKY: 

25 Q. And this was done in March of 1997; 

66 



1 * Coleman - Confidential* 

2 1S that correct? 

3 A. To the best of my knowledge, yes. 

4 Q. How many days, during how many days 

5 was in-depth interviews conducted? 

6 A. To my recollection, one. 

7 Q. Did you do any IDis with respect to 

8 Cohiba in any other city? 

9 

10 

A. 

Q. 

No. 

Did you do any focus groups with 

11 respect to Cohiba in any other city? 

12 

13 

A. 

Q. 

No. 

Were yo_u ever involved in any 

14 quantitative research with respect to Cohiba? 

15 

16 

A. 

Q. 

Not that was Cohiba specific, no. 

Now there was qualitative research 

17 done on Long Island that you mentioned for 

18 General Cigar? 

19 A. I don't believe it was done at the 

20 Long Island location, no. 

21 Q. There was a project which involved a 

22 supplier located on Long Island? 

23 

24 

A. 

Q. 

Correct. 

What was that project, for General 

25 Cigar; is that correct? 

67 
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8 

9 

10 

11 

12 

A. 

Q. 

A. 

* Coleman - Confidential* 

To the best of my knowledge, no. 

When in 1992 was this? 

I don't know. 

Q. When was the U&A started? 

A. I don't know. 

Q. was it before the summer? 

A. I don't know. 

Q. How long did it take to do the U&A 

study in 1992? 

A. I don't recall. 

Q. was it more than a week from start to 

13 finish? 

14 

15 

A. 

Q. 

Typically it takes six weeks. 

So that's six weeks after you had the 

16 questionnaire drafted? 

17 A. The study is typically in the field 

18 for six weeks. 

19 Q. From the first moment of contact to 

20 it being placed in the field, typically how long 

21 would that be? 

22 A. There is no typical. 

23 Q. It could be? 

24 A. It could be two days, it could be two 

25 months. 
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13 

14 

* Coleman - Confidential* 

L O I S 

A F T E R N O O N 

(Time noted: 

COLEMAN, 

S E S S I O N 

1:54 p.m.) 

resumed and testified as follows: 

CONTINUED EXAMINATION 

BY MR. KRINSKY: 

Q. With respect to the Cohiba project 

for General Cigar, that concerned, you moderated 

a focus group or was it individuals? What was 

the phrase, IDA? 

A. IDis. 

Q. IDis. 

Did that project involve IDis or 

15 focus groups? 

16 A. IDis. 

17 Q~ And those IDis were conducted in one 

18 day in Chicago? 

19 A. Yes. 

20 Q. 

21 project? 

22 A. 

23 

24 Q. 

And what was your involvement in that 

I moderated the focus groups.· 

I mean the IDis, sorry. The IDis. 

And did you contract with the 

25 supplier in connection with that project? 
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2 Lineberger. 

3 Q. And how soon before you conducted the 

4 IDis in Chicago was that contact? 

5 A. I don't remember. 

6 Q. was it more than a month? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A. I don't remember. 

Q. Prior to your -- did you speak to her 

on the telephone about that project? 

A. I did. 

Q. Prior to conducting the IDis, did you 

speak to her on the telephone more than once 

about that project? 

A. I don't recall. 

Q. Prior to moderating the IDis in 

16 Chicago, did you speak to anyone else at General 

17 Cigar about that project? 

18 A. To the best of my recollection, no. 

19 Q. And did anyone from General Cigar 

20 attend the sessions in Chicago, the IDis in 

21 Chicago? 

22 A. Yes. 

23 Q. And who was that? 

24 A. Amy Lineberger, John Geoghegan, John 

25 Rano, Dixon Farrington, and there may have been 
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2 others but I don't recall. 

3 Q. Did anyone from General Cigar ever 

4 attend any other IDis that you had moderated on 

5 a General Cigar project? 

6 

7 

A. 

Q. 

Yes. 

For any other project, were they 

8 attended in this number, this or a greater 

9 number? 

10 A. Yes, greater. Greater. There were 

11 normally greater numbers of people there. 

12 Q. And when you're conducting the 

\ 13 sessions, where physically are these people? 

14 Where were these people physically? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

In this particular session? 

Yes. 

In another room. 

And are they able to observe and hear 

19 what is happening? 

20 

21 

A. 

Q. 

Yes. 

The people participating in the 

22 session cannot see them; is that correct? 

23 

24 

A. 

Q. 

Correct. 

And after the conclusion of the 

25 session you moderated, did you have any 
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discussions with any of the people present that 

same day? 

A. I can't recall. 

Q. Do you recall having any discussions 

with any of these people during the course of 

the sessions, during the break of these 

sessions? 

A. Yes. 

Q. Were those group discussions all in a 

group or individually? 

A. Both. 

Q. Now after the sessions, after that 

day, did you have any discussions about the· 

project with any of those people? 

A. Not to the best of my recollection, 

no. 

Q. Did you have discussions after that 

day with anyone at General Cigar with respect to 

the project? 

IDis? 

A. To the best of my recollection, no. 

Q. Did you prepare summaries of these 

A. 

Q. 

I believe so. 

Do you have any -- do you believe you 
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sent the summaries to General Cigar? 

A. If I prepared it, I would have sent 

them to General Cigar. 

Q. Do you have any recollection sitting 

here today about whether or not you sent 

summaries to General Cigar? 

A. No. 

Q. Did you take notes during the IDis? 

A. I don't remember. 

Q. Was it your practice to always take 

notes during IDis? 

A. No. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Was it more frequent than not? 

No. 

How many IDis were conducted? 

I believe ten. 

And they were taped? 

I don't know. 

What was the criteria used in this 

21 screening of people for participation in the 

22 IDis for this project? 

23 A. Age, smoking tenure, number of cigars 

24 smoked per week and I believe at least half of 

25 them had to smoke robust cigars. 
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It's dated March 11, 1997. 

3 Is this one of the documents that you 

4 reviewed yesterday? 

5 

6 

A. 

Q. 

No. Not to my knowledge. 

Okay. You see a reference in the 

7 upper right, Mike Radecki, R-a-d-e-c-k-i? Do 

8 you know who that is? 

9 A. No, I have absolutely no knowledge of 

10 who that would be at all. 

11 Q. And after that it says "OM, Chicago," 

12 to my eyes. 

13 Do you know what OM refers to? 

14 

·15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

Maribeth 

A. 

Q. 

K. 

I have no idea. 

And at the bottom is the name 

McGraw. 

Yes. 

And is that the individual you've 

been referring to? 

A. Yes. 

Q. And that's the person you worked 

with? 

A. Yes. 

Q. Okay. Have you seen this document 

before? Do you recall seeing this document 
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I don't recall seeing it before, but 

4 I'm sure I got a copy of it at some point. 

5 Q. Okay. All right. I direct your 

6 attention to the part where it starts, 

7 "Interviews." 

8 

9 

A. 

Q. 

Uh-huh. 

"Panelists will consist of males 25 

10 plus years of age who have smoked premium 

11 cigars, see brand list, in the past 12 months. 

12 At least six will mention having heard of Cohiba 

13 brand of cigar." 

14 A. Uh-huh. 

15 Q. Does that refresh your recollection 

16 as to whether or not having heard of Cohiba 

17 cigars was part of the screen? 

18 A. No. 

19 Q. was it part of the program for these 

20 IDis to have at least six of the ten people who 

21 had heard of Cohiba prior to the sessions? 

22 A. From the way this is written, that 

23 looks like that was the wish. 

24 Q. How were people selected for 

25 participation in these IDis? 
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as 415. Bates stamp number MC 00236. 

(Plaintiff's Exhibit 415, Spreadsheet, 

marked for identification, as of this date.) 

BY MR. KRINSKY: 

Q. Have you seen this document before? 

A. Yes. 

Q. Could you identify it? 

A. It's a spreadsheet. 

Q. When did you see this previously? 

A. I can't tell you exactly. My 

suspicion would be I saw it the day of the 

project. 

Q. Who prepared this document? 

A. TAI. 

Q. And this was a document which 

summarized data from the screening process for 

the people you were going to interview; is that 

correct? 

A. Correct. 

Q. And the reference to floaters 

22 three-quarters of the way down, what is a 

23 floater? Is that a good thing? 

24 . A. It's such a weird term. It depends 

25 on your perspective. 
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It means whether they were heavy 

3 smokers or light smokers. 

4 Q. Do you know how that demarked the 

· 5 line, what was used to demark the line? 

6 A. I don't have an exact recollection, 

7 no. 

8 Q. The Q-7B column, "Heard of Cohiba," 

9 this was information that would have been 

10 derived from their responses to questionnaires; 

11 is that correct? The screening question; is 

12 that correct? 

13 

14 

A. 

Q. 

Correct. 

During the JDis, did you ask any of 

15 these people where they had heard of Cohiba? 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

I don't recall. 

Or how they had heard of Cohiba? 

I don't recall. 

Did you ask any of these people 

20 during the IDis whether they read any 

21 publications about cigars? 

22 

23 

A. 

Q. 

I don't recall. 

Now in the conduct of these sessions 

24 or these IDis, were they back to back? In other 

25 words, one person be finished with one person, 
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format to that? 

A. They may have been. 

Q. You can't recall whether the 

5 substance of the words were the same? 

6 A. No. I don't really have any distinct 

7 recollection of it. 

8 MR. KRINSKY: Let's mark this as the 

9 next one. 

10 (Plaintiff's Exhibit 417, Cohibia 

11 Taste Test IOI Summary, marked for 

12 identification, as of_this date.) 

13 MR. KRINSKY: The document is MC 304, 

14 305 and 306. 

15 (Witness reviewing document.) 

16 BY MR. KRINSKY: 

17 

18 

19 

20 

21 

Q. 

A. 

Q. 

A. 

Q. 

Let me know when you're ready. 

Uh-huh. 

Do you recognize this document? 

This particular document, no. 

Do'you recognize the substance, the 

22 content of the document as distinct from its 

23 formatting on these pages? 

24 

25 

A. Ask me the question again, please. 

MR. KRINSKY: Read it. 
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(Question was read back as follows: 

"QUESTION: Do you recognize the 

4 substance, the content of the document as 

5 distinct from its formatting on these 

6 pages?") 

7 A. Yes. 

8 Q. And what do you recognize that to be? 

9 A. Just the overall findings of that 

10 research project. 

11 Q. Is the content the summaries that you 

12 prepared? 

13 A. I'm assuming so since it says it's 

14 from me. 

·15 

16 

Q. 

A. 

You have no independent recollection? 

I know I prepared a summary. This is 

17 the format that my summaries are in, but it was 

18 the format that Amy's summaries were in too. 

19 Q. In the left-hand column there's 

20 Nos. 1, 2, 3, 4, 5, 6, 7. 

21 Is there any significance in the 

22 sequencing of the material according to those 

23 numbers? 

24 

25 

A. 

Q. 

Not to the best of my recollection. 

In the first number -- next to No. 1 
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2 there's "Findings." Under the heading 

3 "Findings" is a box. There are words there. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

yes. 

them 

A. 

Q. 

A. 

Q. 

also? 

A. 

Q. 

Do you recall writing those words? 

I don't recall writing them. 

Do you believe you wrote them? 

I believe I could have written them, 

Do you believe Amy could have written 

Yes. 

And next to that there are 

13 "Implications." 

14 

15 A. 

Do you recall writing those words? 

I have no recollection of it. No 

16 direct recollection of it. 

17 Q. As part of when you write summaries 

18 normally, do you have a section called 

19 "Findings" and then a corresponding section 

20 called "Implications"? 

21 

22 

A. 

Q. 

No. 

When you said this is a format 

23 similar to the one that you use, does your 

24 format, is it divided between findings and 

25 implications? 
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No. 

Do you use the word "implications" in 

4 your summaries? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

No. 

Do you use the word "conclusions"? 

Not as a habit of practice. 

Inferences? 

Nope. 

Results? 

Summary. 

Do you use the word "findings"? 

Not a standard practice. 

When you said this was in a format 

15 similar to what you use, in what sense was it 

16 similar? 

17 A. No. This was in the format that Amy 

18 requested. It was in a format similar to what 

19 Amy used. 

20 Q. I see. 

21 Now, in this instance for the Cohiba 

22 study, Amy requested, made a request to you to 

23 prepare the summary in a particular format; is 

ｾ＠ 24 that correct? 

25 A. She requested it for every summary I 

r 
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2 did for her. 

3 Q. Okay. And this document, 417, is the 

4 format she requested? 

5 

6 

A. 

Q. 

That's correct. 

And did you use the format she 

7 requested? 

8 

9 

10 

11 

12 

A. 

Q. 

writing 

A. 

Q. 

Yes, I did. 

And for this project, do you recall 

about implications? 

I don't recall writing about them. 

Looking at this document, do you 

13 recall writing the words that appear in the 

14 column 

15 

16 no. 

17 

A. 

Q. 

18 words? 

19 A. 

"Implications"? 

I have no direct recollection of it, 

Do you believe that you wrote those 

I believe that I could have written 

20 those words, yes. 

21 Q. Do you believe that Amy could have 

22 written the words also? 

23 A. I believe that Amy could also have 

24 written the words, yes. 

25 Q. The words that are on the column 
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2 "Findings," do you believe that you wrote those 

3 words? 

4 

5 

6 

7 

A. 

Q. 

A. 

Q. 

I believe I could have written them. 

But you're not sure? 

I'm not sure. 

You believe Amy could have written 

8 them as well? 

9 A. I believe she could have, yes. 

10 Q. Do you have a belief as to whether 

11 you or Amy which one wrote them? 

12 A. My suspicion was it was probably me. 

13 Q. And is that suspicion also true for 

14 the "Implications"? 

15 

16 

A. 

Q. 

Yes. 

In reviewing this document, is there 

17 anything that's written here about findings 

18 which is contrary to your present recollection? 

19 MR. DOWNING: Anything in particular? 

20 You want her to read all seven findings? 

21 

22 

23 

24 

25 

A. 

MR. KRINSKY: Yes. 

(Witness reviewing document.) 

Can you repeat the question? 

(Question was read back as follows: 

"QUESTION: In reviewing this 
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2 Cuba? 

MR. DOWNING: Objection. 3 

4 

5 

A. 

Q. 

I don't understand your question. 

During the IDI, did you tell any of 

6 the respondents that there was a Cohiba 

7 manufactured outside of Cuba? 

8 A. To the best of my knowledge, no, I 

9 did not tell them. 

10 Q. Did you ask them anything about where 

11 Cohibas were manufactured? 

12 A. To the best of my knowledge, I would 

13 not have asked that specific question. 

14 Q. Some of the respondents prior to the 

· 15 session had never heard of Cohiba according to 

16 Plaintiff's Exhibit 415. 

17 A. That's correct. According to this 

18 sheet, yes. 

19 Q. Now how did those people -- as to 

20 those people, how is it possible to make this 

21 statement that "These respondents do not 

22 perceive the Cohiba that was manufactured 

23 outside of Cuba as being a fake Cohiba"? 

24 A. That conclusion or that.finding was 

25 from showing them the concept. 
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Q. And what about the concept indicated 

there was a Cohiba manufactured outside of Cuba? 

A. It's my recollection that it had the 

word Dominican in it. 

Q. Do you recall the text of what it 

7 said? 

8 A. No. 

9 Q. The concept, I want to understand 

10 you, it's words, not a visual? 

11 A. It may have had pictures. I don't 

12 remember. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Now if the concept had an express 

reference to Dominican, why is it that this· 

finding doesn't refer to Dominican but only 

cigars outside of Cuba? 

A. Because according to your document, 

No. 416, that was the purpose of the research. 

Q. In none of the findings, correct me 

if I'm wrong, is there any reference to 

Dominican Cohiba or Dominican Republic or 

Dominican. 

If they had been shown something 

which referenced specifically Dominican, 

wouldn't you have referenced that in your 
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2 accepted practice. You tell them the purpose is 

3 we're going to talk about cigars. You do not 

4 tell them what you want to learn. 

5 Q. Did you ask them about, anything 

6 about Cohiba cigars? 

7 

8 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I may or may not have. 

Did you ask about any other cigars? 

I may or may not have. 

Did the word "Cuba" come up? 

I don't recall. 

Cubans or Cuban cigars, did that 

( 13 subject come up? 
' 

14 

15 

A. 

Q. 

I would assume yes. 

Your assumption is based upon the 

16 summary that's in front of you? 

17 

18 

19 

A. 

Q. 

A. 

No. 

And what is it based upon? 

I never did any qualitative research 

20 where the word Cuban cigar was not mentioned. 

21 Q. And in what way was it mentioned in 

22 any studies? 

23 A. It was mentioned as Detroit, Japan, 

24 Germany or mentioned as to cars, a frame of 

25 reference. 
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2 Q. No. 3 "Findings," the statement here, 

3 "There are two kinds of cigars, Cubans and the 

4 others. The Cuban cigars are the gold standard 

5 and have mystery surrounding them." 

6 Does that fairly represent what was 

7 said about Cuban cigars in the other qualitative 

8 research you've done about cigars? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A. Yes. 

Q. And it says, "These smokers want to 

smoke Cuban cigars because it is forbidden." 

Was that something that was 

articulated by the respondents in the Cohiba 

taste test? 

A. In the Cohiba taste test 

specifically? 

Q. I'm sorry. The Cohiba summary, the 

Cohiba project, yes. 

A. I don't recall. 

Q. Is that something that would have 

21 been articulated in other qualitative sessions? 

22 A. All the time. 

2 3 Q. "They h·ave heard that Cubans are 

24 better (or they have smoked them and believe 

25 that they are better)." 
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Did you ask these respondents what 

3 they meant by, whether they had a concept of a 

4 Cuban heritage of a cigar? 

5 A. No. Not to the best of my knowledge 

6 I didn't. 

7 Q. Have you ever asked other respondents 

8 what they -- whether they had a concept of the 

9 Cuban heritage of a cigar? 

10 A. No, I don't ask it directly. 

11 Q. Now No. 6 says, "Visuals in the ad 

12 were very well received. The respondents liked 

13 the whole tone of the ad and felt that it 

14 communicated the mystery associated with Cuba." 

15 Do you have any recollection of the 

16 ads they're talking about? 

17 

18 

A. 

Q. 

I do not. 

The implication, "The visuals in the 

19 ad can be used with almost any position to 

20 enhance the Cuban connection of Cohiba." 

21 MR. DOWNING: That's under 

22 implications? 

23 MR. KRINSKY: Yes, implications. 

24 BY MR. KRINSKY: 

25 Q. What was the Cuban connection of 
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Cohiba that the visuals could enhance? 

A. Again, substitute any brand name. 

Q. It doesn't say any brand name, does 

5 it? 

6 A. The project wasn't about any brand. 

7 

8 

9 

10 

11 

12 

13 

14 

The project was about Cohiba. 

Q. When you say substitute any Cuban 

brand name, what made the Cohiba a Cuban brand 

name? 

A. 

Q. 

A. 

Q. 

It's a reference to a Cuban cigar. 

Cohiba is. 

As it was e~plained to me. 

In this IOI, did you tell the 

15 respondents that there was a Cuban cigar called 

16 Cohiba? 

17 

18 

19 

20 

21 

22 

23 

24 

A. To the best of my knowledge, no. 

Q. In the "Findings" section when there 

is references to Cuba, Cubans, Cuban cigar, it's 

because the respondents raised those thoughts in 

some way; is that correct? 

A. 

Q. 

MR. DOWNING: Objection. 

Or it did not. 

You didn't tell them there was a 

25 Cuban Cohiba? 
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To the best of my knowledge, I 

3 didn't. 

4 Q. And there was no visuals or concepts 

5 that used the word "Cuba"; is that correct? 

6 A. To the best of my knowledge, no. 

7 Q. Okay. There are numerous findings 

8 here that talk about Cuba. 

9 MR. DOWNING: Object to the 

10 characterization. 

11 BY MR. KRINSKY: 

12 Q. Where else, except matters that the 

13 respondents raised, could be the source of 

14 findings concerning Cuba that are listed in the 

15 f1ndings? 

16 A. If I had asked them the question, 

17 what if there were a cigar from Cuba named 

18 Cohiba? 

19 

20 

21 

Q. 

A. 

Q. 

And did you? 

I don't recall. 

Do you recall the respondents making 

22 mention of Cuba in these interviews? 

23 

24 

A. 

25 break? 

Yes. 

MR. DOWNING: You want to take a 
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2 (~ecess is taken.) 

3 BY MR. KRINSKY: 

4 Q. Referring back to Plaintiff's Exhibit 

5 417, in comment three or block three, "There are 

6 two kinds of cigars, Cubans and the others," is 

7 what's written there. "The Cuban cigars are the 

8 gold standard and have mystery surrounding 

9 them." 

10 The Cubans that are referred to there 

11 are Cuban cigars that are made in Cuba, and the 

12 others, if I understand your testimony, are, in 

13 the minds of the consumer, are cigars not made 

14 in Cuba but made from Cuban seed; is that 

15 correct? 

16 

17 

A. 

Q. 

That is correct. 

And it's the Cuban cigars grown in 

18 Cuba that's the gold standard, not the others; 

19 is that correct, in that reference? 

20 

21 

A. 

Q. 

Yes. 

In the mind of the consumer or the 

22 respondent, you've testified, I believe, that 

23 premium cigars grown out of -- not made in Cuba, 

24 are nonetheless made from Cuban seed. Is that 

25 your testimony? 
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than statistically? 

A. Yes. 

Q. And what was your opinion? 

A. I thought that she had a pretty good 

grasp of being able to sort of solidify what 

people had said in qualitative research. 

Q. When you say what people had said, 

you mean interviewees? 

A. Yes, in qualitative research. 

MR. KRINSKY: Next exhibit. 

(Plaintiff's Exhibit 420, document 

13 entitled "General Cigar Co., Inc. Market and 

14 Consumer Research Key Observations and 

15 Conclusions - Premium Cigars" dated 8-27-97, 

16 marked for identification, as of this date.) 

17 MR. KRINSKY: 420 is a document GC 

18 6665 through 6668. 

19 BY MR. KRINSKY: 

20 Q. My first question is going to be 

21 whether you have ever seen this document before. 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

Yes, I have. 

When was that? 

I don't remember. In the past. 

And what was the context in which you 

r 
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2 saw it? 

3 A. Amy sent it to me. 

4 Q. And for what purpose did -- did she 

5 

6 

7 

8 

9 

ask you to comment on it? 

A. I don't recall. 

Q. Did you have any conversations with 

anyone at General Cigar about this document? 

10 

A. 

Q. 

I don't recall. 

Approximately how long ago did Amy 

11 send it to you? 

12 A. I don't know. 

13 Q. Amy is deceased. 

14 

15 

16 

17 ago. 

18 

A. 

Q. 

A. 

Q. 

That's correct. 

Do you know when she died? 

My recollection is it was two years 

Do you recall how long before that 

19 that she sent it to you? 

20 A. No. 

21 Q. 

22 study? 

23 

Is this what you would call a U&A 

MR. DOWNING: I'm sorry. Can you 

24 repeat that back? 

25 (Question was read back as follows: 
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Not to my knowledge. 

Did you ever see any representation 

4 of the Cuban Cohibas logo? 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

Not to my knowledge. 

Or a box design? 

Not to my knowledge~ 

You testified with respect to 328 to 

9 329 that you did not write those observations; 

10 is that correct? 

11 

12 

A. 

Q. 

13 before. 

14 A. 

Yes, that's correct. 

And that you had not seen them 

That's not what I said .. I said I did 

·15 not recall seeing them before. 

16 MR. KRINSKY: Okay. I have no 

17 further questions. 

18 

19 

20 

MR. DOWNING: No questions. 

(Time noted: 6:20 p.m.) 

21 LOIS COLEMAN 

22 Subscribed and sworn to before me 

23 this_ day of ----- I 2001. 
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3 STATE OF NEW YORK ) 

4 : SSe 

5 COUNTY OF NEW YORK ) 
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23 

I, ANNETTE ARLEQUIN, a Shorthand 

Reporter and Notary Public within and for 

the State of New York, do hereby certify: 

That LOIS COLEMAN, the witness 

whose deposition is hereinbefore set forth, 

was duly sworn by me and that such 

deposition is a true record of the 

testimony given by the witness. ' 

I further certify that I am not 

related to any of the parties to this 

action by blood or marriage, and that I am 

in no way interested in the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

set my hand this 9th day of August, 2001. 

24 My commission expires: 
6/30/02 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

EMPRESA CUBANA DEL TABACO ) 

d.b.a. CUBATABACO, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

CULBRO CORPORATION and ) 

GENERAL CIGAR CO. INC. , ) 
) 

Defendants. ) 

-----------------------------) 

Civil Action No. 

97 Civ. 9399 (RSW) 

. CONFIDENTIAL 

CONFIDENTIAL UNDER PROTECTIVE ORDER 

30(b) (6) DEPOSITION OF WILLIAM M. CONDER 

New York, New York 

Tuesday, November 7, 2000 

Reported by: 

Thomas R. Nichols, RPR 

JOB NO. 114931A 

ｾ＠
j...._) 

ESQUIRE™ 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

' 24 ( 
\ 

25 

November 7, 2000 

10:00 a.m. 

30(b) (6) Deposition of General Cigar 

Co. Inc., by WILLIAM M. CONDER, held at the 

offices of Rabinowitz, Boudin, Standard, 

Krinsky & Lieberman, P.C., 740 Broadway at 

Astor Place, New York, New York, pursuant to 

Notice, before Thomas R. Nichols, a 

Registered Professional Reporter and- a 

Notary Public of the State of New York. 
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3 APPEARANCES: 

4 

5 

6 

7 

8 

9. 

10 

11 

12 

13 

14 

15 

16 

lT 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

740 Broadway at Astor. Place 

New York, New York 10003-9518 

BY: DAVID GOLDSTEIN, ESQ: 

MORGAN & FINNEGAN 

Attorneys for Defendants 

345 Park Avenue 

New York, N~w Yo~k. 10154-0053 

BY: JANE'.!' DORE, ESQ. 

18 ALSO PRESENT: 

19 

20 

21 

22 

23 

24 

25 

A. ROSS WOLLEN, ESQ. 
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IT IS HEREBY STIPULATED·AND AGREED, by 

and between_the attorneys for the respective 

parties herein, that filing and sealing be 

and the same are hereby waiveq. 

IT IS FURTHER STIPULATED AND AGREED 

th~t all objections, except as to ｾｨｾ＠ form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and sign~d before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 

4 
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1 

2 W ILL I A M M CONDER called as a 

3 witness, having been duly sworn by a Notary 

4 Public, ｷｾｳ＠ examined and testified as 

5 follows: 

6 EXAMINATION BY 

7 MR. GOLDSTEIN: 

8. Q. Please state your name for the record. 

9 A. Mike· Conder. 

10 Q. And. your home address? 

11 A. 6 Exeter Lane, Morristown, New Jersey 

12 0,7 960 

1.3 Q. Mr. Conder, ｨ｡ｶｾ＠ you ever ·been deposed 

14 before? 

15 A. No. 

16 Q. You met with your attorney before the 

17 deposition? 

18 A. Yes. 

19 Q. SO you may have some sense of a 

20 deposition, how a ､･ｰｯｳｩｴｩｯｾ＠ is conducted? 

21 A. I do. 

22 Q. Just very briefly, everything that we 

23 say is recorded ｶ･ｲ｢｡ｴｾｭ＠ by the court reporter. 

24 Do you understand that? 

25 A. I do. 



6 

1 Conder-Confidential Under Protective Order 

2 Q. If you need to take a break, you should 

3 let your counsel know. We'll take a break either 

4 then or ~t the appropriate time. 

5 If you don't understand a question, you 

6 want me to repeat or clarify it, please let me 

7 know. Otherw~se there will be an assumption that 

8 you understood the question and answered co the 

9 best of your ability. 

10 Do you understand that? 

11 A. Yes. 

12 Q. Have you ever testified at a trial 

13 before? 

14 A. No. 

15 Q. Have you ever been retained as an expert 

16 witness? 

17 A. No. 

18 Q. Are you being r~presented here today by 

19 Ms. Dore _of Morgan & Fi'nnegan? 

20 

21 

22 

23 

24 

25 

A. Personally? 

Q. Yes. 

MS. DORE: He is here on behal£ 

of Gener~l Cigar and I am representing 

General Cigar and the witness. 

Q. ·Are you currently employed by General 
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1 Conder-Confidential Under Protective Order 

2 Cigar? 

3 A. I am. 

4 Q. In what position? 

5 . A. Vice president of sales. 

6 Q. .Therefore, you're an officer of the 

7 corporation, General Cigar Co. Inc., the 

8 subsidiary? 

9 A. I'm not sure of the answer to that. 

10 Q. You'r~ not sure whether you're an 

1.1 officer or not? 

12 A. Yes. 

13 Q. But you're a vice president of the· 

14 subsidiary? 

15 · A. Of General Cigar Holdings. Actually, 

16 General Cigar Sales, Inc., I think is the technical 

17· setup. 

18 Q. You're vice president of sales of a 

19 corporation known as General Cigar Sales~ Inc.? 

20 A. Yes. 

21 Q. D6 you have a position with a company 

22 called General Cigar Co. Inc. or General Cigar 

23 Company, Inc.? 

24 A. No. 

25 Q. Do you have a position with the parent 
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1 Conder-Confidential Urider Protective Order 

2 company, General Cigar Holding?. 

3 A. No.· 

' 
4 Q. How long have you been vice president of 

5 sales? 

6 A. Since July of '99. 

7 Q .. When did you start at General Cigar? 

8 A. The middle of '85. I don't know the 

9 exact month. 

10 Q .. Where are you located? In other words, 

11 where is your office? 

12 A. In New York. 

13 Q. I understand that you have consented to 

1~· testify on General Cigar's behalf.about certain 

15 topics concerning·~ales .of General.Cigar's Cohiba 

16 cigar? 

17 A .. I have. 

18 MR .. GOLDS TE IN: Let's first mark this. 

19 MS. DORE: I have a question. You 

20 have two notices of deposition outstanding 

21 for this deposition. Which one are you 

22 ·taking first? 

23 MR. GOLDSTEIN: I have a deposition 

24 notice for him as a 30 (b) ( 6) witness and 

25 also individually. 



1 Conder~Confidential Under Protective Order 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. DORE: Correct. And which one are 

you taking first? 

MR. GOLDSTEIN: I would prefer not to 

break it up formally in that sense, but 

basicalli ~hat I will be doing first is 

chronologically going through the sales 

part, which would be the 30(b) (6) 

deposition. 

If there's a point where you believe 

I'm asking questions outside the 30 (b) ·( 6), 

we can. discuss that, and if it's individual, 

you want me to stop and hold those 

questions, if you prefer to do it that way, 

that's fine. 

MS. DORE: Yes, I woul~ pref~r-to 

break it up into two distinct depositions. 

MR. GOLDS TE IN: The majority of the 

deposition will be focused on the sales 

topics. I'm not intending to mov~ beyond 

that during the first part. But if you· have 

a· question, you think it's beyond the scope, 

you let me know and I will come back to it. 

MS. DORE: OK. 

(Plaintiff's Exhibit 210, notice to 

9 
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2 take deposition of Mike Condor both 

3 individually and as a 30 (b) (_6) witness, 

4 marked for identification, as of this date.) 

5 Q. I im showing you what has been marked as 

6 Plaintiff's Exhibit 210. It is a notice of 

7 deposition directed to you individually and as 

8 Defendants' Rule 30 (b) ( 6) witness. 

9 Have you seen that notice before? 

10 A. Yes.· .. 

11 Q. And it specifies that you're going to be 

12 the witness on Topics 4, 6, 7 and 9 of the Rule 

13 30 (b) ( 6) deposition notice of November 25, 1997? 

14 A. Yes. 

15 Q_. ·And you're planning on being the witness 

16 on those four topics? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. That's· correct. 

MR. GOLDSTEIN: ._Let's mark this as 

Exhibit 211. 

(Plaintiff's Exhibit- 211, notice to 

take deposition of Culbro Corporation and 

General Cigar co·., Inc., by a 30 (b) ( 6) 

witness, marked for identification, as of 

this date.) 

Q. I am showing you what has been marked as 
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2 Plaintiff's Exhibit 211, which is the Plaintiff's 

3 30 (b) ( 6) notice to take the deposition of Culbro 

4 Corporation and General Cigar Co., Inc., dated 

5 November 25, 1997. 

6 Have you seen that document before? 

7 A. Yes. 

8 Q. The topics that you that you have been 

9 designated on by the defendants set forth in 

10 Schedule A, I just want to go over them with you 

11 before we commence the deposition. 

12 Have you reviewed those particular 

13 topics under Schedule A? 

14 A. I have. 

15 Q. You're going to be Defend~nts' witness 

16 on topic number 4; is that correct? 

17 A. Yes. 

18 Q. General Cigar's use or nonuse of the 

19 Cohiba mark from 1978 to the present? 

20 A. Yes. 

21 Q. And you're going to be the topi6 number 

22 6, the channels of trade in which General Cigar's 

23 Cohiba cigars are currently sold and have ever been 

24 sold? 

25 A. Yes. 
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1 ｃｯｮ､･ｲＭｃｯｮｦｩ､･ｮｴｩｾｬ＠ Under ｐｾｯＧｴ･｣ｴｩｶ･＠ Order 

2 Q. Topic number 7" the marketing, 

3 ､ｩｳｴｲｩ｢ｵｾｩｯｾＧ｡ｮ､＠ sales procedures or methods used 

4 by ｇｾｮ･ｲｾｬ＠ ｃｩｧｾｲ＠ in connection with any of its 

5 products that bear the Cohiba mark since the time 

ｾ＠ the mark was first used in commerce? 

7 

8 

A'., 

Q. 

Yes. 

And topic number 9, sales figures, 

9 wholesale and retail, for General Cigar's Cohiba 

10 cigars since the time ｾｨ･＠ mark was first used in 

11 commerce. 

12 

13 

A. 

Q. 

Yes. 

Now, you understand that the ,testimony 

14 ｾｯｵ＠ ｷｾｬｬ＠ give is the testimony of the corporation, 

15 ｇ･ｮｾｲ｡ｬ＠ Cigar Co., Inc., and the successor to 

16 Culbro, General Cigar Holdings? 

17 

18 

A. 

Q. 

I do, yes. 

Did you review any documents, 1n 

19 preparation for your deposition? 

20' 

21 

22 

A. 

Q. 

I did. 

(Mr. Wollen entered the room.) 

Without going item by item, could you 

23 describe the categories or types of documents that 

24 you reviewed? 

25 ,A. I reviewed the documents given to me "by 



1 Conder-Confidential Under Protective Order 

2 Janet that were of a statistical nature on sales 

3 for various ｰ･ｲｾｯ､ｳＮ＠

Q. I ｲ･ｶｩｾｷ･､＠ a document, I have seen 4 

5 documents that I understand are ｣ｾＱＱ･､ｈＴＵｳＮ＠

6 those the ｾｯ｣ｵｭ･ｮｴｳ＠ you reviewed? 

7 

8 

A. 

Q. 

9 document? 

Yes. 

Did you reVl.ew 'any other type of 

Are 

13 

10 A. I reviewed some statistical documents on 

11 later year sales that we keep in the office in 

12 New York. The same type of document. Just to 

13 refresh my memory on units and dollars, and so 

14 forth, on sales. 

15 Q. Did you reVl.ew any invoices of any type? 

16 A. I did review some invoices that Janet 

17 had given me. 

Ｑｾ＠ Q. Did you review invoices showing Cohiba 

19 cigars shipped from the Dominican Republic to the 

20 United States? 

21 

22 

A. 

, Q. 

Yes. 

Do you recall reviewing any other types 

23 of documents? 

24 A. I don't recall specifically any other 

25 d'ocument other than the ones that I mentioned 
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c-,,: 
2 there. 

13 Q. Did you yourself look for documents - -

4 A. I did. 

5 Q. that related to this lawsuit? 

6 A. Yes. 

7 Q. And when did you do that? 

8 A. Over the last two weeks. 

9 Q. You were requested to do that? 

10 A. Yes. 

11 Q. Did you find documents and turn them 

12 over to counsel? 

13 A. I did find one file folder that I gave 

14 Janet last week. 

,15 Q. Do you recall looking for documents 

16 related to Cohiba at instructions of either someone 

17 in the company or of counsel in 1997? 

18 A. I don't have a specific recollection of 

19 1997. 

20 Q. Do you recall two or three years ago 

21 related to a litigation or litigations that General 

22 Cigar was involved in concerning Cohiba that you 

2·3._ were asked to look for documents? 

(''- 24 A. Yes. 
_,. 

25 Q. And did you at that time look for 
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2 Q. Were you located in Connecticut prior to 

3 being located in New York? 

4 A. I had an office in Connecticut for the 

5 better part of two years. I didn't live in 

6 Connecticut. I had my office. there. 

7 Q. What two years? 

8 A. The years preceding the move here, which 

9 would have been 1997 and 1998. 

10 Q. From '85 to I 97 you were located in 

11 New York? 

12 A. No. From '85 to '97 I was located in 

,,.-
( 13 the field, in several different cities. 

14 Q. This file was in a box that was shipped 

15 from Connecticut to New York in the last few 

16 months? 

17 A. Could have been shipped prior to the 

18 last few months, but not opened. 

19 Q. When you were asked to look for.Cohiba 

20 documents eirlier, a couple of years ago and 

21 earlier this year, did you look in Connecticut? 

22 A. I did. 

23 Q. But you didn't find them. there. 

24 A. I didn't. 

25 Q. Do you have any knowledge of any 



( 
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1 Conder-Confidential Under Protective Order 

2 

3 

A. 

Q. 

No. 

Do you know if anybody, not on your 

4 instruction, but if somebody else went and looked 

5 through old computer files? 

18 

6 A. I believe that somebody's looked through 

7 computer files, but I don't know that as a --

8 Q. But not as a part of your preparation_. 

9 A. That's right. 

10 Q. Who did you talk to about the documents? 

11 A. Do you want the long list? I talked 

12 -15 people to get ready for the prep. 

13 

14 

15. 

MS. DORE: I think his question was 

limited to the documents. 

Q. Yes, I do want to separate it o~t a 

16 little bit, but I will come to that. 

to 

17 Of the 15 people that·you talked to were 

18 they all part of gathering inform~tion in addition 

19 to trying to find documents? 

20 

21 

A. 

Q. 

That's correct. 

Were they all current employees of 

22 General Cigar? 

23 A. No. 

24 Q. Why don't you tell me who you spoke 

25 with. 
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2- A. No. 

3 Q. Could you identify those who were able 

4 to give you useful information? 

5 A. Frank Fina, Lilienfie+d, Magill, Moylan, 

6 Holmes, Loftus, Roberts, Silvey, Lyn Wood, Rory, 

7 and I think Ross and John: 

8 Q. When you say "John," you mean --

9 A. John Webber. 

10 Q. I take it you did not speak to either 

11 Mr. Cullman, Jr., or Mr. Cullman, Sr. 

1.2 A. No, not specifically about this. 

13 Q. Did you talk to them about something 

14 else related to this litigation? 

15 A. Rec;ently? 

16 Q. Well, first I will ask recently. 

17 A. Not that I have a specific recollectiop 

18 of. 

19 Q. Do you have a general recollection of 

20 speaking to them about this litigation? 

21 A. Only that I was due to be deposed today 

22 and would be out of the office today. 

23 Q. Did you speak to them at another time, 

( 24 an earlier time, about this litigation? 

25 A. Again, I can't tell you specifically 
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2 Q. Do you have any knowledge, even if 

3 you're not aware of a policy·, do you have any 

4 knowledge of market research documents from early 

5 of mid-nineties at some point being thrown away? 

6 A. No. 

7 Q .. Other than file cabinets outside your 

8 office _do you have any knowledge of market research 

9 or survey documents at any of the General .Cigar 

10. offices? 

11 A. Do I have specific are you asking if 

12 I' have specific knowledge? 

13 Q. Yes. Are you aware that -- I also know 

14_ that you k~ep them in Connecticut. I also know 

15 that they ar~ kept outside 

·16 A. I don't have any specific knowledge. 

17 Q. You said you came to General Cigar in 

18 1985? 

19 A. Yes. 

20 Q. Do you recall when in '85? 

21 A. It was the middle of the year. I don't 

22 recall the exact month. 

23 Q. What was your position at that time? 

c-· 24 A. I was a territory salesperson. 

25 Q. What was your territory? 
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2 A .. Ohio. 

3 Q. You sold all different kinds of cigars? 

4 A. Full line of everything we had. 

5 Q. How long were you in that position? 

6 A. Approximately three years. 

7 Q. And then your next position, 1987? 

8 A. Was district manager. I think that was 

9 1·988. District manager, lived in Chicago. 

10 Q. And it was still sales? 

11 A. Still sales. 

12 What was your territory? 

I. 13. A. A coupie of states. Illinois, maybe 

14 part of Indiana, part of Michigan, Wisconsin. I 

15 can't tell you any more specifically. 

16 Q. Again, you sold a full line? 

17 A. Yes. 

18 Q. How long w.ere you ｾｮ＠ that position? 

19 A. Two years. 

20 Q. Your next position? 

21 A. Regional sales manager. 

22 Q. Approximately 1990? 

23 A. Yes. 

I 24 Q. What region? I was your 
\ , 

·2.5. A; Southeast. 
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2 

3 

4 

5 

6 

Q. 

A. 

Q. 

A. 

Q. 

7 position? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

·Where were you located? 

I lived in Florida. 

How long were you in that position? 

About three years. 

And then sometime in 1993 a new 

Yes. 

What was that? 

Director of premium sales. 

Was that nationwide? 

Yes. 

Where were you located? 

I lived in Louisville. 

Were your offices in Louisville? 

33 

a. 

9 

10 

11 

12 

13 

14 

15 

16 A. I had an office in my home in Louisville 

17 and some support in our office in Connecticut. 

18 Q. Who did you report to in that position 

19 of dii~ctor of premium sales? 

20 

21 

A. 

Q. 

Brent Currier. 

·And Mr. Currier was in New York or 

22 Connecticut? 

23 

24 

A. 

·Q. 

Connecticut. 

When you were regional sales manager 

25 1990 to 1993, who did you report to? 
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2 A. In the beginning I re~orted to Frank 

3 Fina. In the end I reported to Brent Currier, I 

4 think. 

5 Q. How long were you director of premium 

6 sales? 

7 A. About two years. 

8 Q. Sometime in 1995 you took a new 

9 position? 

10 A. Yes, I think it ~as probably later than 

11 1995. It might have been there may be a year 

12 overlap on some of these. I think that probably 

13 went into late '96 or '97. 

14 Q. You were director of premium sales until 

15 about '96 or '97? 

16 A. I think so, yes. Probably late '93 to 

17 late '96, early '97. 

18 Q. What was your next position? 

19 A. National sales manager. 

20 Q. For all cigars, all lines? 

21 A. Yes. 

22 Q. Where were you located in that position? 

23 A. Again, I was living in Louisville, but 

24 had some staff support in Connecticut. 

25 Q. And at some point your office was then 
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2 moved to Connecticut or you went from Louisville 

3 to 

4 ·A. I moved from Louisville to New York. 

5 Q. When was that? 

6 ·A. That was July of I 99. 

7 Q. So while you were a national sales 

8 manager you were physically located in Louisville. 

A. 

Q. 

A. 

That's correct. 

With support in Connecticut. 

That's correct. 
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9 

10 

11 

12 Q. Because occasionally you would go tb the 

13 Connecticut office? 

14 

15· 

A . 

. Q. 

16 r~po_rt to? 

'1 7 

18 

A. 

Q. 

19 president? 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

That's right. 

As national sales manager who did you 

John Rano. 

And then in July of '99 you became vice 

Sales. 

Was that Mr. Rano's position? 

Technically, no. 

Functionally? 

Yes. 

Who do you report to now? 
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2 , A. David Danziger. 

3 Q. Is he currently president of General 

4 Cigar? 

5 A. No, he is EVP sales and marketing. 

6 Q. EVP, executive vice president. 

7 A. Correct. 

8 Q. Prior to 1985 what did you do? 

9 A. I worked for a retail tobacconist. 

10 Q. Who was that? 

11 A. Straus,s. 

12 Q. Where are they located? 

13 A. Cincinnati. 

14 Q. How long did you do that? 

15 A. I think about two and a half years. I 

16 don't have ･ｸ｡ｾｴ＠ dates in my mind on this, so 

17 Q. And prior to that? 

18 A. Prior to that I.worked for another 

19 tobacconist. 

20 Q. Who was that? 

21 A. Oxmoor Smoke Shop. 

22 Q. Also in Cincinnati? 

23 A. No, in Louisville. 

24 Q. Approximately what years did you work 

25 there? 
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2 A. I don't know the years. I worked there 

3 part time while I was in school and full time 

4 afterwards. So I probably finished there in,- say, 

5 '82,· '83 and worked there on and off from the late 

6 seventies. 

7 

8 

Q. 

A. 

When did you graduate from college? 

Actually, I didn't graduate, but I 

9 finished there in 1979, '80. 

10 Q. Are you a cigar smoker? 

11 A. Yes. 

12 Q. Do you c:on s ide.r yourself an aficionado, 

13 expert or experienced in cigar smoking? 

14 A. Yes. I don't know what you get with· 

15 that title, but. 

16 Q. When did General Cigar first sell Cohiba 

17 cigars? 

18 

19 

20 

A. 

Q. 

for that? 

1978. 

What is the source_ of your information 

Is it documents that you reviewed or is 

21 it conversations you had or both? 

22 

23 

A. 

Q. 

It's both. 

Who told you that cigars were sold in 

24 1978, if you· recall? 

25 A. Actually, several people on tbe list 
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2 that I gave you earlier talked about 1978, 

3 incl~ding Lilienfield, Betty Holmes, Rich Silvey. 

4 Q. Anyone else? 

5 A. I think that's it. On that specific 

6 topic. 
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7 Q·. Do you know the quantity of Cohiba sales 

8 in 19 7.8? 

9 A. I don't think I know the full quantity 

10 of sales in 1978. 

11 Q. Do you know, have you reviewed any 

12 documents that reflect sales 1.n 1978? 

13 A. I have· reviewed some documents that 

14 reflect sales. 

15 Q. Based on the documents do you·have an 

16 understanding of ho~ many cigars the documents 

17 reflect were sold? 

18 

19 

A. 

Q. 

In the neighborhood of 1,000 cigars. 

Do you know where these cigars were 

20 manufactured? 

·21 

22 

A. 

Q. 

I don't. 

Do you have any understanding that they 

23 were made in Philipsburg, Pennsylvania? 

2.4 

25 

A. I don't know specifically they were made 

in Philipsburg. It's possible they were made in 
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2 

3 

Philipsburg. 

Q. Do you have any knowledge that they were 

4 made in the Dominican Republic in 1978? 

5 

6 

7_ 

A. 

Q. 

A. 

No. 

It's your understanding they were not? 

No, I just don't have knowledge of 

8 specifically where they came from. 

9 _Q. . Do you have any knowledge of any sales 

10 prior to 1978? 

11 A. No. 

12 

13 

14 

15 

16 

17 

18 

MR. GOLDSTEIN: Let's mark this as 

Plaintiff's Exhibit 213. 

(Plaintiff's Exhibit 213, invoice 

bearing Bates No. GC 000019A, marked for 

identification, as of this date.) 

Q. I am showing you a document that's been 

marked as Plaintiff's Exhibit 213. It has a Bates 

19 number of GC 000019A. 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

What is this document? 

An invoice. 

It has a date of February 13, '78? 

Yes. 

From General Cigar to Rubovits ·Cigars 

25 Inc. in Chicago? 
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A. Yes. 2 

3 Q. It shows a quantity of a hundred Cohibas 

4 being shipped to Rubovits? 

5 A. Yes. 

6 Q. And the price for that is how much? 

7 A. $3.45. 

8 Q. Do you have any knowledge of any 

9 shipments of General Cigar- Cohibas prior to 

10 February 13, 1978? 

11 A. No. 

12 Q. This says it was shipped from 

13 Philipsburg. Was there a factory in Philipsburg, 

14 General Cigar factory? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

Q. And they made machine rolled cigars 

there? 

A. That's correct. 

Q. Wh9 is Rubovits or what is Rubovits? 

A. Rubovits is a retail tobacc-0nist from 

Chi,cago. 

Q. Do you have any knowledge why one 

hundred ciga~s were shipped to Rubovits at this 

~ime, February of '78? 

A. Yes. 
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2 Q. Why is that? 

3 A. To show use on the trademark. 

4 Q. Do you know if Rubovits paid the $3.45? 

5 A. I would assume he did. 

6 Q. Do you know if they received a credit? 

7 A. I have nothing that tells me anybody 

8 received credits for these amounts. 

9 Q. Do you know if Rubovits a~tually sold 

10 these cigars? 

11 A. I would suspect he did. 

-12 Q. But you have no knowledge one way or the 

13 other? 
--

14 A. Not from 1978 I don't. 

15 Q. Was anybody that you spoke to able to 

16 give you any information regarding that? 

17 A. Regarding spe6ifically what? 

18 Q. Whether Rubovits took those cigars and 

19 put them out for sale. 

20 A. No. 

21 MR. GOLDSTEIN: Why don't we mark 

22 this. 

23 (Plaintiff's Exhibit 214, invoice 

24 bearing_Bates No. GC 007921, marked for 

2 5 - identification, as of this date.) 
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2 Q. Showing you what has been marked as 

3 Plaintiff's Exhibit 214 with production numbers 

4 

5 

6 

GC 007921. 

A. 

Q. 

Could you identi£y this document? 

Also an invoice. 

Did you review this document and 

7 Plaintiff'.s Exhibit 213 in 'prepa~ation for your 

8 deposition? 

9 

10 

11 

A. 

Q. 

A. 

I believ~ I did .• 

What is this invoice showing? 

It's showing one hundred Cohiba cigars 

12 shipped to Mike's Cigar in Miami Beach, Florida. 

13 Q. On the same day as the Rubovits, 

14 February 13, '78? 

A. Yes. 
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15 

16 Q. And is it your understanding that it was 

17 for the same purpose as the shipments to Rubovits? 

18 A. Yes. 

19 Q. Rather than asking you each question 

20 each time, do you have any knowledge as to whether 

~1 the amounts were paid, whether there was a credit, 

22 whether these cigars were actually sold or not? 

23 A. It is my understanding that the it 

24 would be mi understanding that the amounts we~e 

25 paid, that there were no credits issued, with one 
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2 shipments in 1978? 

3 A. No. 

4 Q. Do you know if they were labeled Cohiba? 

5 A. I think they were labeled Cohiba. 

6 Q. What is the basis for that statement? 

7 A. Reviewing documents that talked about-

8 the shipment program and how the boxes were 

9. labeled. 

10 Q. When you say documents concernin~ the. 

11 shipment program, let me show you GC 2000A before I 

12 mark it, just ask you whether you reviewed that 

13 document and that·•s what you're referring to 

14 concerning the shipment program. 

15 A. Yes. 

16 Q. Did you review any other documents 

17 concerning the shipment program? 

18 A. Yes. 

19 Q. From that time period 1978? 

20 A. I don't believe that's the same time 

.21 period. 

22 Q. You believe from a later time period? 

23 A. Yes. 

24 Q. Do you recall reviewing any others from 

25 1978 regarding the shipment program? 
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2 A. I can't tell you specifically 19~8. 

3 don't know that there were other documents with 

4 that date on them. 

5 Q. Do you recall one way or the other 

6 whether all the documents have.these what I'm· 

7 calling production numbers, some kind of stamp 

8 numbers on the bottom? 

A. That I don't recall. 

MR. GOLDSTEIN: Let's mark this as 

Exhibit 215. 

(Plaintiff's Exhibit 215, document 

I 

9 

16 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

dated 1/9/78, bearing Bates No. GC 002000A, 

marked for identification, as of this date.) 

MR. GOLDST~IN: The document we were 

referring to as GC 002000~ with a date of 

January 9, '78, from C.H. Sparkes to 

Mr. James Forrester is Exhibit 215. 

And let's mark this as 216. 

(Plaintiff's Exhibit· 216, document 

bearing Bates Nos. GC 005989 ｾｾ､＠ 990 

consisting of cover memo dated 3/15/78 and 

att~ched invoice, marked for identifi~ation, 

as of this date.) 

Q. Showing you what_has been marked as 

45 
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2 Plaintiff's Exhibit 216. There's a cover memo 

3 with the date of 3/15/78, from a Mr. Endholz to 

4 Mr. Sparkes, and attached to it is an invoice. 

·5 If you look at the first page it says, 

6 "These are the correct copies for J.N.R. on the 2 

7 

8 

9 

sent to Mike's in error. Any questions call me." 

A. 

10 Q. 

Did you review this document? 

Yes. 

Do you know what they ar~ referring. to, 

11 "the 2 sent to Mike's in error? 

12 A. I assume they were referring to boxes 

13 that should have gone to J.N.R. that went to 

14 Mike's. 

15 Q. And the ones that were errone~usly 

16 shipped, it's your unde~standing, were Plaintiff's 

17 Exhibit 214? 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

That's the document you showed me 

Of the shipment to Mike's. 

That's correct. 

Why was it an error to ship them to 

22 Mike's, do you know? 

23 A. I don't know. 

24 Q. Attached is an invoice, do you see that, 

25 attached, the second page? 
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·2 

3 

4 

5 

6 

7 

8 

9 

A. 

Q. 

·General 

A. 

Q. 

Rolfman 

A. 

Q. 

Yes. 

Dated March 15, I 7 8. That's from 

Cigar to Cigars Santa Cl-ara? 

Yes. 

Cigars Santa Clara is J .N .. R., Lou 

(phonetic)? 

That '· s corr e ·ct . 

What does that show in terms of 

10 shipping? 

11 A. From what I see on it it shows, above 

12 where it ha·s b~en redacted, 50 cigars. 

13 Q. It looks like information has been 

14 redacted on that document. 

A. That's correct. 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. But it's showing 50 cigars shipped from 

General Cigar. 50 Cohibas. 

A. 50 Cohibas. 

Q. Is it your understanding that that's 

also part of the trademark program? 

A. This document? 

Q. This shipment. 

A. Yes. 

Q. Do you have any other knowledge about 

25 actually selling these by Cigars Santa Clara, any 
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2 knowledge of that other than what your 

3 understanding is that you described previously? 

4 A. No. 

5 Q. Just for clarification, let me just mark 

6 this so it's in the record.· This is an unredacted 

7 version of the invoice. I will ask you to identify 

8 :i,t. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Plaintiff's Exhibit 217, invoice of 

3/15/78, bearing Bates No. GC 000023A, 

marked for identification, as of this date.) 

Q. I am showing you what we have marked as 

Plaintiff's Exhibit 217, GC 000023A. And I will 

-ask you if that's the same -- an unredacted version 

o~ GC 005990, part of Plaintiff's Exhibit 216? 

A. I would say it is. 

Q. And that shows 50 Cohibas to Cigars 

Santa Clara? 

A. That's correct. 

Q. For $1.73? 

A. That's correct. 

MR. GOLDSTEIN: Why don't we mark this 

as Exhibit 218. 

{Plaintiff's Exhibit 218, invoice of 

4/5/78, Bates No. GC 000024A, m~rked for 
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2 identification, as of this date.) 

3 Q. I am showing you what has been marked as 

4 Plaintiff's Exhibit 218. Can you tell me what that 

5 document is? 

6 A. It's an invoice. 

7 Q. Does it look like it's one invoice 

8 copied over another invoice or does it look like 

9 one invoice? 

10 A. It's definitely not one invoice. It's 

11 two invoices. 

12 Q. What are the dates on those two 

13 invoices? 

14 A. It appears to be either 6/5 or 4/5/1978. 

15 Q. One is to Rubovits and one is to Cigars 

16 Santa Clara? 

17 A. Yes. 

18 Q. Do you have any knowledge why the 

19 shipments were made to those two stores as opp6sed 

20 to another store or a different store? 

21 A. I don't have a specific knowledge of why 

22 those two stores or another store. 

23 Q. Do you have any general knowledge or any 

24 indications from people you spoke to? 
'-'---..,--

25 A. They were both customers that we did 
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2 business with on a regular basis that were chosen 

3 for this program. 

4 Q. Do you know if a special arrangement was 

5 made with them so that they would receive shipments 

6 for trademark purposes? 

7 A. It was my understanding that's the case. 

8 Q. Do you know if any kind of oral or 

9 written agreement was entered into with those? 

10 A. I have not seen a written agreement and 

11 I have not been told of any oral agreement. 

12 Q. In terms of shipments of Cohibas, what 

13 does document Plaintiff's Exhibit 218 show? 

14 A. Well, looking at the bottom half of the 

15 document, and I don't know if that specifically is 

16 part of invoice 1-G-145479 or 145480, but whichever 

17 it is part of it shows one hundred Cohiba cig~rs. 

18 Q. So either being shipped to Rubovits or 

19 being shipped to Cigars Santa Clara? 

20 A. That is correct. 

21 Q. Are you aware of any other docu~ents 

22 reflecting salei:; of Cohiba in· 1978? 

23 A. I don't think so . 

.r 24 Q. Do recall reviewing each of the ( you 

25 documents I have shown you, each of the invoices 
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2 from 1978 that I have shown you here prior to the 

3 deposition? 

4 A. Yes. 

5 Q. Do you have any recollection of seeing 

6 other additional invoices or records of sales 1978? 

7 A. I don't. 

8 Q. Would you agree we me that if you total 

9 up the invoices we have looked at it is 350 cigars? 

10 A. Did you do the math as we were going 

11 through this? I think that's what they add up to. 

12 Q. The reason I ask is you have a piece of 

13 paper that you looked at earlier and you indicated 

14 you thought there were a thousand sales based on 

15 the documents, a thousand ci9ars based on the 

16 documents. 

17 A. OK. 

18 Q. The 
. . 
invoices I showed you totaled 350. 

19 And I am asking you at least as far as documents 

20 are concerned, your testimony on behalf of General 

21 Cigar is you're not aware of any other documents 

22 indicating sales of Cohiba in 1978; 1.s that 

23 correct? 

24 A. That's correct'.· 

25 Q. Do you have any knowledge of s~les of 
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2 A. Well, I got different answers from 

3 different people. So I guess we have to go through 

4 specifically. 

5 For instance, Bob Lilienfield did not 

6 know where records would be kept at this time. 

7 Rich Silvey thought there might be 

8 records kept in what is now Iron Mountain, Pierce 

9 Leahy, where we store documents. He also 

10 referenced the offices in Connecticut and in 

11 New York. 

12 Q. Did any of them say that they believed 

13 that Mr. Sparkes kept those records at that time, 

14 he would have had those records? 

15 A. Yes. 

16 Q. Do you have any knowledge of any 

17 documents reflecting sales of General cidar Cohibas 

18 in either 1979 or 1980? 

19 A. Documents? No. 

20 Q. Do you have any knowledge of sales of 

21 General Cigar Cohibas in 1979 or 1980? 

22 MS. DORE: Didn't you just ask that 

23 question? 

24 MR. GOLDSTEIN: I asked him first if 

25 he was aware of any documents. Then·I am 
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2 

3 

4 

asking him if he has any kn~wledge of any· 

saies in 1979 or 1980. 

A. Again, I go back to Lilienfield and· 

5 Silvey, who told me that in the years 1978, 1979, 

6 1980, 1981, that those cigars were shipped once a 

7 quarter to Ruboviti and to J.N.R., Cigars Santa 

8 Clara. 
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9. Q. · Do you have any knowled~e regarding '79 

10 or '80, other than what you testif~ed to r~garding 

11 1978 

12 A. No. 

13 Q. Let me finish the question. 

14 concerning knowledge of sales other 

-15 than what is reflected in documents? 

16 MS. DORE: Can we hear the entire 

17 question?· 

18 MR. GOLDSTEIN: Let me rephrase the 

19 question. 

20 Q. Putting aside the documents ~eflecting 

21 sales in 197 8, d,o you have any knowledge concerning 

22 1979 and 1980 sale~ of Cohibas that's any different 

23 than your knowledge regarding 1978? 

24 A. This is not a document question? 

25 Q. Right. Putting aside the {nform~tio~ 
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2 tou've learned £rem speaking to people, is there 

3 anything different about 1979 or 1980 

4 A. No. 

5 Q. than 1978? 

6 A. There is not. 

7 Q. Do you have any knowledge or indication 

8 of the quantity of cigars sold in 1979 or 1980? 

9 A. I do not. 

10 Q. Do you know when General Cigar obtained 

11 the registration for, the first time it obtained 

12 the registration for the mark Cohiba? 

13 A. I bel~eve it was in 1981. 

14 Q. Do you have any knowledge of any sales 

15 of General Cigar's Cohiba in 1981? 

16 A. Yes. 

17 Q. Are you aware of any invoices that 

18 reflect those sales? 

19 A. Yes. 

20 Q. Have you reviewed invoices from that 

21 time period? 

22 A. Yes. 

23 MR. GOLDSTEIN: Mark this as Exhibit 

24 219. 

25 (Plaintiff's Exhibit 219, two invoices 
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('' 2 bearing Bates Nos. GC 007572 and GC 007573, 

3 marked for identification, as of this date.) 

4 Q. I am showing you what has been marked as 

5 Plaintiff's Exhibit 219. It's two documents, 

6 GC 007572 and GC 007573. 

7 Could you tell me what those two 

8 documents are? 

9 A. They are invoices. 

10 Q. What do they reflect? 

11 A. Sales of Cohiba among other things. 

12 Q. From who to whom? 

( 
l 13 A. From General Cigar to Santa Clara. 

14 Q. And on what date is the first one? 

15 A. 6/25/81. The second one is 12/2/81. 

16 Q. And they show how many Cohibas being 

17 sold? 

18 A. They show 100 cigars on each occasion. 

19 Q. The ~mount is $3.45. Is that for the 

2D hundred cigars? 

21 A. That's correct. 

22 Q. Are you aware of any other invoices or 

23 are you aware of any.other invoices reflecting 

24 sales of General Cigar Cohibas in 1981? 

25 A. I don't believe so. 
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2 Q. Are you aware of any other documents 

3 that reflect sales of Cohiba in i981? 

4 

5 

A. 

Q. 

No. 

Do y6u have any knowledge of any other 

6 sales of General Cigar's Cohiba in 1981? 

7 A. Well, again, I was told by Lilienfield 

8 and by Silvey that we sold cigars to Rubovits and 

9 Santa Clara four times in 1981. 

10 

11 

12 

Q. 

A. 

Q. 

Four times each? 

Correct. 

And if that had happened and they had 

13 been one hundred each, that would have been SOO 

14 

15 

16 

17 

18 

19 

20 

21 

22 

. 2 3 

24 

25 

cigars? 

A. That's correct. 

Q. And the invoices reflected sales of 200 

cigars. 

A. The invoices we have, correct. 

Q. Again, it's complicated as it comes out 

of my mouth, but do you have any information about 

'81 that you learned from speaking to other people 

that's different than the kind of information you 

learned about sales of Cohiba in '78, '79 and '80? 

A. ·No. 

Q. Do you know how these cigars were 
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C~· 2 A. No, I don't have an understanding of 

3 where they were made. I don!t know that they were 

4 made in Philipsburg or 

5 Q. You don't know one way or the other. 

6 A. I don't, that's correct. 

7 Q. Did you ask anybody where the cigars 

8 were made? 

9 A. I did not ask that question. 

10 Q. You did not speak to Mr. Sparkes, did 

11 you? 

12 A. I did not. 

13 Q. Was there a reason you didn't? 

14 A. No. 

15 Q. Did anybody tell you th-at he had already 

16 been deposed in the case? 

17 A. Yes. 

18 Q. Did anybody suggest that you should or 

19 should not speak to Mr. Sparkes? 

20 A. Neither way. 

21 Q. Are you aware that at some point in the 

22 1980s General Cigar began to sell Cohibas in 

23. plastic cylindrical containers? 

I - 24 A. Yes. 

~---
25 Q. Do you know when .that began? 
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2 A. 1982. 

3 Q. Do you know when in 1982? 

4 A. I don't: recall the month. I think 

5 might have seen it ona document, but I don't 

6 recall it. 

I 

7 Q. I have seen documents referring to a 

8 launch in September' 92. 

9 

10 

A. 

Q. 

I said '82. 

'82, I'm sorry. Let me show you what 
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11 was previously marked as Plainti£f's Exhibit 126. 

12 It's a memo. from Mr. Kowalsky to Mr. Sparkes, da ted 

13 May 12, 1982. And the firs t sen tence says, "We 

14 plan to introduce Cohiba ｾｮ＠ September of 1982." 

15 Does that refresh your recollection that 

16 that's when the company launched its Cohiba in the 

17 plastic cont.iners? 

18 A. I have seen this document, so -- and 

19 that's probably where my recollection came from, so 

20 the answer is yes. 

Q. Do you have any knowledge or any 

22 information that the ｰｬｾｳｴｩ｣Ｇ＠ containers were 

23 launched prior to September of 1982? 

24 

25 

A. 

Q. 

No. 

Just so we're clear, let me show you 
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2 Plaintiff's Exhibit 28 and ask you if that's the 

3 plastic container that you recollect. Let me ask 

4 it this way. 

5 Did you ever see the plastic container 

6 in the marketplace? 

7 A. Yes. 

8 Q. Plaintiff's Exhibit 28, is that a black 

9 and white copy of various sides of the container? 

10 ,A. Yes, it appears to be. 

11 Q. On one of the pages, GC 604, it's about 

12 the third page in, there·•s a little story or 

r 

13 history of Cohiba. 

14 Do you have any knowledge of the source 

15 of that? 

16 A. I do not. 

17 Q. Do you know who designed that plastic 

18 container? 

19 A. No. 

20 Q. I don't necessarily mean the design 

21 firm, but who at General Cigar was involved in 

2 2 "let's put the cigar out in that container wi.th 

23 that labelling"? 

24 A. Well, that's a marketing function, ·and 

25 Michael Kowalsky, whose name is on this do_cument, 
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2 was running the. marketing department in those 

3 years, so I would think he had a maJor part of th~ 

4 decision to launch the product this way. 

Q. 

A. 

Is Mr. Kowalsky still alive? 

To my knowledge, he is still alive. 
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5 

6 

7 Q. Do y9u know when he stopped working with 

8 the company? 

9 

10 

11 

A. 

Q. 

A. 

12 today. 

Q. 

My best guess would b~ '86 or '87. 

Did you know where he is today? 

I don't kn~w spe6ifically wh~re he is 

Do you have any knowledge of the 13 

14 decision to launch Cohiba in 1982? When I say. 

15 launch, I am talking about the one in the plastic 

16 cylinder. 

17 

18 

A. 

Q. 

19 do that? 

20 A. 

Yes. 

What do you know about the dec~sion to 

I know that the product was designed to 

21 meet a need that had been identified by sales for a 

22 bundle, quote, bundle-type product, which would be 

23 a product that was packed in something other than a 

24 full box, generally sold at a retail price·less 

25. than something packed in a wooden box. And this 
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2 was our.attempt to enter that segment of the 

3 market. 

4 Q. Were these considered premium cigars? 

5 A. Yes. 

6 Q. Would it be fair to describe them as 

7 low-end premium? 

8 A. Yes. 

9 Q. Do you have any knowledge of who created 

10 the cigar, you know, the blend, binder, wrapper? 

11 A. I don't have specific knowledge of who 

12 created that. 

13 Q. Since you weren't there at the time, 

14 from your conversations with anybody that you 

15 discussed the 1982 launch -- and I will use the 

16 word "launch" at different- times, because I know 

17 there were different· products at ~ifferent times, 

18 bu~ I am talking about the 1982 launch, did anybody 

19 talk to you about the Cuban Cohiba in the context 

20 of the launch of the General Cigar Cohiba? 

21 A. In 1982? 

22 Q. Regarding 1982. 

23 A. No. 

24 Q. In terms of General Cigar's decision to 

25 register in 1978, did anybody talk to you about the 
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A. Premium. 

Q. I think I asked you earlier had you 

reviewed invoices indicating shipments of Cohibas 

from the Dominican Republic to the United States. 

A. Yes. 

Q. And you ans~ered that you had; is that 

correct? 

A. I had. 

Q. Do you have any knowledge of quarterly 

trademark shipments like we talked about for '78, 
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' 7 9, ' 8 0 and ' 81? Do you have any recollection of 

that for the first part of 1982? 

I may use the word "recollection." I 

mean knowledge. 

A. I don't know specifically about the 

first six months of 1982 as opposed to the period, 

quote, '78 to '82 or '78 to '.81. 

Q. Did either Lilienfield or Silvey refer 

to '82 and say the program to their knowledge 

continued in '82 for Cohiba? 

A. I didn't have that specific comment made 

to me by either one regarding 1982. 

Q. Are you aware of any invoices showing 

shipments of the hundred or, say, a hundred cigars 
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2 from General Cigar to either Cigars Santa Clara or 

3 Rubovits in 1982? 

4 A. I don't believe I have seen anything 

5 specifically in 1982. 

6 

7 

Q. Let me show you what has been m~rked 

previously as Plaintiff's Exhibit 43. The first 

8 page, it's GC 4870 throu~h -- actually the numbers 

·9 are backwards, but I a~ µsing the fax numbers on 

10 top. The first page I have is GC 4870· and then 

11 it's 4863 through 69, 4869. 

12 

13 

The first question I have is, did you 

~eview this document in preparation for your 

14 deposition? 

15 

16_ 

A. 

Q. 

I believe I've seen this document. 

The cover page is December 20, 1993, fax 

17 from Mr. Rano to Mr. Milstein; is that correct? 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

Yes. 

It indicates it's eight pages? 

Yes. 

Then it says, "Attached please find 

Cohiba 1982 to 1983 invoices." Do you see that? 

A. Yes. 

Q; Along the top is a fax c6ver line. I 

said December 20. I believe it's December 10, 
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2 Q. Why don't we go back to Plaintiff's 

3 Exhibit 43 and look at the second.page, GC 4863. 

4 A. OK. 

5 Q. And some amount of the document is 

6 redacted, but as to Cohiba -- well, first, before I 

7 get to Cohiba, what is the document showing? 

8 A. It seems to be an invoice from our plant 

9 .in the Dominican Republic to General Cigar, a U.S. 

10 facility in Pennsylvania. 

11 Q. What is that facility? 

12 A. Well, it says General Cigar and Tobacco, 

13 900 Rutter Avenue at Forty Fort, Pennsylvania. 

14 Q. 

15 A. 

16 Q. 

Are you familiar with that facility? 

I am not familiar with Forty Fort. 

Do you have any knowledge whether that 

1 7 was a w.arehouse or factory or anything like th·a t? 

18 A. I can say I don't think it was a 

19 factory. But I am not a hundred percent sure 

20 because I don't recall hearing it. It didn't come 

21 up in ~y ·memory as somewhere we had .done business 

22 in the past. It would lead me to believe it would 

23 be a warehou~e, but I am not a hundred percent 

24· sure. 

25 Q. But it's your understanding this is 
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2 shbw~ng a shipment of cigars from General Cigar in 

3 the Dominican Republic, which is the factory - -

4 A. That's correct. 

5 Q. - - to a facility of Gene.ral Cigar's in 

6 the United States in Pennsylvania. 

7 A, That's correct. 

8 Q. As to Cohiba, what is the document 

9 showing? 

10 A. It shows that we shipped 53,600 cigars 

11 of three different sizes -- Cohiba number 1, number 

12 2 and number 3. 

13 

14 

15 

Q. 

A. 

Q. 

For a total of 160,800? 

That's correct. 

And this is for the date of that is 

16 September 23, 1982? 

17 A. That's correct. 

18 Q. Do you know what that date indicates?· 

19 Is that the date it's shipped or is that the date, 

20 I mean, do you have any knowledge of that? 

21 A. It's probably the date that it was 

22 probably the date it left the Dominican Republic, 

23 would be my estimate of what that d~te represents. 

24 Q. And this invoice, GC 34, September 23, 

25 1982, are you aware of any similar invoicea showing 



n 
1 Conder-Confidential Under Protective Order 

2 shipments from General Cigar Dominicana or in the 

3 Dominican Republic to the United States earlier 

4 than September 23, 1982? 

A. No. 5 

6 

7 

Q. If you turn to the next page, can you 

tell me what we're looking at? That's GC 4864, 

8 page 3 of 8 of the fax. 
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9 

10 

A. A similar document dated 6ctober 15th of 

I 82. Again, with various quantities of all three 

11 cigars, Cohiba number 1, number 2 and number 3, 

12 totaling it looks like 140,160. 

13 Q. And again, it's showing the same 

i4 information, General Cigar Dominicana to that Forty 

15 Fort facility? 

16 A. That's correct. 

17 Q. Do you have any knowledge of General 

18 Cigar's plans in 1982 in terms of the quantity of 

19 cigars it was planning to sell of Cohiba in the 

20 next year, next couple of years? 

21 A. I don't have specific quantities, but it 

22 was my understanding that we were going to sell as 

23 many cigars as the market would bear. There was no 

24 governor on the amount of cigars we intend to sell. 

25 Q. Based on your experience in the 
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2 mid-1980s when you began to work there as a 

3 tobacconist prior to that and then your continued 

4 experience at General Cigar in the 1980s, 300,000 

5 or 400,000 cigars.at the beginning of a launch, 

6 would that have been considered a lot of cigars, a 

7 small amount of cigars, medium amount of cigars? 

8 A. In 1982, 3, 4, 5, in those years, I 

9 would say that 300,000 cigars at the beginning of a 

10 launch would be a successful launch. 

11 

12 

13 

Q. 

A. 

Q. 

Sold or manufactured? 

Sold. 

The cigars in the cylindrical plastic 

14 cylinders, to your knowledge, was there any kind of 

15 limit to their shelf life? 

16 A. Well, that cigar was designed, as all 

17 premium cigars are, to be stored in a humidor, in a 

18 humidified condition, and there would not be a 

19 limit on the shelf life if stored properly. 

Q. Let me go to the next page, 4 of 8 on 20 

21 the fax and GC 004865. What is that document 

22 showing? 

23 A. Again, it is an invoice from the 

24 Dominican Republic to Forty Fort dated.December 3, 

25 1982, va.rious quantities of Cohiba 1, 2 and 3, 
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2 totaling 86,880 cigars. 

3 

4 

5 

6 

7 

Q. 

A. 

The next one, GC 004e66, fax 5 of 8? 

Same type of document dated 

December the 17th. I cannot read 1982 on my copy. 

Q. The dat~ is cut off. I don't know if 

it's '82 or '83. Let me just state this. I am 

8 assuming it's '82 or '83 based on the fax cover 

9 sheet and I am assuming it's '82 based on its 

10 position in the fax. 

11 Do you have any information one_ way or 

12 the other about this document? 

13 

14 

A. 

Q. 

No, I don't. 

When you came in 1985 Forty Fort was no 

15 longer a facility of General Cigar? 

A. Well, I can say I never heard of Forty 

78 

16 

17 

18 

Fort. If they were using it I was not aware of it. 

Q. Do you belie~e you would have heard of 

19 it if they were using it? 

20 

21 

A. 

Q. 

Probably so. 

Do you have any reason to think based on 

22 the fax that it is not either '82 or '83, this 

23 invoice? 

24 A. No. I mean, I don't have anything that 

25 would tell me that it was not. 
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2 Q. What is this docu~ent showing? 

3 A. It's showing 9600 cigars, Cohiba number 3, 

4 shipped on whatever that date was, from the 

5 Dominican Republic or invoiced on that date, 

6 Dominican.Republic to Forty Fort, Pennsylvania. 

7 Q. These are the only invoices I have from 

8 General Cigar in the Dominican Republic to the 

9 United States for 1982. These four invoices that 

10 we just looked at. Assuming December 17 was 1982. 

11 Are you aware of any other invoi·ces - -

12 . A. No . 

I 
'i 13 Q. reflecting shipments from Dominican ,, 

'·· 

14. Republic to the United States? 

15 A. No. 

16 Q. Do you have any knowledge of shipments 

17 of the Dominican cigar from th~ Dominican Republic 

18 to the United States in 1982 other than what's 

19 reflected in the documents we've looked at? 

20 A. No. 

21 Q. In 1982 these documents are showing 

22 cigars being shipped from one General Cigar 

23 facility to another. Do you have any knowledge of 

24 where these cigars then went? 

25 A. They were sold to customers. 
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2 Oxmoor or Strauss any advertisement or promotion by 

3 General Cigar for its Cohiba? 

4 A. Not specifically. 

5 Q. Do you have any knowledge as the witness 

6 for General Cigar, information you gathered 

7 r~garding any promotion or advertising from 'B2 or 

9· '84? '82, '83, '84? 

9 A. I don't specifically have any knowledge 

10 of promotions and I didn't ask the question, 

11 frankly, about advertising. 

12 Q. At Oxmoor do you know how Oxmoor learn~d 

13 of the Cohiba? 

14 A. I don't have firsthand knowledge of 

15 that, no. I didn't order product ·there. 

16 Q. Is there a way that it would have 

17 happened at that time period with the retailers? I 

18 mean, l. s the.re a typical way the salesman would 

19 say, you know, we have a new cigar coming out? 

20 A. Yes, we would generally see a retailer 

21 with a sample of the cigar and pricing, et cetera, 

22 talk about the attributes and why we're coming out 

23 with something and try to get an order. 

24 Q. But as to the Cohiba, at either Oxmoor 

25 or Strauss, you have no knowledge of that. 
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2 A. I was not in the decision-making process 

3 at Oxmoor and I don't have recollection of it at 

4 Strauss. 

5 MR. GOLDSTEIN: Why don't we _take a 

6 few minutes. 

7 (A recess was taken.) 

8 BY MR. GOLDSTEIN: 

9 Q. Let's go back to that Plaintiff's 

10 Exhibit 43, the fax document. The dates are a 

11 little hard to read, but on .pages 6, 7 and 8, the 

12 fax pages 6, 7 and 8, GC 4867, 68 and 69, ~ould you 

I 

13 tell me what that's indicating? 

14 A. Well, again, are we doing all three 

15 pages at once or are you ~sking about page 6?. 

16 Q. One at a time, but I'm talking. about 

17 the 

18 A. Well, they all seem to be the same 

19 thing, invoicing from General Cigar Dominicana to 

20 Forty Fort, Pennsylvania. The first one is two 

21 sizes, Cohiba -- well, actually, yeah, Cohiba 1 and 

22 2, 10,560 cigars of each totaling 21,120, dated 

23 September 16th, and I can't read the year. 

24 Q. I have other versions of that document, 

25 but in each one I have 198 with -the last digit cut 
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2 off. Do you have any reason to believe that that's 

3 not from '82 or '83? 

4 A .. I have no reason to believe it's not 

5 from one of those two years. 

6 Q. And the second, the next page, 4868? 

7 A. The second one is a similar document 

8 dated November 11th, again, I can't read the year. 

9 It references Cohiba number 1, 2 and 3. Again, 

10 10,560 cigars of each for a total of 31,680. 

11 Q. Before we go on, let me show you what 

12 has been marked as -- it hasn't been marked. Let 

13 me show you what has been produced as GC 000127. 

14 It's redacted, but different -- there's more 

15 information on the page, but tell me if that's the 

16 same invoice as GC 4868. 

17 A. Well, again, this one is labeled invoice 

18 GC-43. This one is labeled GC 4. I can't read the. 

19 3. The November 11th date is the same. This one 

20 seems to say 19 -- it seems to say '83, but it's 

21 not a hundred percent legible. And it would appear 

22 that Cohiba 1, 2 and 3 and the amounts are the 

23 same. 

24 Q. The amounts are the same? 

25 A. Yes. 
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2 Q. Is there anything on there that would 

3 ind;i.cate that those ·are two different invoices as 

4 opposed to different copies of the same invoice? 

5 A. No. 

6 Q. With information cut off? 

7 A. No. 

8 Q. Let me ask you a couple of other 

9 _questions about GC 000127. It shows a value for 

10 that. It shows a price and it also shows a value 

11 for the quantity of the Cohibas. 

12 A. Uh-huh. 

13 Q. What does value refer to? Is that its 

14 retail value or wholesale value or some other 

15 value? 

16 A·. Frankly I don't know the answer to that. 

17 I think that the first price you see is probably a 

18 transfer price between the two companies. I do not 

19 kriow what the value price is. 

20 Q. When you say the first price, the 318? 

21 A. Yes. 

22 Q. And what do you m~an by~ transfer 

23 price? 

24 A. I think there was a price that General 

25 Cigar Dominicana would have charged a Gerieral Cigar 
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2 USA location for the goods for intercompany 

3 transfer purposes. 

4 Q. Is it your understanding that that 

5 intercompany price was actually paid? 

6 A. That's an accounting question. I don't 

7 know exactly how th~t would hit the books. 

8 Q. You don't know one away or the other 

9 whether there was actually cash transfers from one 

10 company to another. 

11 A. I would not know if there was cash 

12 transfers, no. 

13 Q. And that would be reflected in 

14 accounting. 

15 A. Yes. 

16 Q. And then you said you don't know what 

17 the value figure refers to? 

18 A. I don't. 

19 Q. And if you go to the last page of the 

20 fax, what is that showing? 

21 A. It seems to be the same thin~, General 

22 Cig~r Dominicana invoice, December 9, 1983, showing 

23 4800 cigars each of Cohiba 1, 2 and 3 for a total 

24 of 14,400. 

25 MR. GOLDSTEIN: We were talking about 
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2 the document GC 000127, November 11, 1983 

3 invoice, GC-43. We were referring to the 

4 price and the value figures. Let me mark 

5 that as an exhibit. 

6 (Plaintiff's Exhibit 220, invoice 

7 GC-43 dated 11/11/83, Bates No. GC 000127, 

8 marked for identificationi as of this date.) 

9 MR. GOLDSTEIN: If we could mark this. 

10 (Plaintiff's Exhibit 221, invoice dated 

11 6/3/83, Bates Nos. GC. 003380 and 3383, 

12 marked for identification, as of this date.) 

13 Q. Showing you what has been marked as 

14 Plaintiff's Exhibit 221, can you tell me what that 

15 document ~s? 

16 A. It seems also to be an invoice from 

17 Gerieral tigar Dominicana to a General Cigar 

18 customer, Puerto Rico Supply Company, in Puerto 

19 Rico, dated June 3, 1983, showing Cohiba 1, 2 and 

20 3, 1,920 cigars of each for a total of 5,760. 

21 Q. Where was this shipped to? 

22 A. It was shipped to Puerto Rico Supplies, 

23 which is a General Cigar customer in Puerto Rico. 

24 Q. It's a retailer, tobacconist? 

25 . A. It's a distributor actually . 



(~~-, 
\ 

\ 

.93 

1 Conder-Confidential Under Protective Order 

2 Q. Other than the invoices I showed you 

3 that were attached to that, that were part of that 

4 

5 

6 

7 

8 

9 

10 

'fax, Plaintiff's Exhibit 43, and this particular 

document, Plaintiff's Exhibit 221, are you aware of 

any other documents reflecting shipments of Cohibas 

from the Dominican Republic to the United States, 

Puert? Rico or anywhere else from 1982 or 1983? 

A. No. 

Q. I had asked you several questions 

11 regarding any knowledge about shipments from 

12 General Cigar in the United States to its 

13 customers, and you gave me some pieces of 

14 information. 

15 Do you have any other information 

16 regarding shipments to customers other than what 

17 we've already talked-about, either of your own 

' ' 

18 ~nciwledge or from talking to people at General 

19 Cigar? 

20 MS. DORE: What time period? 

21 MR. GOLDSTEIN: I 82 f I 83 • 

22 A. I have three customers who have talked 

23 to our salesperson I identified earlier, Mike 

24 Magill, with a specific recollection of selling 

25 Cohiba in the canister ~n their stores in the, 
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(·',,) 
2 ~- quote, early to mid-eigheies. 

3 Q. That's people telling you o~ people 

4 telling Mr. Magill? 

5 A. People telling Mr. Magill. 

6 Q. Telling him recently? 

7 A-. Yes. 

8 Q. That they have a recollection back then? 

9 A. That's correct. 

10 Q. Do you know who those three customers 

11 are? 

12 A. The first one is Louise Hood in 

13 Philadelphia. The second one is Duke Cox in 

14 Washington, D.C. The third one is John Nechin. I 

15 believe it's N-e-c-h-i-n. Also in Philadelphia. 

16 Q. These are individuals as opposed to 

17 stores. I mean, the store is not called Duke Cox. 

18 A. That's correct .. _ These are proprietors. 

19 Q. Do you know where in the United States 

20 the General Cigar Cohiba was sold in '82, '83? 

21 A. I believe it was sold nationwide. 

22 MR. GOLDSTEIN: Mark this. 

23 (Plaintiff's Exhibit 222, five 

24 invoices with Bates production numbers 

25 GC 003661, 3679, 3698, 3718 and 3739, marked 
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2 

3 

for identification, as of this date.) 

Q. Showing you what we have marked as 

4 Plaintiff's Exhibit 222, it is five invoices with 

5 Bates production numbers GC 003661, 3679, 3698, 

6 3718 and 3739. 

7 I would ask you to take a look at that, 

8 and if you could identify for me what those five 

9 pages are. 

10 A. All five pages appear to be General 

95 

11 Cigar Dominicana invoices to General Cigar Company, 

12 Forty Fort, Pennsylvania, again showing shipments 

13 of the Cohiba brand. 

14 Q. And one by one, if you could just give 

15 me the dates and the amount of cigars being 

16 shipped. 

17 A. February the 10th of-1984, 4800 cigars, 

18 each of number 1 and 2, for a total of 9600 cigars. 

19 March 9th of 1984, 5,760 each of Cohiba 

20 1, 2 and 3, totaling 17,280. 

21 

22 

April 12, 1984, 7,680 Cohiba number 2. 

May 18, 1984, Cohiba number 1, 2 and 3, 

23 varying amounts, 2880 on number 1, 5760 on number 

24 2, 4800 on number 3, totaling 13', 440. 

25 Lastly, invoice dated May 25, 1984, 
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2 Cohiba 1, 2 and 3, 7,680 on number 1, 5,760 each on 

3 number 2 and 3 for a total of 19,200. 

4 Q. Do you recall reviewing the 1984 

5 invoices? 

6 A. I do not recall specifically these 

7 invoices. 

8 Q. Are you aware of any other invoices 

9 reflecting shipments of Cohiba, General Cigar 

10 .Cohiba., from Dominican Republic to the United 

11 States or anywhere else in 1984? 

12 

13 

A. 

Q. 

No. 

Do you have any knowledge of any General 

14 Cigar Cohiba being shipped from the Dominican 

15 Republi~ to the United States after May 25, 1984~ 

16 and prior to November 1992? 

17 

18 

19 

20 

21 that? 

A. 

Q. 

A. 

Q. 

Shipped to the United States? 

From the Dominican Republic. 

No. Not specific. 

You're not aware of any documents of 

22 A. No. 

23 Q. Do you have any knowledge other than 

24 documents of any shipments of General Cigar's 

25 Cohibas from the Dominican Republic to the United 
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2 States after May 2·s, 1984, and prior to November of 

3 19 92? 

4 A. I have not seen anything, no. 

5 Q. Has anybody told you anything? 

6 A. No. 

7 Q. Did you ask? 

8 A. I did not ask specifically if a_nyone 

9 knew of documents or invoices from the islands or 

10 General Cigar Dominicana to the States, no. 

11 Q. But to your knowledge, Gen~ral Cigar has 

12 no information that would indicate any shipments in 

13 that eight-and-a-half-year period. 

14. 

15 

A. 

Q. 

Specifically in what --

From after May 1984 to prior to November 

16 1992 from the Dpminican Republic to the United 

17 States. 

18 A. I have not seen any documents that would 

19 indicate that. 

20 Q. And you have no information fro~ General 

21 Cigar that there were any such shipments. 

22 A. From the islands to the States. 

23 Q. Yes. 

24 A. I have do not have that specific 

25 knowledge, no. 
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2 Q. To your knowledge, as Gerieral Cigar's 

3 witness, does General Cigar have any such 

4 information? 

5 A. Not that I'm aware of. 

6 Q. Do you know if any General Cigar Cohibas 

7 were shipped anywhere else from the-Dominican· 

8 Republic, from the Dominican Republic to anywhere 

9 else after May 1984 and prior to November of 1992? 

10 A. The question is not did we ship the 

11 cigar~ ·from a facility in the U.S. to a customer, 

12 but were they shipped from the islands to us? 

13 Q. Right. 

14 A. Or to anywhere else. I don't have any 

15 evidence, documents that would show that. 

16 Q. Neither do I. 

17 Do you have any information on a 

18 decision being made sometime in 1984 to stop 

19 manufacturing the Cohiba cigar? 

20 A. I don't have a specific knowledge or 

21 have not been told a specific knowledge about the 

22 conversation that took place to stop the 

23 manufacturing or sale of Cohiba 1984, manufacturing 

24 Cohiba 1984, no. 

25 Q. Do you know ~f General Cig&r in fact 
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2 

3 

stopped manufacturing the Cohiba 1984? 

A. I know that the brand was not a huge 

4 success in the canister commercially. 

5 Q. Do you know, if you can't place_ .a 

99 

6 particular time, do you know if a decision was made 

7 in the 1980s to stop manufacturing the Cohiba? 

8 A. I know there was a decision made when I 

9 was with the company in the 1980s, which would be 

·10 after 1985, to stop selling Cohiba. I do not know 

11 the specific about manufacture times. 

12 Q. Do you know when the decision was made 

13 to stop selling the Cohiba? 

14 A. To my recollection, in 1987 we were no 

15 longer selling it. 

16 Q. Did you still have product to your 

17 knowledge or was there still inventory available to 

18 be sold, but a decision was made not to sell it? 

19 A. There was inventory available. Well, 

20 there was inventory available in 1986 and 1987. 

21 Let's put it that way. 

22 Q. The decision was made to stop selling it 

23 just because it wasn't doing very well? 

24 A. Because it was "riot commercially viable 

25 at the time. 
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2 

3 

4 

5 

6 

7 

9 

10 

MS. DORE: Wait a second. Let me hear 

th·e question. 

(A portion of the record was read.) 

MS. DOR;E: 

mean ·by "it"? 

Would you clarify what you 

Are you talking about Cohiba 

cigars generally or the inventory? 

MR. GOLDSTEIN: I can rephrase the 

.question. 

Q. Why was the decision made to stop 

11 selling Cohiba? 

12 A. The brand in the canist~r was not a 

13 viable commercial product at that time. 

14 Q. Is that because it was hot selling well 

15 or was it because of another reason? 

16 A. Because it was not selling w~ll. 

17 . Q. Do you know who mad~ that decision? 

18 A. I can't tell you a specific person, but 

19 I can tell you that generally those decisions are 

20 _made by the person in charge of sales, the person 

21 in charge of marketing. 

22 Q. At that time who would that have been? 

23 A. That would have been Frank Fina. It 

24 probably included Bob Lilienfield, and I would also 

25 guess John Rane. 

, .I 
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2 Q. I had mentioned H-45 earl.ier. Are you 

3 familiar with those documents? 

4 A. Yes. 

5 Q. You're familiar ｾｩｴｨ＠ them independent ot 

6 this deposition. 

7 A. Yes .. 

8 Q. You knew about them before this. 

9 A. Yes. 

10 Q. What is the H-45? 

11 A. It's a roll-up of statistical sales 

12 reports. 

13 And they were prepared monthly and 

14 annually? 

15 . A. Yes . 

16 Q. Do you know if ｾｯｮｴｨｬｹ＠ reports exist or 

17 they ｾｮ､＠ up ｾｯｩｮｧ＠ back into the eightiea or they 

18 are only the year-end reports? 

19 A. I have not seen any monthly reports that 

20 exist from the eighties. 

21 Q. Who created these documents? 

22 A. Are you looking for a specific person? 

23 Q. Whose department was responsible for it 

24 as opposed to I don't mean the person.who typed 

25 in the data. 
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2 

3 

4 

A. 

Q. 

A. 

In what years? 

For now we're talking the 1980s. 

Well, I believe it was a process that 

5 was associated with the person that ran customer 

6 service. I don't ·think there was a dedicated IT 

7 department in those days, but I can't give you a 

8 specific person· whose dtity it was to oversee the 

9 printing of those documents. 

Do you know what the sou~ce for the 

102 

10 

11 inform~tion that comes out on these ·documents? I 

12 am talking particularly about the quantity of 

13 sales, what that's based on. 

i4 

15 

1,6 

17 

18 

19 

20 

A. I think it is a roll-~p from invoices. 

Q. You say you think that. Is it your 

understanding that it's based on invoices? 

A. That's correct. 

Q. 

A. 

Q. 

What were these documents used for? 

They were used to track sales. 

Were these documents important to the 

21 running of the company? 

22 

23 

A. 

Q. 

24 accurate? 

25 A. 

Sure. 

Was it important that these documents be 

You·would certainly like the documents 
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2 to be accurate. 

3 Did you use them while you were there in 

4 the 1980s? 

5 A. 

. 6 Q .· 

7 expectation 

8 sales? 

Yes . 

Was there an understanding or .an 

that they would accurately .reflect 

9 A. There was an understanding that they 

10 would accurately reflect the total sales. 

11 Q. Was there an understanding of a margin 

12 of error for these documents or a discussion about 

13· whether they were accurate? 

14. like that? 

Do you recall anything 

15 A. Yes. There was then and there ·are now 

16 ongoing discussions about the accuracy of 

17 individual pieces of those documents. 

18 Q. When you say individual pieces, relating 

19 to total sales of particular brands? 

20 A. For instance, to how a product may be 

21 coded · on ther.e. 

22 Q .. As to a particular brand, was there a 

23 boncern that it would not be properly coded? 

24 A. Typically not at the brand level. 

25 ,Q.. At the compilation level? 



.,...-·-...., 
f \ 

1 

2 

3 

Conder-Confidential Under Protective Order 

A. At the front mark level. 

Q. Something might be mislabeled as the X 
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4 front mark or the Y front mark of the same brand? 

5 

6 

7 

8 

9 

10 

11 

\ 12 

13 

A. Or typically you may have an item that 

was shipped as part of a unit that was cdded as·a 

unit as opposed to the individual front mark, you 

know, three pages prior on the brand: 

Q. Were there concerns to your knowledge 

about the accuracy of totals for brands or 

aggregate totals like all premiums? 

A. Generally not . 

Q. To your knowledge, did General Cigar 

14 take care to make sure that these documents were 

15 accurate? 

16 

17 

A. 

Q. 

Yes. 

Did you review the -- when I say yea~Ly, 

18 year-end reports for the time pe~iod of the 1980s? 

19 

20 

21 

. 22 

23 

24 

25 

A. I did. 

Q. 

A . 

For preparation of your deposition? 

I did. 

MR. GOLDSTEIN: Why don't we start by 

marking these. 

(Plaintiff's Exhibit 223, H-45 report 

with date of 12/31/80, commencing with Bates 
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2 

3 

4 

No. GC 007464A, marked for identification, 

as of this date.) 

Q. Showing you what has been marked as 

105 

5 Plaintiff's Exhibit 223, it's this H-45 report with 

6 the date of I believe it's if you look on the 

7 sec6nd or third page, 12/31/80? 

8 A. Yes. 

9 Q. W~at is this document showing? 

10 A. Well, it's showing a total of.shipcients, 

11 ·of course on there.it's been redacted, for each orie 

12 of the brands that you-see listed on here, for the 

13 month and the year. 

14 . Q. On the right-hand side, in· the column in 

15 the middle under "D~scription," is the brands by 

16 front m·ark? 

17 A. That's correct. 

Q. And then a total for each brand? 

19 A. That's correct. 

20 Q. And then on the right-hand side is 

21 comparison by units and by dollars for this year 

22 and last year? 

23 A. That's correct. 

24 Q. And that's 

25 A. yea.r to date. 
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2 Q. December would be th~ full year at that 

3 time period? 

4 A. At this time period December was the . 

5 full year. 

6 Q. And then the information for the marks, 

7 for the brands and the _front marks on this first 

8 page is redacted. 

9 A. Yes .. 

10 Q. If you look through it, is there any 

11 listing for· Cohiba? 

12 A. Not under word "Cohiba." 

13 Q. Is there a listing for Cohiba not under 

14 the word "Cohiba"?· 

15 A. Several of the people I spoke to, Silvey 

16 and Loftus, believe that things like the quarterly 

17 shipment program were tracked under a category 

18 labeled as "other." 

19 

20 

Q.-

A. 

Where is that? 

If you look, let's see, on page -- what 

21 is labeled page 5, I think ~tis actually page 4 in 

22 the way that you handed it to me. 

23 

24 

25 

Q. 

A. 

Q. 

I am hoping I handed you everything. 

Well, page 1, page 2 

I didn't give you 7466. 
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2 A .. -- page 4. So there's no page 3 as I 

3 read it. 

4 Q. Yes. The GC 7,66 is missing and if ·we 

5 have it, in other words, if it's our copying error, 

'6 we' 11 stick it in. 

7 

8 

9 

10 

11 

12 

13 

MS. DORE: Why don't you check at 

lunchtime. That way if it turns up, it's 

not in your copy, I will check my set. 

is the missing document? 

What 

MR. GOLDSTEIN: GC 007466A, page 3 of 

this document. 

A. So what is labeled page 5, halfway 

14 down the page you see other domestic smoke, ''other 

15 dom," d-o-m, "smoke." 

16 Q. But there's no figure there. That's 

17 been redacted. 

18 

19 

A. 

Q. 

It's been redacted. 

And what would "domestic" indicate? 

·20 That it's a domestically manufactured cig~r? 

21 

22 

A. 

Q. 

Yes. 

Assuming there was a number there, would 

23 there be any way to tell whether or not it included 

24 Cohiba? 

25 A. Not to my knowledge. 
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2 A. I recall Mr. Loftus saying the same 

3 thing with the addition that there are rounding. 

4 issues on the reports. 

5 Q. But you- would agree with me that'there's 

6 no indication on this document of any shipments or 

7 sales of Cohiba other than what might be under 

8 other --

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. I would agree with you that I don't see-

the word "Cohiba" on here. 

Q. And you don't see any figures in what 

has been redacted for 

A. Everything has been redacted. I don't 

see a number or anything. 

Q. I don't see it either, but -- it may be 

on the missing page. 

And that's comparing, let me just go 

over, that's comparing year-end 1980 to year-end 

1979; is that correct? On the right-hand side? 

A. That is correct. 

-Q. Putting aside the "other dom" figure; 

the absence of Cohiba reflects no sales of Cohiba 

labeled under the brand Cohiba; is that correct? 

MS. DORE: Objection. That's contrary 

to what he said. It's at least not 

( 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

. 20 

21 

22 

23 

2·4 

25 

consistent. You used the word "lal::>eled as 

Cohib,a·." You mean the cigars ~ere labeled? 

MR. GOLDSTEIN: No. 

Q. Other than what may or may not be 

reflected in the "other dom" catego'ry, there's no 

indication on this docum~~t of any sales of Cohiba; 

is that correct? 

A. I will go back. 

Q. For the years 1980 and 1979. 

A. The word "Cohiba" · does not ·appear in 

this document. I would agree with yori_ there·. 

Q.· Puttin~ aside whether or·not Cohiba is 

reflected in the "other dom" category, 1s there 

anything on this ~ocument for the year 1980 or 1979 · 

to reflect sales of Cohiba? 

A. No, Not aside that issue. 

MR. GOLDSTEIN: Let's mark this one 

from '81 and '80 . 

(Plaintiff.'s Exhibit 224, H-45 report 

bearing Bates Nos. GC 007352A through 360A, 

marked for identification, as of this date.) 

Q. Showing you what has been marked as 

Plaintiff's Exhibit 224, can you tell me what this 

doc\].ment is? 
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2 A. It's again an H-45 indicating sales year 

3 to date and for the month of December i981 versus 

4 1980. 

5 Q. If you look on the third page, we have 

6 some numbers there that are not redacted. What is 

7 that showing? 

8 A. The numbers that are not redacted, for 

9 instance, on Macanudo, show the units for the year, 

10 year to date, December, 9439, that w~uld b~ 

11 9 million 439 for December of '81 versus 7 million 

12 550 for December of '80 and dollar amounts of 

13 7 million 866 for December of '81 versus 6 million 

14 193, I'm sorry, full year dollar figures of 

15 7 million 866 for 1981 versus 6 million 193 for 

16"• 1980. 

17 Q. And then lower down it shows figures for 

18 Partagas. 

19 A-: Same thing. 

20 Q. A little under 4 million for· '81 and a 

21 little over 4 million for '80 in units? 

22 A. That's correct. 

23 Q. And then dollar figures of a little over 

(-. 24 3 million for 1981 and 1980. 

25 A. That's correct. 
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2 Q. Again, on this document, is there any 

3 indication of sales of Cohiba under the label 

4 Cohiba?. You know, maiked under the brand Cohiba. 

5 A. Nothing indicating ·the word "Cohiba." 

6 Q. Do you have any informati~n of where the 

7 trademark sales, if any, would be reflected in this 

8 document? 

9 A. Well, again, on page 5 ' towards the 

10 bottom of the page, you see other domestic, ''other 

11 dom smoke." 

12 Q. And assuming there was a number there, 

13 would there be any way to tell looking at that 

.14 number what was the Cohiba, what was some other 

15 bra.nd? 

16 A. Not that I know of. 

17· Q.' Did anybody tell you why trademark 

18 program sales were listed under "other domestic 

19 smoke"? 

20 A. We had a discussion about it. Basically 

·21 that was not an item at the time, or those items, 

22 what.ever they may be. The list of them that you 

23 showed me on documents earlier, items that were 

24 shipped, for instance to J.N.R. There were six or 

25 seven items on there. Were not items that were, 
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2 quote, in play in the entire sales organization. 

3 And those were not tracked individually on these 

4 ·forms is what I was told. 

5 Q. My undeistariding fr9m what you said is 

113 

6 that those trademark sales were made to show use of 

7 the mark; is that correct? 

8 

9 

A. 

. Q. 

Yes. 

Was anything done to preserve records so 

10 that if anybody questioned whether the mark was 

11 used at that time there would be a record to show. 

12 that yes, the marks were used at that time? 

13 A. Well, I ~ave seen documents that Charlie 

14. Sparkes created that indicated a very systematic 

15 way that he stored records. So the answer to the 

16 question is yes, they were --

17 Q. What .t~pe of documents did you se~ in 

18 terms of the meticulous way he stored rec6~ds? 

19 A. I saw a document that listed exactly 

20 where rec6rds were ~tored. File drawer A, for 

21 ins ta.n·ce. And what.records were stored. 

22 Q. Your testimony is that he was meticulous 

23 about storing his records. 

24 A·.· Yes. 

25 Q. The fact that we have invoices from a 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22-

23 

this. 

(Plaintiff's Exhibit 225, H-45 report 

bear~ng Bates Nos. GC 007447A through 455A, 

marked for identification, as of this date.) 

MR. GOLDSTEIN: I guess this would be~ 

good time to break for lunch. 

(A luncheon recess was taken at 

12:40 p.m.) 
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2 A F T E R N O O N S E S S I O N 

3 (Time noted: 1:30 p.m.) 

4 

5 

(The deposition resumed with all ~arties 

present except Mr. Wollen.) 

6 W I L L I A M M. C O N D E R, resumed and 

7 testified further as follows: 

8 EXAMINATION BY (Cont'd. 

9 MR. GOLDSTEIN: 

10 Q. Take a look at Plaintiff's Exhibit 225. 

11 A. OK. 

12 Q. I ask you to take a look at that. Is 

13 that document an ~-45 report comparing year to date 

14 December 1982 to 1981? 

15 A. Yes. 

16 Q. That would be the complete year for 1982 

17 and 1981·? 

18 A. Yes. 

19 Q. And if you look about the fourth page in 

20 there are figures for total Macanudo and total 

21 Partagas? 

22 A. Yes. 

23 Q. This time I don't need you to read them. 

24 I just want t6 indi~ate that they are there. 

25 A .. OK. 



_.,, 

(', 
\ 

ｾ＠.. 

117 

1 Conder-Confidential Under Protective Order 

2 Q. And then if you look at the bottom of 

3 the fourth page, the top o-f the fifth, .there's 

4 indications for Cohiba. 

5 A. Yes. 

6 Q. What does that show? 

7 A'. That shows Cohiba numbe.r 1, number 2 and 

8 number 3, units, year to date, December 1982, about 

9 30,000 of each for a total of 90,000. Varying 

10 dollar amounts totaling $39,000. 

11 Q. That's for 1982. 

12 A. That J. s correct. 

1·3 'Q. For 1981, what does it show? 

14 A. It does not show anything under the 

15 columns 1981. 

16 

i7 

18 

19 

Q. 

A. 

Q. 

A. 

It's blank £or those columns. 

That's correct. 

What does the blank indicate to you? 

It indicates that as this was tracked 

20 under those product codes ·that there was activity 

11 in 1982 and no activity tracked for 1981. 

22 Q. Do you have any information that would 

23 indicate sales of Cohiba in 1981 on this document? 

24 A. Nbt on this document. 

25 MR. GOLDSTEIN: Could we have this 
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,2 

3 

4 

5· 

6 

marked as the next exhibit. 

(Plaintiff's Exhibit 226, H-45 report, 

Bates Nos. GC 007440A through 446A, marked 

for identificatiori, as of this. date.) 

Q. Let's turn to what has been marked as 

7 Plaintiff's Exhibit 226. 

8 Am r·correct that this document is an· 

9 H-45 report showing year-end sales compar~ng 1983 

10 to 1982? 

11 A. That's correct. 

12 Q. Let me ask you one question about 

13 Plaintiff's Exhibit 225. Do you have any reason to 

14 believe that the information on that document 

15 regarding Cohiba is inaccurate? 

16 A. I have no specific reason to think that 

17 that's inaccurate. 

18 Q. On Plain tiff's Exhibit 22 6, if _you -tur,n 

19 to the fourth page not redacted it shows total 

20 figures for Macanudo. Do you see that? 

21 A. Yes. 

22 Q. And then on page 5 ' for Partagas .. ? 

23 A. Yes. 

24 Q. And then also on page 5 for Cohiba. 

25 A. Yes. 



119 

1 Conder-Confidential Under Protective Order 

2 

3 

Q. 

A. 

What does that show for Cohiba? 

It shows for the-.year ended December 

4 1983 sales of Cohiba number 1, 2 and 3 in varying 

5 amounts totaling 323,000 cigars versus 90,000 

6 cigars the year before and dollars of 155,000 

7 versus 39,000 for the year before. 

8 Q. And the numbers for 1982 on this sheet 

9 in fact correspond 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. 

They do. 

-- to the prior H-45. 

That's correct. 

And this is indicating to you 323~000 

14 units sold in 1983; is that correct? 

A. That's correct. 15 

16 Q. For 1983 do you have any knowledge other 

17 than what we talked about as to where those cigars 

18 were sold? Is there any indica~ion from this as to 

19 wheie those cigars were sold? 

20 A. This is only a roll-up of documents. So 

21 there's no indication here where those cigars were 

22 sold. 

Q. In later years I have seen behind the 23 

24 

25 

national report regional reports?_ 

A. Yes. 
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2 Q. That have like maybe southeast region or 

3 northeast region. 

4 A. Yes. 

5 Do you know if those were created. at 

6 that time? I mean, were those regional reports 

7 created in the 1980s? 

8 A. Specifically for this year you're asking 

9 were there regional reports created? 

10 Q. I am not really asking for 1983~ ·But 

11 during the Y980s when you came in '85 or 1 86, do 

12 you: recall if they were creating regional reports 

13 as well as the national report? 

14 . A. Yes . 

15 Q. Did you see reports for the early or 

16 mid~~ighties, regional reports? 

17 A. In prepping for thig? 

18 Q. Yes. 

19 A. I did not. 

20 Q. Would any of these categories reflect 

21 total premium sales even if they are not labeled 

22 total premium sales? 

23 A. I don't believe so. 

24 Q. Total large would be both -machine and 

25 premium? 
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2 A'. That's correct. 

3 Q. And HG large, do you know what that 

4 stands for? 

5 A. I don't know what that stands for. 

6 Q. Was the term that we use now, "premium 

7 cigars," was that term used in '83, '84, '85, to 

8 your knowledge? 

9 A. The term "premium cigars"? 

10- Q. Yes. 

11 A. Was·· used. 

12 Q. And people would know what they meant. 

13 LLke Macanudo was a premium cigar, people used that 

14' to describe Macanudo? 

15 A. Yes. 

16 Q. But to your knowledge, looking at fhis, 

17 you don't see a category that would total up all 

18 the premiums? 

19 

20 

21 

22 

23 

24 

25 

A. I don't. 

MR. GOLDSTEIN: I would like ·to have 

this marked as Exhibit 227. 

(Plaintiff's Exhibit- 227, H-45 report, 

Bates Nos. GC 007345A through 351A, ma~ked 

for identification, as of this date.) 

Q .. Go to Plaintiff's Exhibit 227. - '84j 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

'83. Am I .correct that Plaintiff's Exhibit 227 ·is 

showing year to date, total year sales for 1984 

versus 1983? 

A. Yes. 

Q. If we turn to page 4, we see figures, for 

Macanudo and Partagas? 

A. Yes. 

Q. And then for page 5 we see Cohiba? · 

A. Yes. 

Q. For 1983, the last year, has that same 

323,000 figure? 

A, Yes. 

Q. And then for 1984, three different front 

15 marks totaling 118,000; is that correct? 

16 A. That's correct. 

17 Q. And the percentage to the right of that, 

18 this year/last year, has a percentage marker? 

19 A . Yes. 

20 . Q. That indicates a decline of 63½ percent 

21 from 1983 to 1984. 

22 A. That's correct. 

23 Q. Is that what that's showing? 

24 A,. That's what it's showing. 

25 Q. Do you have any knowledge or information 
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2 A. I would apply that to Cohiba. 

3 Q. And you have no reason to believe that 

4 these figures are in any way inaccurate? 

5 A. I don't have any. specific reason to 

6 believe they're inaccurate. 

7 

8 

9 

10 

11 

12 

13 

14 

MR. GOLDSTEIN: Let's m~rk thi~ as 

Exhibit 228. 

(Plaintiff's Exhibit 228, H-45 report, 

Bates Nos. GC 007338A through 344A, marked 

fo·r identification, as of this date.) 

Q. Why don't we look at 228. 

A. Yes. 

Q. Am I correct that this is an H-45 

15 national report showing year-end sales comparing 

16 _year-end 1985 to year-end 1984? 

17 A. That's correct. 

18 Q. Again, if we go~to page 4, we see, 

19 although it is hard to read, we do see figures for 

20 Macanudo and Partagas? 

21 A. Yes. 

22 Q. During this time period, 1984, 1985, 

23 · 1986, was Partagas -- was Macanudo General Cigar's 

24 number one premium seller? 

25 A. You'll have to ask that again. Which 
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2 one are you asking on? 

3 Q. During the mid-1980s, early 1980s, 

4 mid-1980s, was Macanudo General Cigar's number one 

5 premium seller? 

6 A. Yes. 

7 Q. And was Partagas its number two premium 

8 seller? 

9 A. I believe that to be the case. 

10 Q. And does that remain true since you have 

11 been with the company to the_ present? 

12 A. Well, we have made acq~isitions of other 

13 companie~ since then .. So Macanudo still is t_he 

14 number one product, but there are other products 

15 that are selling higher volumes than· Partagas does 

16 right now. 

17 Q. Is that through the·Villazon 

18 acquisition? 

19 A. That'_s correct. 

20 Q. Then if you turn to page 5 of this 

21 document, you will.see Cohiba. And then "last 

22 year," meaning year 1984, where you again see that 

23 118,000 figure. Do you see that? 

24 A. Correct. 

25 Q. Then it declines to 70,000? 
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,,. 

2 A. Yes. 

3 Q. That's reflecting a 40.7 percent 

4 decline?. 

5 A. Yes. 

6 Q. You had given me some reasons as to why, 

7 what you attributed th~ decline in the prior 

8 year~to-year comparison. 

9 In 1985 you had been at the company for 

10 a few·months, by year-end 1985. Do you have any 

11 other knowledge or any other reasons or opinions as 

12 to. why the decline continued other than wh~t you 

( 13 told me.? 

14 A. No, I think it's I think the same issue. 

15 Q. At this time you had arrived at the 

16 company by year-end 1985 wer~ you aware of any 

17 decisions as to stop shipping Cohiba at that time? 

18 A. You're asking me if I was personally 

19 aware in 1985? 

20 Q. Yes. 

21 A. No. 

22 Q. Do you know if you at that time, I mean, 

23 lat~r lea~ned that General Cigar in fact had 

24 stopped shipping to customers at that time and 

25 customers were basically selling off what was 
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2 inventory, what they had in stock? 

3- MS. DORE: Objection, compound 

4 question. 

5 Q. You can answer. Unless you don't 

6 understand it. 

7 

8 

A. 

Q. 

Why don't you ask it again. 

OK. Do you have any knowledge of 

127 

9 whether General Cigar by the end of 1985, ~ven if 

10 you didn't have it then, subsequent knowledge, 

11 General Cigar had, by end of 1985, stopped shipping 

12 Cohibas to its customers? 

13 A. Not by the end of 1985. 

14 Q. Do you know when General Cigar actually 

15 stopped shipping? 

16 A. I don't know when you would use this 

17 specific term II stop ·shipping. 11 I can look at, if.I 

18 go back and look at the records, I can·see the 

19 y~ar- in which we shipped the product. So I think· 

20 you can arrive at that through that method. 

21 But I don't have knowledge o~ a 

22 discussion that said let's stop shipping on this 

23 date. 

24 Q. When you say·we could look at the· 

25 records of when you stopped shipping, I have 
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2 records that show that products stopping coming 

3 I have records, the last shipment from the DR, 

·4 Dominican Republic, to the United States, is the 

5 middle, May of 1984. What I am asking you is 

6 and I don't have any records of any shipments from 

7 General Cigar to its customers other than those 

8 invoices we looked at in 1978 and +981, and we've 

9 a couple more in '89 and later. 

10 But in this time period, do you have any 

11 knowledge of when General Cigar stopped actually 

12 shipping to its customers? I don't·have any 

13 records ·to look at other than sales. 

14 A. And H-45 in effect is tracking invoices, 

15 sales of the product that we shipped to our 

16 cust.omers. 

17 Q. I apologize. If you shipped a thousand 

18 cigars to Rubovits in 1984 and it sat on those 

19 shelves for four years and they sold it in '88, it 

20 would reflect on ye~r 1984 H-45; is that correct? 

21 A. That's correct. 

22 Q. My question indicated I misunderstood 

23' that. This is indicating then, these are your 

24 shipments reflecting your invoices. It doesn't 

25 reflect what happened at the retail end. 
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2 A. Yes. 

3 Q. Do you have any knowledge of how many of 

4 the cigars that you shipp~d to your retailers or 

5 other distributors actually were ultimately sold to 

6 consumers? 

7 A. I would assume that most al.l of them 

8. are. 

9 Q. Would General Cigar receive retµrns if 

10 cigars couldn't be sold? Say there's nothing wro~g 

11 with the cigar, but it wasn't sold. Would General 

12 Cigar accept returns? 

13 A. In some instances we would accept 

14 returns. 

15 Q. Do you have any knowledge of returns for 

16 Cohibas? 

17 A. I don't have any personal knowledge of 

18 returns for Cohibas. 

19 Q. Or any other knowledge from talking to 

2 0 _people. 

21 A. No. 

22 MR. GOLDSTEIN: Let's mark this -229. 

23 (Plaintiff's Exhibit 229, document· 

( 24 
\ 

bearing Bates Nos. GC 004806 through 4811, 

'-~--,.., 

25 marked for identification, as of this date~) 
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2 standard for that. It's possible that it could 

3 have and possible that it could have been rolled 

4 into the front mark. 

5 Q. But you don't have any information about 

6 this document and why.it shows --

7 

8 

.9 

10 

A. 

Q. 

A. 

recognize. 

I don't. 

IRC COH. 

And frankly, this is not a document I 

The oddity is the way the lines are 

11 drawn on this document ·that co~fuses me as to 

12 exactly what it is. 

13 Q. Do you know if there are other rwari Reis 

14 private label products at this time? '85, '84? 

15 

16 that. 

17 

18 

19 

20 

21 

22 231. 

A. I don't have an independent memory of 

MR. GOLDSTEIN: Let's mark this. 

(Plaintiff's Exhibit 231, H-45 national 

report, Bates Nos. GC 007322A through 328A, 

marked for identification, as of this date.) 

Q. I'm showing you Plaintiff's Exhibit. 

It's another g-45 national report. Am I 

23 correct that this shows year-end comparisons for 

24 1986 to 1985? 

25 A. Yes. 
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2 Q. If we turn to the fourth page again, we 

3 see figures for Macanudo. 

4 A. Yes. 

5 Q. And figures for Partagas on page. 5? 

6 A. Yes. 

7 Q. And at the bottom of that we see figures 

8 for Cohiba. 

9 A. Correct. 

10 Q. It shows 70,000 for 1985, which 

11 corresponds to the prior year. 

12 A. Yes. 

13 Q. And 6,000 for 1986, a decline according 

14 to this of 91.4 percent. 

15 A. Yes. 

16 Q. This indicates then that General Cigar 

17 shipped approximately 6,000 Cohiba cigars to its 

18 customers in 1986; is that correct? 

19 A. That's correct. 

20 Q. Do you have any reason to doubt the 

21 accuracy of that information?. 

22 -A. No specific reason. 

23 MR. GOLDSTEIN: Mark this 232. 

24 (Plaintiff's Exhibit 232, H-45 national 

25 report, Bates Nos. GC 007330A through 337A, 
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2 marked for identification, as of this date.) 

3 Q. Let's look at 232, 1987 to 1986. Am I 

4 correct that this is an H-45 national report 

5 comparing year-end 1987 to year-end 1986? 

6 A. Yes. 

7 Q. Again, on page 4 we have figures for 

8 Macanµdo? 

9 A. Yes. 

10 Q. And then on page 5 we have figures for 

11 Partagas? 

12 A. That's correct. 

( 13 
'-. 

Q. On page 6 we have figures for Cohiba. 

14 A. Yes. 

15 Q. And this shows 5,000 for '86 and 3,000 

16 for 1987; is that correct? 

17 A. That's correct. 

18 Q. It shows Cohiba number 1, 4,000, and it 

19 shows nothing for Cohiba number 2 and Cohiba numb€r 

20 3 and then it shows 3,000 for the total. 

21 Do you have any information as to why 

22 that would be reflected that way? 

23 . A. I think you're just looking at rounding 

( 24 errors. 

25 . Q. Do you mean one might have been rounded 
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2 up to 4 and one might have been rounded down to 3? 

3 A. Exactly. 

4 Q. To your mind it doesn't reflect returns 

5 or something like that? 

6 A. No. 

7- Q. There's nothing on this document that 

8 reflects returns, is there? 

9 A. Returns were net. 

·, 

10 Q. They would be netted in the brand or in 

11 the front mark? 

12 A. That's correct. 

13 Q. Again, do you have any reason to doubt 

14 the accuracy of this document? 

15 A. No, no specific reason. 

16 Q. The 3,000 figure or the 4,000 figure 

17 reflects a shipment by General Cigar to its 

18 customers of that number of Cohiba for the year 

19 1987? 

20 

21 

22 

23 

24 

25 

A. That's correct. 

MR. GOLDSTEIN: Mark this 233. 

(Plaintiff's Exhibit 233, document 

purportedly Bates stamped GC 00479S through 

4805, marked for identification, as of this 

date.) 
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{ 
(, 2 '- Q. Let me show you what we have marked as 

3 Plaintiff's Exhibit 233; The Bates numbers on some 

4 of the pages have been cut off. What I have here. 

5 is that the first page is 47, GC 4796 to GC 4805. 

6 Do you recognize th1s document? 

7 A. I do. 

8 Q. What l. s this document? 

9 A. This is a, down to the front mark level, 

10 sales statistical document. 

11 Q. Is it different than -- I mean, not 

12 -necessarily different in form, but different in 

( 
\ 
\ 

13 content or substance than the H-45s we were looking 

14 at? 

A. This document may in some cases show 

16 more detail than an H-45, but generally, the 

17 roll-up should be the same. 

18 Q. It says "zone" in the right, "smoking 

19_ national sales organization." Is that les~ than 

20 the entire national report? 

21 A. I believe that is less than the entire 

22 national report. 

23 Q. Three pages in we have some Cohiba 

24 information. And for '87 it shows -- why don't you 

25 tell me. For '87 it has a 1 and then a minus sign 
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2 and for total Cohiba 2 and a minus sign. Does 

3 that -- or 2 and a dash or 1 and a dash. I should 

4 say that. 

5 A. That would indicate to me that the net 

6 was less than zero. So that thece were returns 

7 that more than offset sales by $1,·000 or $2,000. 

8 Q. That's in units. 

9 . A. Units, excuse me . 1,000 units or 2,000 

10 units, that's correct. 

11 Q. And then what is this smoking national 

12 sales organization? 

13 A. Well, this is not a term that we use in 

14 the year 2000, but in 1987 I believe this referred 

15 to part of the organization that was covered.by 

16 field sales excluding what would be a house 

1 7 .account. 

18 So there could be large accounts that 

19 would fall under a statistical report that read 

20 national as opposed to smoking national. 

21 Q.· Less than all. 

22 A. Smoking national being less than all.· 

23 Q. And then underneath again you have the 

24 IRC FF and the total IRC COH. 

25 A. Yes. 
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2 Q. It's the same indications. I don't know 

3 if this ·enlightens you any more than the other one. 

4 A. 

s· together. 

Generally pr~ducts would be gro~ped 

So in this report, if you look, well, 

6 it's all redacted. The indication is that this 

7 would be an Iwan Reis Cohiba. 

8 Q. Do you know if you had a private label 

9 Coh~ba with any other company in the eighties? 

A. No. I don't know that. 

11 MR. GOLDSTEIN: Mark this 234. 

12 (Plaintiff's Exhibit 234, H-45 national 

13 report, Bates Nos. GC 007296A through 7301A, 

14 marked for identification, as of this date.) 

15 Q. I show you Plaintiff's txhibit 234, 

16 which is another H-45 national report comparing 

17 ye~r-end 1988 to year-end 1987; is that correct? 

18 A. That's correct. 

19 Q. On the first page we have figures for 

20 Macanudo? 

21 A. Yes. 

22 Q. And the second page for Part~gas? 

23 A. Yes. 

24 Q. And then do you see anything for Cohiba? 

25 A. I do not see the word "Cohiba" on this 
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2 document. 

3 Q. 

4 A. 

What does that indicate to you? 

That indicates that we did not ship 

5 Cohiba to customers during that tracking period. 

6 Q. In 1988? 

7 A. In 1988. 
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8 Q. The prior one, '87, '86, had I believe 

9 3,000 Cohiba for '87? 

10 A. Yes. 

11 Q. Do you know why that is not reflected 

12 when you compare it for the '87 column? 

13 A. I don't. 

14 Q. Was it a practice when you stopped 

15 shipping to just remove the brand regardless of 

16 whether it had been shipped the year before? 

17 A. I don't think that was a practice. I 

18 think there are times when you would see a blank 

19 for the current year and activity for the past 

20 year, if there were activity in the past year. So 

21 I can't answer why that wouldn't be the case with 

22 this document. 

23 Q. Do you have any knowledge of any 

24 Cohibas, General Cigar Cohibas, sold in 1988? 

25 A. No. 
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2 Q. Is it yotir knowledge that no Cohibas 

3 were sold in 1988? 

4 A. I have no knowledge that we shipped 

5 Cohiba to a customer in 1988. 

6 Q. Based on this document, you would 

7 conclude that General Cigar did not ship in 1988. 

8 A. That's correct. 

9 MR. GOLDSTEIN: Plaintiff's Exhibit 235. 

10 (Plaintiff's Exhibit 235, H-45 national 

11 report, Bates Nos. GC 007290A through 7295A, 

12 marked for identification, as of this date.) 

13 Q. Exhibit 235, am I correct that thi·s is 

14 an H-45 national report comparing year~erid 19g9 to 

15 year-end 1988? 

16 A. Yes. 

17 Q. Again, on page 1 we see figures for 

18 Macanudo and, page 2, figu~es for Partagas? 

19 A. Yes. 

20 Q. Am I correct that there's nothing for 

21 Cohiba on this document? 

22 A. I don't see Cohiba on this document. 

23. Q. On the second to last page, I believe 

24 it's page 5, it shows total premium large and total 

25 premium small. 
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2 

3 

A. 

Q. 

Yes. 

To your knowledge, that figure totals up 

4 all the premium cigars shipped and sold by General 

5 Cigar? 

'6 

7 

A. 

Q. 

Yes. 

The first document, the first H-45 I 

8 have that shows the total premiums is the '88, '87. 

9 The '87, '86 does not have that figure. 

10 Do you know why General Cigar began to 

11 track its total premiums at that time? 

12 

13 

14 

A. I don't think it's a question of 

tra6k~ng our total premiums. I think it's just a 

question.of ease of use foi the report. It's not 

15 uncommon even now to make changes in the way the 

16 report reads to make.it easier for the user. 

17 

18 

19 Q. 

MR. GOLDSTEIN: Off the record. 

(Discussion off the record.) 

The fact that there's no indication for 

20 Cohiba for 1989, 1988, what does that indicate to 

21 you? 

22 A. It indicates that we did not ship Cohiba 

23 to a ·custo~er in tha~ period. 

24 

25 

MR. GOLDSTEIN: 236. 

(Plaintiff's Exhibit 236, H-45 national 
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2 report, Bates Nos. GC 007284A through 7289A, 

3 marked for identification, as of this date.) 

4 Q. Look at Plaintiff's Exhibit 236. Is 

5 this an H-45 national report comparing year-end 

6 1990 to year-end 1989? 

7 _A. Yes, I believe that to be the case. 

8 Q. This shows November 1990 versus 1989. 

9 Did General Cigar in 1990 change its 

10 fiscal year reporting? 

11 A. Yes. 

12 Q. So that year-end would become November 

13 1990. 

14 A. Yes. 

15 Q. So in the subsequent d~cuments if I have 

16 November and December, the November one would be 

17 reflecting year-€nd and the December one would 

18 actually be reflecting the first month. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 Macanudo on 

24 A. 

25 Q. 

Of the following year. 

Of the following year. 

That's correct. 

So this is showing total figures for 

the first page? 

Yes. 

Do you see where it l. s like handwriting 
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2 in next to where it's typed in? 

3 A. Yes. 

4 Q. Do you know what that's indicating? 

5 A. I have no idea. 

6 Q .. My question was if that's picking up the 

7 difference between November 1990 f~r this year, 

8 November 1990 versus November '89 plus the month of 

9 December since the last fiscal year, the prior 

10· fiscal year ended in December? 

11 A. I haven't done the math .. I don't know 

12 who wrote this or what indication, what they were 

13 trying to do by writing it. 

14 Q. In this document is there any indication 

15 of any shipments of Cohiba? 

16 A. No, I don't see Cohiba printed on this 

17 document. 

18 Q. What does that indicate to you? 

19 A. It indicates that during that period we 

20 did not ship Cohiba to a customer. 

21 MR. GOLDSTEIN: 237. 

22 (Plaintiff's Exhibit 237, H-45 national 

23 report, Bates Nos. GC 007361A through 7366A, 

(-~ 24 marked for identification, as of this date.) 

ｾ＠

25 Q. You have already answered the 
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2 question, but let me show you Plaintiff's Exhibit 

3 237. I think I marked it in case there was 

4 confus~on about this. 

5 Am I correct that this is an H-45 

6 national report, December 1990 versus 1989? 

7 A. Yes. 

8 Q. As you previously testified, this would 

9 be reflecting the first month for the fiscal year 

10 1990; is that correct? For fiscal year 1991. 

11 A. That's correct. 

12 Q. So it's only showing one month. On the 

13 this-year-to-date.side, it's only showing one month 

14 totals. 

15 A.- Yes. 

16 Q. And there is no C6hiba on this as well; 

11 is that correct? 

18 A. No. 

19 MR. GOLDS',['E IN: 238. 

20 (Plaintiff's Exhibit 238, H-45 national 

21 report, Bates Nos. GC 007278A through 7283A, 

22 marked for identification, as of this date.) 

23 Q. Let's look at Plaintiff's Exhibit 238, 

24 November 1991 versus 1990. And that's year-to-date 

25 figures for fiscal year 1991 ver$US fiscal year 
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2 1990? 

3 A. Yes. 

4 Q. And that's full-year figures? 

5 A. Yes. 

6 Q. Agairi, do you see any indication of 

7 Cohiba on this document? 

8 A. No. 

9 Q. What does that indicate to you? 

10 A. It indicates that we didn't ship Cohiba 

11 to a customer during that period. 

12 MR. GOLDSTEIN: 239. 

13 (Plaintiff's Exhibit 239, H-45 national 

14 report, Bates Nos. GC 007234A through 7239A, 

15 marked for identification, as of this date.). 

16 Q. Plaintiff's Exhibit 239 is simply the 

17 December '91 to '90, and again, that indicates the 

18 first month for the new fiscal year 1992 versus 

19 '91; is that correct? 

20 A. Yes. 

21 MR. GOLDSTEIN: Mark this 249. 

22 (Plaintiff's Exhibit 249, multipage 

23 document, top page being a memorandum of 

24 6/25/85, Bates Nos. GC 006441 through 445, 

25 marked for identification, as of .this date.) 
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2 that it would be an inventory document of what 

3 existed in inventory somewhere in the U.S. 

4 Q. If you look at the second page of 

5 Plaintiff's Exhibit 250, all the information as to 

6 quantity is redacted except for Cohiba, and that is 

7 all zeros. 

8 If you don't know, I mean, in other 

9 words, I can read it also. Looking at the 

10 document, is it providing you with any information 

11 other than what we can read on the document? In 

12 other words, that there's no inventory. 

13 A. It's not a document I have seen. So it 

14 doesn't tell me anything other than what you're 

15 reading on it. 

16 Q. It has a fairly broad distribution. It 

17 goes to Cullman, Jr.' Cullman, Sr., David Burgh, 

18 who was president of the cigar company at the time, 

19 and others. 

20 Do you know what the document was used 

21 for? 

22 A. Not specifically. 

23 MR. GOLDSTEIN: Mark this 2 52. 

24 (Plaintiff's Exhibit 252 ·, two invoices 

25 and two credit memos, Bates Nos. GC 004903 
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2 through 4906, marked for identification, as 

3 o f th i s date . ) 

4 Q. Let me show you what we marked as 

5 

6 

Plaintiff's Exhibit 252. 

have seen that before. 

First I would ask if you 

It's four pages, GC 4903 

7 through 4906. 

8 A. Yes. 

9 Q. Did you see that in preparation for your 

10 deposition? 

11 A. Yes. 

12 Q. Do you know what the document is, what 

13 these pages are? 

14 A. Well, two invoices, two credit memos. 

15 Q. Is it for the same shipment of cigars? 

16 In other words, the invoice 4903 is to Cigar Santa 

17 Clara dated June 30, 1989? Do you see that? 

18 A. Yes, I see the invoice. 

19 Q. Then that's a credit memo dated July 14, 

20 ·1989, credit to Santa Clara. 

21 A. Yes. 

22 Q. Is the credit memo 4904 credit for the 

23 shipment 4903? 

24 A. It has a same reference number on it. 

25 Q. So it is a credit for that. 
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( 
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2 A. I would say it is. 

3 Q. So 4903 is showing 50 Cohib~s sent to 

4 Cigar Santa Clara? 

5 A. That's correct. 

6 Q. With a price of 24.60? 

7 A. Yes. 

8 Q. Then the next document showing a credit, 

9 although it's a little hard to read, for that 

10 amount? 

11 A. Yes. 

12 Q. And the same thing for the Rubovits 

13 shipment, 50 cigars in the same date, June 30, '89? 

14 A. Yes . 

. 15 Q. And th-n a credit memo for that amount? 

16 A. Yes. 

17 Q. Do you have any knowledge of that 

18 shipment? 

19 A. No. 

20 Q. When you saw that docu~ent in 

21 preparation for your deposition was that the first 

22 time you had seen it? 

23 A. Yes. 

,, 
24 i Q. Did you speak to anybody to try to find 

\. 

25 out what it was about? 
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2 A. I did not. 

3 Q. Do you have any knowledge of any other 

4 such shipments in the period '88, '89, '90 or '91? 

5 A. I don't. 

6 Q. Do you have any information as to why 

·7 the~e 50 cigars were sent to Cigar Santa Clara and 

8 50 to Rubovits at this time? 

9 A .. I don't know. 

10 Q .. Do you have any knowledge as to why··they 

11 were given a credit? 

12 A. No. 

13 Q. Do you know if there was a practice of 

14 aYso giving them a credit for shipments in '78, 

15 1978, 1981 for Cohiba? 

16 A. I don't believe there was any practice 

17 to giving credits for shipments in those_ years. 

18 Q. And you have no information sitting-here 

19 today as to either why these were shipped or· 

20 whether there was a credit. 

21 A. I don't. 

22 Q. Putting aside the documents, do you know 

23 whether there were any shipments of Cohibas from 

24 General Cigar to customers in 1988, '89, I 90 
. ' I 91 f 

25 other than those two shipments we just looked at i·n 
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2 '89? 

3 A .. No. 

4 Q. You have no knowledge of such shipments. 

5 A. I don't have any knowledge of them. 

6 Q. Any of the people you spoke to able to 

7 give you any information about that? 

8 A. No. Not those years specifically. 

9 Q. Is it your understanding that there were 

10 no shipments '88, '89, '90 and '91? 

1.1 A. That ]. s my understanding. 

12 Q. Do you kriow when the shipments ended in 

13 1987? 

14 A. The specific month? 

15 Q. Yes. 

16 A. I don't. 

17 Q. The document we looked at showed either 

18 3 or 4,000 cigars shipped in 1987. 

19 that? 

Do you recall 

20 A. Yes, I do. 

21 Q. Do you have any recollection, if not the 

22 specific month, whether those.were all shipped by 

23 the beginning of '87, the middle of '87? 

24 A. I have no idea. 

25 Q. Assuming we find or assuming you find 
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2 the microfiche invoices and they show Cohiba 

3 shipments in 1987, those invoices would indicate 

4 the dates of the shipments? 

5 A. If we find the invoices they would be 

6 dated, absolutely. 

7 Q. You said that the H-45s were also-

8 prepared on a monthly basis at that time in the 

9 eighties, in the mid to late eighties? 

10 A. Yes. 

11 Q. If so .we found a monthly H-45, if we 

12 found out the months for.the H-45s for 1987, we 
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1.3 would also be able to tell the last month for which 

14 ther• were shipments of Cohiba? 

15 A. That's correct. 

16 Q. Other than the shipment of those 100 

17 cigars in June of '89, is it true that to your 

18 knowledge there ~ere no shipments by General Cig~r, 

19 no sales by General Cigar, of its Cohiba from 

20 someti~e in 1987 until no earlier than Nbvembe~ of 

21 1992? 

22 A. Yes. It's my understanding that we 

23 were the brand was resting between the years of 

24 1988 and 1992. 

25 Q. Do you have any knowledge of any action 



( 

( 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

156 

Conder-Confidential Under Protective Order 

by General Cigar, any conduct by General Cigar, 

regarding its Cohiba in the years 1988, '89, '90 or 

'91? 

MS. DORE: Objection, vague. 

Q. Do you have any knowledge of anything 

General Cigar did regarding Cohiba in those four 

years_, '88 to '91? 

A. You're talking about shipment? In terms 

of shipments? 

Q. Anything that you would know about trade 

dress, enforcement, surveys, consumer surveys, 

marketing studies, anything. Litigation. I mean, 

I don't know. I am just asking. 

A. I know there were discussions during 

those periods of the eventual use of Cohiba. But I 

17 cannot tell you a specific on enforcement during 

18 those years. 

19 Q. What do you recall in terms of 

20 discussions of eventual use of Cohiba? 

21 A. I recall discussions about failure of 

22 the canister program at retail. 

23 Q. Let me stop you for a sec. Do you 

24 recall when you had such discussions? 

25 A. I recall discussions, general 
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2 

3 

discussions in those periods, but I can't tell you 

whether it was 1988 or 1989. I can tell you that 

4 when I was promoted to regional manager in the 

5 period around 1990, that I was more involved in 

6 discussions about those type of strategic issues. 

7 Q. Do you recall any discussions about 

8 Cohiba after you were promoted to regional manager? 

9 

10 

A. 

Q. 

Yes. 

What do you recall ·other than the 

11 failure of the canister pr6gram? 

12 

13 

14. 

A. Discussions about what form another 

product launch would take. 

Q. Do you recall who you had those 

15 discussions with? 

16 A. Other regional managers -- Frank Fina, 

17 John Rane, and - - how far forward do you want to 

18 with this J..n terms of years? 

19 Q. I want to focus in on this '88 to the 

20 '91 period to the extent you can. 

21 A. I would say that would be the majority 

22 of the conversations .. 

go 

23 

24 

Q. Do you recall any discussions about what 

form the product would take or just I wonder what 

25 form the product would take? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

A. No, I think it was typical to have 

discussions about product that was being developed. 

so·, I mean, it could encompass anything from 

packaging to pricing to, you know, how product 

eventually would be used. 

Q. Do you recall anything specific about 

Cohiba? 

A. I recall that Cohiba was a topic. Not a 

specific about whether we would finally end up with 

it, but it was a topic of discussion. 

Q. In these conversations were there any 

discussioris about the Cubafr Cohiba and the success 

14 of that product? 

15 A. I don't recall saying in 1991 or 1990 or 

16 1992 having specific discussions about the success, 

17 what I would call success of the Cuban Cohiba. 

18 Q. Do you recall having discussions about 

19 the Cuban Cohiba? 

20 A. Not beyond any discussion I may have had 

21 related to how w~ got the brand or how we came to 

22 register the brand. The discussion I referenced 

23 earlier with Oscar. 

24 Q. You don't recall any other discussions 

25 about the Cuban Cohiba in this time period. 
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2 A. Not specific discussions. 

3 Q. Do you recall a time when you· learned or 

4 participated in a decision to relaunch the Cohiba 

5 in the 1990s? 

6 A. I recall discussions about the use of 

7 Cohiba with Dunhill in the early nineties. 

8 Q. Did you learn that General Cigar was 

9 going to sell a Cohiba through Dunhill? 

10 A. There was d~scussions that we were going 

11 to sell a Cohiba through Dunhill, yes. 

12 Q. Was a decision made after the 

13 discussions or did you learn about it after the 

14 decision had been made? 

15 A. I think I learned about it during the 

16 discussion process. 

17 

18 

19 

Q. 

A. 

Q. 

Do you recall when that occurred? 

Only early nineties. 

Do you recall when it occurred in 

20 relation to when the Cohiba began to be sold 

21 through Alfred Dunhill? 

22 MS. DORE: Could I hear the ques~ion 

23 again. 

24 (A portion of the record was read.) 

25 MS. DORE: I object on the grounds 



160 

1 Conder-Confidential Under Protective Order 

.2 that the question· is vague and convoluted. 

3 Q. Do you recall when you first began to 

4 discuss selling the Cohiba with Dunhill? Do you· 

5 recall that time in relation to the time when the 

6 cig_ars were actually sold through Dunhill? In 

7 other w~rds, do you recall it was a few months, a 

8 few years? 

9 A. I recall it not being a decision that 

10 was made lightly. I recall that I do not recall 

11 a discussion followed quickly by a sale of the 

12 product . 

.,.. 
r 13 Q. Do you recall when the decision was made 

14 to-sell through Dunhill~ 

15 A. Not a specif.i'c recollection. 

16 Q. .Do you recall who made that decision? 

17 Do you know who made that decision? 

18 A. I think there were probably three or 

19 four people that were very instrumental in that 

20 decision. 

21 Q. Who do you believe.that was? 

22 A. Lilienfield, Fina, Rano, and Burgh. 

23 Q. Who was the contact with Alfred Dunhill 

24 on General Cigar's side in 1992? 

25 A. I think Lilienfield. 
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2 Q. Do you know who the coritact was at 

3 Alfred Dunhill in 1992? Do you know if it was 

4 Mr. Farrington at that time? 

5 

6 

A. 

Q. 

I believe it was Dickson Fairington. 

But sitting here today you can't recall 

7 when General Cigar first approached Alfred Dunhill 

8 about selling its Cohiba through them? 

9 A. Not a specific date, no. 

10 Q. General date? 

11 A. Early nineties. 

12 Q .. Have you seen any documents reflecting 

13 any of these discussions? 

14 A. I have not seen documents reflecting 

15 those. 

16 Q. Do you recall the launch of a magazine 

17 called the Cigar Aficionado? 

18 A. Yes. 

19 Q. Do you recall that that occurred 

20 sometime in the early fall or late summer of 1992? 

21 A. Yes. 

22 Q. Do you recall what month you first saw 

23 the premiere issue of Cigar Aficionado? 

24 A. No, but I saw the premiere issue when· 

25 the issue came out. So whatever month that was, I 
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2 saw it immediately. 

3 Q. It says autumn. That's why I asked. 

4 Did you see the magazine before it came out? 

5 A. No. 

6 Q. Were you aware it was coming out? 

7 A. Yes. 

8 Q. Were you aware of the contents before it 

9 came out? 

10 A. No. 

11 Q. Do you know if General Cigar was? In 

12 other words, do you know if the Cullmans or other 

13 people were aware of _what the contents of the 

14 magazine would be before it came out? 

15 A. I dori't know that. 

16 Q. Do you know if the discussions with 

17 Alfred Dunhill commenced before or after the launch 

18 of Cigar Aficionado? 

19 A. I would think before. 

20 Q. Why do you think that? 

21 A. Because of the way the company works. 

22 Nothing works overnight. And I know we shipped 

23 product to Alfred Dunhill in. 1992, which would 

24 indicate that we were working on cigars and/or 

25 · packaging at a time considerably prior to that. 
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2 Q. Do you know where General Cigar got the 

3 cigar blend for the Cohiba that was launched 

4 through Alfred Dunhill? 

5 A. I believe it was a blend that was 

6 currently in use. 

7 Q. At Temple Hall? 

8 A. Yes. 

9 Q. So there would be no need for any work 

10 on the blend. If you used a preexisting blend; is 

11 that correct? 

12 A. If a decision was made to use or when a 

13 decision was made to use a current blend, then we 

14. could have moved on production of the cigar and the 

15 boxes,.packaging. 

16 Q. Do you know that the design company was 

17 approached in September of 1992? Do you have any 

18 knowledge about that? 

19 A. No, I don't. 

20 Q. Do you have any information on the 

21 trademark application in late 1992 for Cohiba by 

22 General Cigar? 

23 A .. I don't. 

24 Q. Do you have any knowledge of the box 

25 design for General Cigar's Cohiba in 1992? 
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2 talked to me about selling the product to Dunhill. 

3 Q. What did he tell you about that? 

4 A.· That he had recollection of obviously 

5 selling the product and of discussions about 

6 sellipg the product th~ough Dunhill. 

7 Q. Anything about the content of those 

8 discussions or just the fact of them? 

9 A. More the fact. 

10 Q. Did he teLl you when he thought they· 

11 first began? 

12 A. No, actually he, um, he used the same 

13 term I've used of early nineties. 

14 Q. Do you have any knowledge of when 

15 instructions were given to the Dominican Republi6 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to begin producing Cohiba cigars in the early 

1990s? 

A. No. 

MR. GOLDSTEIN: Let's mark these. 

(Plaintiff's Exhibit 253, General Cigar 

Dominicana invoice, Bates No. GC 002085, 

marked for identification, as of this date.) 

(Plaintiff's Exhibit 254, General Cigar 

Dominicana invoice, Bates No. GC 002086, 

marked for identification, as of this date.) 
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2 

3 

4 

5 

6 

7 

(Plaintiff's Exhibit 255, General 

Cigar Dominicana invoice, Bates No. 

GC 002087, marked for identification, as of 

this date.) 

Q. Let me show you 253, 254, 255, which 

we have just marked. Showing you these three 

8 documents, Plaintiff's Exhibit 253, 54 and 55, I 

9 ask you what those are. 

10 A. 253 is an invoice from General Cigar 

11 Dominicana to our office in Bloomfield that looks 

12 like it contains samples for customer use. 

13 

14 

15 

Q. 

A. 

purposes. 

Do you know what that was for? 

It could have been a variety of 

They would have handed the cigars out. 

16 They could have used them for photo work for a 

17 

18 

catalog. 

Q. 

I don't know. 

Did you see this document before in 

19 preparation for your deposition? 

16B 

20 A. I believe I have. Not specifically 253, 

21- but I believ~ I have seen 254 and 255. 

22 Q. Let's go through 254 and 255. If you 

23 could identify those. 

24 A. Again, 254 is an invoice from General 

25 Cigar Dominicana to Alfred Dunhill in care of Globe 
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2 Shipping, which was their import agent, containing 

3 three sizes of Cohiba, 1,000 cigars each, 3,000 

4 cigars total, dated November 20, 1992. 

5 Q. And 255? 

6 A. 255 is also an invoice from General 

7 Cigar Dominicana to Alfred Dunhill of three sizes 

8 of Cohiba totaling 2,625 cigars dated December 22, 

9 I 92. 

10 Q. Looking at these three invoices, 

11 November 18, '92, November 20, '92, December 22, 

12 '92, do you have any information of any shipments 

13 of Cohibas prior to the dates of these invoices in 

14 19 92? 

15 A. No. 

16 (A recess was taken.) 

17 BY MR.· GOLDSTEIN: 

18 Q. In the period leading up to the launch 

19 of the Cohiba through Cigar Aficionado, were you 

20 aware of any discussions at General Cigar regarding 

21 the·cuban Cohiba? I mean other than what you told 

22 me about the Barushan story. 

23 A. No specific discussions that were built 

24 around the Cuban --

25 Q. Even if not built around the Cuban 
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2 Cohiba, in which General Cigar discussed the Cuban 

3 Cohiba in the context of its sale of its Cohiba 

4 through Alfred Dunhill. 

5 A. I don't have a specific any specific 

6 recollection of talking about Cuba in relation to 

7 that topic at all. 

8 Q. When Cigar Aficionado's premier issue 

9 came out do you recall any discussions at-General 

10 Cig~r regarding Cigar Aficionado's identificiation 

11 of the Cuban Cohiba as Cuba's best cigar? 

12 A. I will say this. Eight years later 

13 there was nothing.that was a discussion that sticks 

14 in my mind specifically about that. Certainly 

15 everybody read the magazine. 

16 Q. Let me show you what was previously 

17 marked as Plaintiff's Exhibit 127. Do you read 

18 Spanish? 

19 A. No. 

20 Q. The first two pages is a General Cig~r 

21 document produced to us in Spanish and the second 

22 two pages was a translation prepared by our office 

23 -of that document. 

24 The first question I have is, in 

25 preparing for your deposition did you review the 
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2 Spanish document or an English translation of that? 

3 A. No document that I can recall seeing. 

4 Q. If you would just take a look at the 

5 English, do you have any knowledge of any prior 

6 instructions to General Cigar in the Dominican 

7 Reptiblic to prepare Cohibas for sale to Alfred 

8 Dunhill? 

9 A. No. 

10 MR. GOLDSTEIN: Let's mark these three 

11 documents. 

12 (Plaintiff's Exhibit 256, General 

13 Cigar Dominicana invoices, commencing with 

14 Bates No. GC 000191, and for the year 1993, 

15 marked for identification, as of this date.) 

16 (Plaintiff's Exhibit 257, General Cigar 

17 Dominicana invoices( commencing with· Bates 

18 No. GC 002097, and for the year 1994, marked 

19 for identification, as of this date.)· 

20 (Plaintiff's Exhibit 258, General Cigar 

21 Dominicana invoices, commencing with Bates 

22 No. GC 003559, and for the year 1995, marked 

23 for identification, as of this date.) 

24 Q. Mr. Conder, I am showing you what has 

25 been marked as Plaintiff's Exhibits 256, 257 arid 
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2 258. They're sets of invoices from General Cigar 

3 showin~ shipments of its Cohiba from General Cigar 
'-

4 Dominicana to the United States, and each exhibit 

5 is by year. In other words, Plaintiff's Exhibit 

6 256 is 1993. Plaintiff's Exhibit 257 is 1994 and 

7 Plai~tiff's Exhibit_ 258 is 1995. And each one of 

8 these exhibits is several invoices from that year 

9 put together. 

10 The first thing I would like to do is 

11 tu~n to Plaintiff's Exhibit 256. If you could just 

12 take a look at that and tell me if you recall 

13 reviewing these invoices for 1993. 

14 A. In prepara tio.n? 

15 Q. Yes. 

16 A. No. 

17 Q. You don't recall looking at invoices for 

18 shipmen~s in 1993? 

19 A. I don't recall specifically General 

20 Cigar Dominicana invoices to Alfred Dunhill -for any 

21 of these three years. 

22 Q. If you turn to November 2 9, '93, 

23 GC 002074, it's about the fifth page in. 

24 A. OK. 

25 Q. This invoice is from General Cigar 
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2 Dominicana to General_ Cigar Company. That's to the 

3 Dothan, Alabama facility. 

4 A. Yes. 

5 Q. That's a General Cigar facility? 

6 A. It is. 

7 Q. At the bottom it says "Attention: 

8 Sidney Paulk," P-a-u-1-k. 

9 A. Yes. 

10 Q. Do you know who that is? 

11 A. I knew a Sidney Paulk that worked with 

12 us at Dothan. 

13 Q. Is that someone at General Cigar? 

14 A. Now? Then? 

15_ Q. He was an employee of General Cigar to 

16 your knowledge? 

17 A. That's correct. 

18 Q. Do you know when General C~gar began to 

19 sell to Mike's Cigars in Miami, Florida? 

20 A. I do not have the specific date, but I 

21 believe it to be in the 1993 time period. 

22 Q. Were you involved in the decision to 

23 sell to Mike's? 

24 A. Yes. 

25 Q. Do you know why General Cigar began to 
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2 

3 

sell cigars to Mike's in Miami? 

A. It was my understanding that there ~as 

174 

4 someone in Florida .attempting to use the trademark. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q. And? And therefore? 

A. And therefore we sold to Mike's. 

Q. For the purpose of showing ~se in the 

state of Florida? 

A. Yes. 

Q. Were you aware of that at that time? 

other words, what you just told me, was that 

something you were aware of at the time? 

A. Yes. 

Q. Then would you consider th.is to be an 

In 

accurate statement: "A challenge to the ownership 

16 of Cohiba was initiated in Florida at a later 

17 

18 

point." This is later than when yqu began to sell 

to Dunhill. "To protect the ownership rights . 

19 within Florida Cohiba was offered to make cigars in 

20 Miami so that General could show com~erce within 

21 the state of Florida." 

22 

23 

24 

A. 

Q. 

Was that your understanding? 

Read the first sentence again. 

"A challenge to the ownership of Cohiba 

25 was initiated in Florida at a later point." 
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2 Q. -Do you have that kn~wledge. from anybody 

3 else besides Lilierifield of any such discussions? 

4 A. Not of any such discussions. 

5 Q. Relative to, say, Partagas, the 

6 quantities of Cohibas.sold through Dunhill in '93, 

7 '94, '95, was relatively small. Would you agree 

8 with that? 

9 

10 

11 

12 

13 

14 

15 

16 

A. Relative to Partagas sold to Dunhill? 

Q. The total number of Cohibas sold through 

Alfred punhill and Mike's were relatively small 

compared to the total amount of premiums that 

General ~igar was selling in this period '92, '93, 

'94 and '95~ is that correct? 

A. Yes. 

Q. Was there a decision ·made to sell just a 

17 small amount of Cohiba, a decision of General 

18 Cigar, that ,it would only manufacture and sell 

19 small amounts of cigars? 

20 A. It was a decision made that we would 

21 manufa~~ure and sell only to Alfred Dunhill. 

22 Q. 

23 A. 

24 Q . 

. 2 5 A. 

And then subsequently added Mike's. 

Correct. 

Alfred Dunhill wanted mor·e inventory? 

Alfred Dunhill had times when they were 
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2 in a back order sit~ation and asked for more 

3 cigars. 

4 Q. But it wasn't a consistent thing that 

5 t~ey needed more cigars. 

6 A. I don't rec~ll it as consistent. I 

7 recall it as sporadic. 

8 . Q. So if you had tripled the production 

9 there ·wasn't necessarily a market for triple sales. 

10 A. I don't know if that's correct. I , 

11 don't, um, there was never a discussion of tripling 

12 the amount of cigars or selling it beyond in those 

13 

14 

years Alfred Dunhill. 

Q. Was there a reason that sales were 

15 limited to Alfred Dunhill.and Mike's? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. There was a reason that we were 

consid~ring what the final .use of the product would 

be or the next use of the product would be. And we 

did not want to hamper ourselves by having 

something in the marketplace that was not the final 

version or the next version of Cohiba. 

Q, Was there a perception that this was an· 

interim version of Cohiba? 

A. Yes. 

Q. Do you know why there was no band on the 
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2 cigar? 

3 A. Ther~ was no band on ~he cigar for the 

4 same reason that the box was plain. We didn't want 

5 to prejudice anyone's thinking'about what the cigar 

6 was if we decided to launch under a different taste 

7 ·profile or different packaging in subsequent years. 

8 Q. As part of it being an interim product, 

9 was there a decision made to not limit the places, 

10 the outlets for the cigar, but also the quantity of 

11 the cigars that were produced? 

12 A. I don't recall specifically saying we 

13 will reduce or we will maintain a small amount of 

14 cigars for Dunhill. I think by selling it only to 

15 one outlet, in essence you are limiting the amount 

16 of sale you're going to get on the product. 

17 Q .. _ Going back to Plaintiff's Exhibit 256, 

18 thes~ invoices, I think I already identi·fied the 

19 pages, because they are not all in a row. Can I do 

20 that? GC 191, GC 2070, GC 196, GC 2072, GC 2074, 

21 2075 and 3784. A total of six invoices. 

22 Do you have any knowledge of any other 

23 shipments of General Cigar's Cohiba from the 

24 Dominican Republic to either Alfred Dunhill 

25 directly or to General Cigar? 
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2 A. No . 

3 Q. For 1993? 

4 A. I do not. 

5 Q. If you look at Plaintiff '.s Exhibit 257, 

6 ·it is a series of invoices for the year 1994. It's 

7 four invoices. It's 2097 through 2103. It's four 

8 invoices for 1994. 

· 9 A. OK. 

10. Q. And each one of these is from Gener~l 

11 Cigar Dominicana to Dothan; is that cor~ect? 

12 A. Yes. 

13 Q. Do you have any knowledge of any 

14 shipments of the Cohiba from General Cigar 

15 Dominican Republic to the United States in 1994 

16 other than these four invoices? 

17 

18 

A. 

Q. 

No, I haven't seen anything. 

Plaintiff's Exhibit 258 is a series of 

19 invoices for 1995. I am not going to count the 

20 numbers. There's more than in the other one. I 

21 believe it's consecutive -- well, I am wrong. I 

22 have them by date ·and they are out of order by 

23 .Bates number. 

24 MR. GOLDSTEIN: Off the· record. 

25 (Discussion off .the record.) 
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2 Q. Did you review any invoices from General 

3 Cigar Dominicana to General Cigar Dothan for 1995? 

4 A. I did not. 

5 Q. Are you aware of any invo~ces other than 

6 what i~ reflected in Plaintiff's Exhibit 258 for 

7 the year 1995? 

8 A. I am not aware of anything· else. 

9 Q. In 1993 I think I said there were seven 

10 invoices. Do you have any knowledge of why there 

11 were so many more invoices in 1995 than in '93 or 

12 '94? Was there a decision m~d~ that you're aware 

( 13 of to ship more cigars or on a more frequent basis? 

14 Do you have any knowledge about that? 

15 A. No, but I can tell you that business 

16 overall in 1995 was considerably different than 

17 business in 1993. 

18 Q. By 1995 you were in the cigar boom 

19 period? 

20 A. That's correct. 

21 You don't know if this is reflecting 

22 that, but it may be reflecting that. 

23 A. That's correct. I don't know of any 

24 other decision that was made to make a·substantial 

25 change in the quantity of cigars produced. 
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2 A. Yes. 

3 MR. GOLDSTEIN: 240. 

4 (Plaintiff's Exhibit 240, H-45 national 

5 report, Bates Nos. GC 007434A through 439A, 

6 marked for ｩ､･ｮｴｩｦｩ｣｡ｴｩｯｾＬ＠ as of this date.) 

7 Q. Let me show you what was previously 

8 marked as Plaintiff's Exhibit 240. 

9 Am I correct that that's the H-45 

10 ｮｾｴｩｯｮ｡ｬ＠ report" comparing year-end '92 to year-end 

11 '91? 

12 A. Yes. 

13 Q. Is there any figures for Cohiba in this 

14 document? 

15 A. I don't see Cohiba on this document. 

16 Q. And that would indicate to ｹｯｾ＠ that as 

17 of the end of November 1992 there had been no sales 

18 of Cohiba, no shipments of Cohiba? 

19 A. During that period. 

20 Q. For the fiscal year ending November 

21 1992. 

"22 A. Correct. 

Q. As well as the fiscal year ending 

24 November 1991. 

25 A. Correct. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

, 15 

16 

17 

18 

19 

20 

.21 

22 

23 

24 

· 25 

MR. GOLDSTEIN: 241. 

(Plaintiff's Exhibit 241, H-45 national 

report, Bates Nos. GC 007524A through 529A, 

marked for identification, as of this date") 

If you will look at Plaintiff's 

Exhibit 241. It's the same document. Again, it's 

the December '92, '91 period. I had ·them marked 

Plaintiff's Exhibit 241. 

, 

Again, for the first month of the new 

fiscal year, December '92, again, there is no 

Cohiba indicated in the document; is that correct? 

. A. That's correct . On this document 

there's nothing indicating. 

MR. GOLDSTEIN: 242. 

(Plaintiff's Exhibit 242, H-45 national 

. " 
.,. 

report, Bates Nos. GC 007428A th~ough 433A, 

marked for identification, as of this date.) 

Q. If you look at Plaintiff's 242. That 

is the fiscal year-end 1993 versus fiscal yea~-e~d 

1992, November '93/November '92; is that correct? 

A. Yes. 

Q. That's the· H-45 national report? 

A. Yes. 

Q. Do you see any indication of any sales 
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2 of Cohiba on this document? 

3 A. On this specific document, no, for that 

4 year. 

5 Q. Are you aware of any documents that 

6 indicate sales of Cohiba by General Cigar for the 

7 fiscal year ending November 1993 other than the 

8 invoices we looked at? 

9 A. Other than.the invoices? We 11 , I have a . 

10 note, you know, I went.through the documents in 

11 preparation, that there was that there were 

12 sales of $20,000 in 1993. 

13 Q. Do you know where you got that --

14 A. I just can't recall which docu:ment it 

15 came off of at this point. 

16 

17 

18 

19 

.2 0 

21 

22 

MR. GOLDSTEIN: 243. 

(Plaintiff's Exhibit 243, national 

report, Bates Nos. GC 007473A through 78A, 

marked for identification, as of this date.) 

If you look at the next one, 

Plaintiff's Exhibit 243. That shows December '93 

versus '92. That would be the first month for the 

23 '94 fiscal year and the first month for the '93 

24 

25 

fiscal year; is that correct? 

A. That is correct. 



186 

1 Conder-Confidentiftl -Under Protective Or4er 

2 Q. S~ on the year to date, that would .just 

3 be sho~ing one month; is that correct? 

4 Yes. 

5 Q. If you look at the_ third page, you will 

6 see Cohiba at the bottom? 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

Yes. 

Do you see that? 

I do. 

What ·does that indicating in te~ms of .. 

11 units for December '93? 

12 A. It indicates that there were 9,000 

13 cigars shipped in the month of December of 1993. 

14 Q. And in terms of dollars? I know it is a 

15 little hard to read, but --

16 

17 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

A. 

Q. 

22 .go back. 

I believe it is 24,000. 

Is that what you recall seeing? 

I don't believe so. 

You recall seeing something else? 

Yes. 

And it wasn't the '93 invoices. We can 

23 That would be Plaintiff•·s Exhibit 256. 

24 If you look at the first invoice showing 10,000 

25 cigars, April 15, 1993,. and it showi approximately 
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10,000 cigars for approximately $26,000. 

A. Well, that is not the number I have 

written down. So I have either 

2 

3 

4 

5 Q. As I said, there are 9,000 pages. It's 

6 possible that there was a produced do6um~nt that I 

7 don't have in front of me that you don't recall 

8 that was in fact sent to us. 

9 Do you recall the nature of the 

10 document? 

11 A. No, but I recall thinking that an 

12 invoice that was billed to -- from ~eneral Cig~r 

13 Dominicana directly to Alfred Dunhill's import~rs 

14_ would not show on our H-45 report. That's what 

15 triggered in my m~n~ to look at that. 

16 

17· why? 

_18 

Q .. 

A. 

It would not show up on ,the H-45 because 

Because it was not invoiced in the 

19 United States, through our customer service sales 

·20 dep~r~ment in the U.S. 

21 Q. The invoices we looked at, because I 

22 don't --

23 MR. GOLDSTEIN: Off the record. 

24 (Discu~sion off the record.) 

25 Q. Is it your understanding that sales 
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2 directly from General Cigar Dominicana to Alfred 

3 Dunhill of London Inc. would not be reflected on 

4 the H-45s? 

5 A. Yes. 

6 Q. The reason for that is? 

7 A. They were imported directly to.Alfred 

8 Dunhill's importer in New York bypassing our 

9 shipping and invoicing procedure in Philipsburg 

10 and/or Dothan. 

11 Q. So would.there be any record of those 

12 shipments other than the invoices that we looked 

13 at? Any record indicating those sales other than 

14 the invoices from General Cigar Domtnicana to 

15 Alfred Dunhill of London. 

16 A. I would not know of any other r~cord 

17 that wouid track that. 

18 Q. You testified earlier that you recalled 

19 seeing a figure of approximately $20,000 in sales 

20 for 1993? 

21 A. Yes. 

22 Q. Do you know where that figure came from, 

23 whei~ you got the 20,000? 

{ 24 A. My recollection is I saw it on a 
\ 

_25 document as I wa~ preparing over the course of last 
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2 week, but I canriot sitting here recall which 

3 document it was. 

4 Q. Do you have a figure· on that sheet for 

5 how many cigars you believe, Cohibas you believe 

6 -were sold in 1992? 

7 

8 

A. 

Q. 

5,000 cigars. 

And that's based on those invoices we 

9 looked at for '92? 

10 

11 

A. That was based on some invoibe I have 

seen in prepping for this. Frankly I am. not sure 

12 th~t I saw all the invoices that you h~ve just 

13 

14 

shown me. 

invo.ice. 

So I can't answer specifically that 

But on some invoice I've looked .at over 

15 the course of the last week. 

16 

17 show? 

18 

19 

20 

21 

22 

23 

24 

25 

Q. What about for '93, what does your sheet 

A. I show --

Q. The handwritten sheet. 

A. In terms of cigars? 

Q. Yes, for '_93. 

A. 4,000 qigars. 

MR. GOLDSTEIN: 244. 

(Plaintiff's Exhibit 244, H~45 report· 

lab.eled "Smoking National· Sales 
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2 Organization," Bates Nos. GC 007479A through 

3 523A, marked for identific~tion, as of this 

4 date.) 

5 If you could just identify wha~· 

6 Plaintiff's Exhibit 244 is. 

Q. 

7 A. 244 is an H-45 report comparin~ December 

8 1993 to the same month in 1992, · labeled. " 1Smoking 

9 National Sales Organization." 

10 Q. If you look thrbugh it, are th~se the 

·11 various regional reports that get rolled ~pinto 

12 the national report? 

13 A. I can tell you that these are !the type 

1·4 of reports that get ro:led into the natio1nal 

15 report. Without looking at every page, ｾ＠ can't 

16 tell you if it's every report that can b~ rolled 

17 into the national report. 

18 

19 

20 

21 

22 

23 

24 

MR. GOLDSTEIN: .,245.· 

(Plaintiff's Exhibit 245, H-45 national 
I 

report, Bates Nos. GC 007329A throu~h 321A, 

marked for ide~tification,. as- of th~s date.) 

Q. 
I 

If you could look at Plaintiffr's. 
I 

Exhibit 245. And that's the H-45 nation~l re~ort 

for fiscal year ending November '94 compalred to 
I . 

2~ November 1993; is that correct? 
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2 A. That's correct. 

3 Q. And the figure for Cohiba showh -~ 9,000 
I 

4 for year 1994 and blank for 1993? 

5 A. Yes. 

6 Q. On your sheet l. s that' what you have, the 

7 49,000 figure? 

8 A. I do, I have the 49 and 128. 

9 Q. And the 4i,000 is based on the sales 

10 report, the national report? 

11 A. Yes. 

12 .Q. D~ you have any reason do ioti think 

13 that's not an accurate figure? 

14 A. I don't ha~e a specific reason t6 

15 believe that that is not accurate. 

16 

17 

18 

19 

20 

MR. GOLDSTEIN: Let's mark this 246. 

(Plaintiff's Exhibit 246, H-45 national 

·report, Bates Nos: GC 007315A through 314A, 

" 

marked for identification, as 6f ·this date.) 

Q . ·If you look at Plaintiff's Exhibit 

. 21 246, that's the same document, November '95 versus 

22 November (94. 

23 A. Yes~ 

24 Q. For Cohiba, 49,000 for '94, 101,000 for 

25 '95. Do you see that? 
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2 A. I do. 

3 Q. Do you understand th~t to be an accurate 

4 figure? 

5 

6 

7 

8 

·9 

10 

11 

12 247. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 

MR. GOLDSTEIN: 247. 

(Plaintiff'_s Exhibit 247, H-45 national 

report, Bates Nos. GC 007226A through 228A 

and 230A through-233A, marked for 

identification, as of this date.) 

Q. ~he n~xt one is Plaintiff's Exhibit 

A. Correct. 

Q. That's '96 versus '95? 

A. Yes. 

MR. GOLpSTEIN: Off the record. 

(A recess was takeri.) 

MR. GOLDSTEIN: In the copy o~ 

~laintiff's Exhibit 247 that I have~ page 

7229A, which I believe is the page that has 

Cohiba figures, is missing, i guess i~ the 

copying from ~eneral Cigar to here. But we 

did have an eirlier version .of the dqcciment 

which.is in our files. 

Q. What I want to ask i_s, in my notes from 



193 

1 Conder-Confidential Under Protective Order 

2 what was on that document I have a f~g~re and I am 

3 wondering if you have a figure from your review of 

4 the doQument for '96. 

5 

6 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I do. 

What is your figure? 

In dollars, $290,000. 

And --

95,000 cigars. 

F6r the year ended November '96 I also 

11 have the _95,0.00 unit figure based on earlier 

12 production of the same document. And we can review 

13 that and if there's any need to change that, we 

14 can, but I believe we're both looking at the same 

15 page and the figure for November '96 is ~5,.000. 

16 The document that you reviewed that was 

17 complete, did you have any reason to believe that 

18 that document was inaccurate? 

1'9 

20 

21 

22 

23 

24 

A. No specific reason. 

MR. GOLDSTEIN~ 248. 

(Plaintiff's Exhibit 248, H-45 natiorial 

report, Bates Nos. GC 007456A through ~63A, 

marked for identification, as of this date.) 

Q. If you look at the next one, 

25 Plaintiff.'s Exhibit 248, another H-45 national 
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2 report February '97 compared to February '96. The 

3 figures are for Coh~ba on that, year to date? 

4 A. Year-to-date units, 60,000 cigars. 

s· Q. So your understanding is that would be 

6 December, January and February? 

7 A. 'I'hat's correct. 

8 Q. And the prior year for those three 

9 months was 27,000? 

10 A. Yes. 

11 Q. In reviewi~g ·documents did you review 

12 any other monthly figures for '97? 

13 A. No. 

14 Q. Do you know why Feb~uary '97? In other 

15 words as opposed to March dr April or May. 

16 A. Do I know why you were provided this 

17 document? 

18 Q. Yes. Do you know why you and I were 

19 pro~ided February '97 as opposed to~ different 

20 month? 

21 A. No. 

22 Q. Do ,you know if these documents were· 

23 created in the month of March, the·month of April, 

24 the month of May? 

25 A. Well, this particular -- are you asking 
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2 about this particular document or do we create 

3 documents every month? 

4 Q. Do you create H-45s on a monthly basis 

5 after February '97? 

6 A. Yes. 

7 Q. Do you know if ~6hiba, the ol~ Cohiba, 

8 the Alfred Dunhill Cohiba, continued to be.sold 

9 af~er February of '97? 

10 A. I don'~ know specifically. 

11 Q. Do you have any knowledge as to why the 

12 document I have is February '97 as opposed to a 

13 different month? 

14 A. I have no idea. 

15 Q. Do you know what the plan was in '97 in 

16 terms of the number of cigars General Cigar hoped 

17 to sell of its new Cohiba, .the Cohiba that was 

18 launch~d· in September of '97, how many cigars it 

19 planned to sell in '97? 

20 A. My recollection was it was in the 

21 neighborhood of 750,000 cigars. 

22 Q. For 1997? 

23 A . As part of the initial launch. 

24 Q. Do you know if it at that time, prior to 

25 the launch,, had a plan or a goal for 1998? 
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2 A .. I do not recall a specific number for 

3 1998. 

4 Q. Do you recall how much product it had on 

5 hand at the time of th~ l~unch, how many-units? 

6 A. No , .I don ' t . 

7 MR. GOLDSTEIN: Why don't we mark 

8 this. 

9 (Plaintiff's E~hibit 259, memo from 

10 Ms. Borawski to John Rano and·others, dated 

11. Aprii 3-0, 1997, Bates Nos. GC 008006 and 7, 

12 marked for identification, as of this date.) 

13 Q .. Let me s~ow you what has been marked as 

14 Plaintiff'~ Exhibit 259, which is a memo from 

15 M~. ~oiawsk~ to John Rano and others with various 

16 cc's, including you, dated April 30, 1997. 

17 Do you see the goal there,· to have 

18 2.5 million Cohiba cigars ~hipped by the end o~ 

19 this fiscal- year? 

20 A. Yes. 

21 Q. Do you recall a plan to have 2.5 million. 

22· Cohiba c~gars shipped by the end of t~e fiscal 

23 year? 

24 A. No. 

25 You do not recall that? 
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A. No. I don't, um, regardless of what is 

3 written here, that was not my recollection, still 

4 is not my recollection of what our goal eventually 

5 became. 

6 Q. Let me show ·you what was previously 

7 marked as Plaintiff'.s Exhibit 33~ which was marked 

8 earlier, a memo from Dickson Farrington to Gary 

9 Krol dated May 13~ 1997, and you're cc'd.on that 

10 document. 

11 Do you rec-all. seeing that document? 

12 A. I recall seeing documents. This is not 

13 an atypical document.o·f something you would see 

14 during prod~ct development. I do not specifically 

15• recall a date at which I read this document. 

16 Q. On the second page of the document 

17 there's Cohiba production requirements, October 

18 delivery 1 million, November delivery 1.5 million, 

19 annual requirement 2.5 million. Any of this 

20 refresh your recollection as a goal of 2.5 million? 

21 A. No, because I still qon't believe a goal 

22 of 2.5 million is what we settled on this. 

23 MR. GOLDSTEIN: Why don't we mark this 

24 document as Exhibit 260. 

25 {Plaintiff's Exhibit 260, fa~, 9/4/97 
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2 to Ji~. Toomey f~om Gary Krol, Bates No. 

3 GC 008110, marked for identificati~n, as of 

4 this date.) 

5 Q. Do you recall that ihe launch party in 

6 New York was September 25, .1997? 

7 A. I don't recall the date, but I was 

8 there. 

9 Q. It was late S~ptember? 

10 A. Um --

11 Q.· The date is whenever it was? 

12 A. Exactly. It could very well have been 

13 late September. 

14 Q. There's documents and testimony-that it 

15 was September 25th. 

16 Let me show you' a document w& have just 

17 marked as .Plaintiff's Exhibit.260. It's a memo 

18 from Mr. ·Krol to Mr. Toomey, "Cohiba - loose cigar 

19 .and· blend position," September 4, 19 97. And at the 

20 bottom it talks about the quantity of Cohibas. 

21 A. Yes. 

22 Q. Do you see where it says, "to·tal "Cohibas 

23 in loose cigars in aging rooms," about one million? 

24 A. Yes. 

25 Q. And "360 blend boxes in aging," about 
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2 _1.2 million? 

3 A. Yes. 

4 Q. "Total Cohiba 'in process' loose/blend 

5 equivalent," 2.27 million? 

6 A. I don't know what "in process" means, 

7 but I can read that. 

8 Q. Is it still your testimony that at the 

9 time of the launch the plan was for 750,000 and not 

10 a number in the neighborhood of 2 to 2.5 million? 

11 A. Yes, I can recall a very specific 

12 conversation in a specific conference room in our 

, 

13 offices in Bloomfield that included myself and John 

14 Rano and Austin McNamara discussing what the ri~ht 

15 .number was in terms of goal for Cohiba. And the 

16 annual goal, the launch goal was not 2.2 or 2.5 

17 million cigars. 

18 Q. Are you aware of any documents that 

19 would reflect that? 

20 A. I would -- I. don't have doctiments that I 

21 kno~ of that you don't have regarding that. But it 

22 seems like there was -- that there could be notes 

23· on documents regarding the initial sale and launch 

24 at th~ RTDA that would be indicated with number~ 

25 close~ to those. 



,· 

.. -~,. 
( 

·2 00 

1 Conder-Confidential Under Protective Order 

2 Q. Do you recall when a decision was made? 

3 I mean, 'we have a variety of documents indicating 

4 the number between two and a quarter, two and a 

5 half mi·llion. 

6 Do you have any recollecti~h of when, 

7 that the~e was an original plan to have in that 

8 neighborhood, two and a qµarter, two and a half 

9 million? 

10 A. Obviously there was some discussion, if 

11 you_ look at documents, of a number highe~ than 

12 where we settled out on. But specifically, I 

13 remember by 30 dais prior to the launch show of 

14 being at a decision of a goal of in the 

15 neighborhood of 750,000 cigars. 

16 Q. By the launch show you mean the 

17 July '97 RTDA? 

18 A. That's correct. 

19 MR. GOLDSTEIN: Can we.~ark this. 

20 (Plaintiff's Exhibit 261, document 

21 entitled "COHIBA PROGRAM-TO-DATE," Bates No. 

22 GC 008099, marked for identification, as of 

23 this date.) 

24 Q. Shpwing you what has been marked as 

25 Plaintiff's Exhibit 261. On the top, "COHIBA 
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2 PROGRAM-TO-DATE, manufacturing location~ Domi~ican 

3 Republic. Total launch requirement, 2,250,000," 

4- with a production number GC 8099. 

5 Can you tell from looking at that 

6 document anything.about when_ the document was 

7 created? 

8 

9 

A. 

Q. 

I cannot. 

Can you tell from this whether it's 

10 indicating these are projection dates go~ng into 

11 the future or whether these are actuals? In other 

12 wo~ds, on the left side there's dates down to 

13 

14 

15 

11/15. 

A. 

Q. 

Your specific question is what? 

Can you t~ll wheiher this document is 

16 indicating projections going .forward or whether 

17 this document would have had to h~ve been created 

18 after Npvember 15. 

19 A. I would think that this would be 

20 projections going forward. 

21 Q. And you haven't seen this document· 

2-2 be-fore? 

23 A. I have not seen this document before. 

24 Q. Do you remember any discussions about 

25 that that 2.5 million was too many or unrealistic? 
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2 A. It was not appropriate. Yes, I do 

3 remember discussions about it. 

4 Q. It was not appropriate because? 

5 A. We felt like for this product it was --

6 at this price range there was too many cigars in 

7 the marketplace and that we wanted to limit 

·9 locations that were appropriate to sell cigars that 

9 retailed for in some cases in excess of $10. 

10 Q. Do you know how many ci~ars actually 

11 were manufactured for the launch in the fall of 

12 

13 

14 

15 

16 

17 

18 

1,9 

20 

21 

22 

23 

24 

25 

1997? 

A. I don't know that number, but -- no, I 

don't know that number. 

MR. GOLDSTEIN: Let's mark this as 

Exhibit 262. 

(Plaintiff'.s Exhibit 262, document 

bearing Bates Nos. GC~007916 through 7918, 

marked· for identification, as of this date.) . : . 

Q. Showing you what has been marked as 

Plaintiff's Exhibit 262, it's three pages, .GC 7916 

to 7918, and it shows sales in units and dollars 

for the Cohiba. 

Have you seen t~is document before? 

A. Not in preparation for this deposition. 
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Q. Have you seen this document before? 

A. Well, business·plan,d6cuments are 

203 

4 something that I am involved in and review. So I 

5 would say I probably have seen this document. I 

6 can't tell·you specifically this page had a 

7 business plan. 

8 Q. This is an excerpt from the.1999 

9 business plan? 

10 A. The first page appears to be an excerpt 

11 from the '99 business plan, that is correct. 

·12 Q. And the second page, from th~ 2000 

13 bus~ne~s plan? 

14 A. That's correct. 

15 Q. And the third page is from what kind of 

16 a document, if you kno~? 

17 A. It looks ·lik~ possibly a quarterly 

18 report, financial report. 

19 Q. Would ~he quarterly reports for General 

26 Cigar indicate the unit and dcillar sales bf its 

21 brands? 

22 A. It could be detail behind it. The 

23 report, the financial pac~age as distributed 

24 probabiy would not go to the front mark level. 

25 Q. This says not at the front mark level. 



204 

1 Conder-Confidential Under Protective Order 

( 2 It's at the brand.level. 

3 A. At the brand l~yel. Um, this could be 

4 in the qu~rterly report. 

5 Q. Is this part of the public, like a 

6 public SEC document or an internal document? 

7 A. Internal document. 

8 Q. It's an internal quarterly informational 

9 report. 

10 A. That's correct. 

11 Q. Have these quarterly reports been 

12 prepared for a while at General Cigar when you 

13 started creating them? You have to go back into 

14 the nineties, early nineties? 

is A. I can't tell you 

16 what year they started, but --

17 Q. Do you know if they would be kept in 

18 corporate or legal departments of the company? 

19 A. I can't. tell you where they would be 

20 stored. 

21 Q. Do you recall seeing these kinds of 

22 documents with this kind of information over the 

23 last decade or so? 

( 24 A. Yes. 

' 
25 Q. If you look at the first page, 7916, 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2-0 

21 

22 

2.3 

24 

25 

gross sale units of Cohiba actual 1997, is that 

509, 000_? Is that what that says. 

A. That's units. 

Q. Uni ts. 

A. That's correct. 

Q.· And in the dollars, it's abbut 

3 million? 

A. Correct. 

Q. That would be General Cigar's wholesale 

price, the price it's sellini to its retailers at? 

A. The doll~r amount, correct, would be our 

~actory selling price. 

Q. Then if you look at the second page, 

"2000 Business Plan," actual units of Cohiba for 

1998, 856,000; is that corre~t? 

A. Yes. 

Q'. And for 1999,. actuals, ~85,000? 

·A. Yes. 

Q. Those three figures, the 509, the 856 

and the 985, do you have any reason to believe that 

those_ are not accu~ate figures? 

A. ·No. 

Q. Then there's doliar values, about 

5. 7 ·million for '99 and, about 5 .1 million for '98? 
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( 
2 A. That's correct. 

3 Q. Again, do those figures appear accurate 

4 to you? 

5 A. Yes. 

6, Q. Then at the bottom there's Cohiba minis. 

7 Were those cigars, the Cohiba minis? Do you know 

8 what they are? 

9 A. I'm stumped. 

10 Q. The next question~ when they ,were 

11 launched, you wouldn't know the answer to that 

12 either. When they began to sell the Cohiba minis. 

13 When you say you're stumped, about what 

14 these Cohiba minis are? Is that what you're 

15 talking about? 

16 A. Yes, exactly. I don't know what that 

17 product is. 

18 Q. Now this is pretty cruel. Look at the 

1.9 1 as t page , " Period E n ding Ap r i 1 2 9 , 2 0 0 0 . " · Uni ts 

20 actual for Cohiba, it says "Current Month." 

21 Under "actual" on the left side it says 

22 61,000? 

23 A. Yes. 

24 Q . Is that indicating 61,00b sold in the 

. , 

25 current month, the month of April 2000, or is that 
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2 a year-to-date figure? On the right side there's 

.3 year-to-date_ figures. 

4 A. Right side would be year to date. 

5 Q. So can you read what that is? 

6 A. lt looks to me to be 400,000, '408,000. 

7 Q. For 

8 A. For actual units 2000 period ending 

9 April 29th. 

10 Q. And for the prior year 1999 up _through 

.11 the end of April would be --

12 A. It looks like 348 to me. 

13 Q. And the dollar figure, about 2.3 million 

14 for 2000? And about 2.1 million for 1999? 

15 A. Yes. 

16 Q. Has there beep any discussions at 

17 whether General Cigar about wh~ther it considers 

18 its 1997 launch of the Cohiba to be successful or 

19 riot successful? 

20 

21 

A. 

Q. 

We consider it to be successful. 

Is that based on conversations you have 

22 had or meeti~gs or what? 

23 A. All of the above. Obviously we review 

24 everything that's in distribution, everything that 

25 we sell in terms of its success or nonsuccess on 
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STATE OF NEW YORK 

ss. 

COUNTY OF SUFFOLK 

I, THOMAS R. NICHOLS, a Nptary Public 

within _and for the State .of NEW YORK, do 

hereby certify: 

That WILLIAM M. CONDER, the witness 

whose deposition is hereinbefore·set forth, 

was duly sworn by me and that such 

deposition is a true recoid of· the testimony 

given by the witness. 

I further certify that I am not 

related to_ any of the parties to this .action 

by blood or marriage, and that I am ~n no 

way interested in the outcome of this. 

matter. 

IN WITNESS WHEREOF, I have·hereunto 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 
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: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition 
Transcript of William M. Conder, dated November 7, 2000 (p.m.) 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

EMPRESA CUBANA DEL TABACO ) 

d.b.a. CUBATABACO, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

Civil Action No. 

97 Civ. 9399 (RSW} 

CULBRO CORPORATION and ) 

GENERAL CIGAR CO. INC. , ) 
) 

Defendants. ) 

-----------------------------) 

CONFIOENTIAl 
CONFIDENTIAL UNDER PROTECTIVE ORDER 

DEPOSITION OF WILLIAM M. CONDER 

New York, New York 

Tuesday, Novemver 7, 2000 

ｾ＠-,___, 

1 

Reported by: 

Thomas R. Nichols, RPR 

JOB NO. 114931B 

ESQUIRE™ 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 
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November 7, 2000 

3:55 p.m. 

Deposition of WILLIAM M. CONDER, held 

at the offices of Rabinowitz, Boudin, 

Standard, Krinsky & Lieberman, P.C., 740 

Br9adway at Astor Place, New York, New York, 

pursuant to Notice, before Thomas R. 

~ichols, a Registered Professional Reporter 

and a Notary Public of the State of New 

-York. 
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2 APPEARANCES: 

3 

4 

.5 

6 

7 

8 

9 

10 

11 

12 

13 

14 · 

15 

1,6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

BY: 

740 Broadway at Astor Place 

New York, New York 10003-9518 

DAVID GOLDSTEIN, ESQ. 

MORGAN & FI~NE~AN 

Attorneys for Defendants 

345 Park Avenue 

New York, New York 10154-0053 

BY: JANET DORE, ESQ. 
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IT IS HEREBY STIPULATED AND AGREED, by 

and between the attorneys for the respective 

parties herein,' that filing and sealing be_ 

and the same _are hereby waiv•d. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the ques·tion, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed before any office~ authorized_to 

administer an oath, w1th the same force and 

effe_ct as if signed and sworn to before the 

Court. 

4 
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2 MR. GOLDS TE IN: My understanding is 

3 that this is the deposition -0f Mr. Conder in 

4 his individual capacity. He is not 

5 testifying on behalf of the company.to the 

6 set of questions I am going to be asking him 

7 here.; is that correct? 

8 MS. DORE: Right. It 1.s basically 

9 pursuant to the ·second portion,· if you will, 

10 of your notice. 

11 MR. GOLDSTEIN: OK. 

12 W I L L I A M M. CONDER called as a 

13 witness, having been duly sworn by a Notary 

14 Public, was examined and testified as 

1s· follows: 

16 EXAMINATION BY 

17 MR. GOLDSTEIN: 

18 Q,. Mr. Conder, focusing on the 1997 launch 

19 of General Cigar's Cohiba, did you participate in 

20 the package design work that was done? 

A. No. I don't think that's a fair 

22 statement. 

23 Q. Who was in charge, operationally in 

24 charge, i£ not 1.n the decision making of that to 

25 your knowledge? 

5 
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1 Conder-Confidential Under Protective Order 

2 

3 

A. 

Q. 

John Rane. 

Was Mr. Farrington to your knowledge 

4 involved in that, if you know? 

5 A. I think he probably had some involvement 

6 in that. 

7 Q. Were you involved in the test~ng and 

8. d~~elopment of the blend that became the 1997 

9 Cohiba? 

10 

11 

A. Did I personally smoke cigars that were 

destined to become the b'lend? Is that the 

12 question? 

13 Q. No, I am a7.king you did you participate 

14 in the testing, you yourself smoking the cigars as 

15 part of the proce.ss of is this the right blend? 

16 

17 

18 

A. I smoked cigars during that period that 

were bein~ considered for the blend. Yes. 

Q. Were you part of the. team or part of the 

19 group that was testing it as opposed to simply 

20 tasting? 

21 In other words, were you tasting the -

·22 cigars for the purpose of giving your opinion of 

23 what you thought of those c~gars? 

24 

25 

A. 

process. 

That was not always a formalized· 

There were people like myself that tasted 
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2 Q. 

3 place? 

4 

5 

A. 

Q. 

Do you recall when that first took 

No. 

Do you recall when you first learned 

6 that General Cigar was aiming to launch a Cohiba 

7 sometime in the latter part of 1997? 

8 A. I think there were ongoing d1scussions 

8 

9· in the early nineties on launching the next version 

10 of Cohiba. I can't tell you the date in which we 

11 put a stake in the ground and said the launch date 

12 will be the fall of 1997. 

13 Q. I show you what was previously marked as 

14 Plaintiff's Exhibit 15, a memo dated February 23, 

15 1997, from Geoghegan to distribution, and then 

16 distribution is fairly lengthy, and you're on that 

17 distribution. The date ~s February 23, 1997. 

18 Do you have any recollection of that 

19 being about the time that you learned that General 

20 Cigar had a plan to try to launch in 1997? 

21 A. No. From memory I would place the date· 

22 earlier than February of 1997, knowing that we were 

23 aiming for a launch period end of 1997. 

24 Q. Do you recall, looking at this document, 

25 thinking about it, can you place that date at all? 
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A. Can r·_place th~ date at which I recall 

3 th~t being 

4 ,, Q. Do you recall being informed we're -~6ing 

5 to be.launchi~g the Cohiba, we're goin~ to be 

6 seeking to launch the Cohiba, in --

7 

8 

9 

A. Continually we have discussions about 

product launches. We have had since 1995 a major-

product launch at every RTDA. And there are 

10 qngoing discussions about what.future product 

11 launches may be. 

12 Q. I guess I am asking something more than 

13 speculative as opposed to the company's made a 

14 decision, 1997 RTDA, we have a goal of launching a 

15 .Cohiba. Do you recall if that was February '.97 or 

16 ·sometime earliei? 

17 A. In my mind I would pl~ce that date 

18 earlier than February 1997. I would place it i~ 

19 the year 1996. 

20 Q. Are you aware of any documents that 

21 wduld indicate that? 

22 

23 

A. 

Q. 

No. 

Are ydu aware of any documents e~rlier 

24 thari this one re~arding a launch of Cohiba in 1997? 

25 A. Documents, no. 
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2 launch that involv~d participation by counsel f6r 

3 General Cigar, attorneys for General Cigar?_ 

4 

5 

A. 

if I can. 

I am going to ask for a clarificatiori, 

Are you asking did I speak to counsel or 

6 did I -- was I aware that someone was speaking to 

7· counsel. 

8 Q. No, I'm actually asking, were you at 

9· meetings where counsel spoke? 

10 A. No. 

·11 Q. Or where ·you presented things to 

12 co_unsel? 

13 A. No. 

14 Q. In terms of getting the cigar from, say, 

1_5 drawing board to the marketplace, was your 

16 involvement, would yo_u say that your involvement 

17- was relatively peripheral in terms of the blending 

18 and the production and the design, any legal 

19 concerns and thing~ l_ike that? 

20 A. Are you asking -- give me the specifics, 

21 I guess you're asking for. You're asking for --

22 Q. I guess I am asking, were you on~ of the 

23 centrally involved players in developing· the Cohiba 

24 from drawing board to market or would you cons~der 

25 yourself more peripheral on t~at? 
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2· A. I would consider mysel1 p~ripheral on 

3 that issue. 

4 Q. Were you involved in dealing with the 

5 retailers? 

6 A. Yes. 

7 Q. Did you have discussions with retailers 

8 about tbis product that you were plannirig on 

9 1,a.tinching? Or I guess what I am asking is, were 

10 you involved internally in planning how to approach 

11 re t'a i 1 er s ? 

12 A. Yes. 

13 Q. The latter? 

14 A. The latter. What you just said.• 

-15 Q. Did Ge.neral Cigar have discussions with 

"16 retailer~ ~bout the Cohiba prior to the RTDA? 

17 A. I believe we had a few. 

18 Q. Do you recall participating in those? 

19 A. Yes. 

20 Q. Do you recall any discussions with 

2 ], retailers involving the .Cuban Cohiba? 

22 A. No. 

23 Q. Did the Cuban Cohiba come up at all in 

"I. 24 any discussions with the retailers? 
I 

25 A. Not that I recall. 
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2 Q. Were yo~ involved in preparing the 

3 launch party? 

4 A. In certain asp~cts of it, but not the 

5 entire party. 

6 

7 

8 

Q. 

A. 

Q. 

Were yo~ involved in any publicity? 

No. 

Public press releases or public 

9 relations work? 

A. No. 

13 

10 

11 Q. Did you have any discussions with either 

12 Alfred Dunhill or Mike's about the launch. of the 

13 Cohiba? 

Yes. 14 

15 

A. 

Q.' Were .they related to sort o-f· timing and 

.16 quantity and things like that? 

17 

18 

A. 

Q. 

Yes. 

Were you involved at all in the· 

19 substance of the ~dvert~sing campaign for the 

20 .launch of the Cohiba? 

21 A. No. 

22 Q. Wh_en I say the substance, what the ads 

23 would look like, what they would . say, where 'they 

24 would be placed. 

25 A. No. 
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2 Q. Was there any discussion at General 

3 Cigar during this launch period regarding the Cuban 

4 

5 

6 

Cohiba? That you're aware of perso~ally. 

A. I can't give you· a sp•cific reference to 

a conversation about the Cuban Coh~ba. So, you 

7 know, I a~ not sure -- there's no specific instance 

8 that comes up. 

9 Q. Do you recall any discussions about 

i~ pres~nting the General Cigar Cohiba in any way in 

11 relation to the Cuban Cohiba? 

12 

13 

A. 

Q. 

Absolutely not. 

So you don't have any recollection of 

14 saying let's do things to associate it with the 

15 Cuban Cohiba? 

16 

17 

A. 

.Q. 

No. 

And you don't have any recollection of 

_18 any_ discus~ions, let's do ~hin~s to disassociate it 

i9 from the Cuban Cohiba? 

20 

21· 

22 

23 

A. Yes, ·on the second, disassociating. 

Q: What do you recall? 

A. I recall that we clearly let me. put 

it this way. There was a feeling that we did not 

24 as a whole want to associate our product with any 

25 Cuban product. 
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2 Q. Wheri you s•y a feeling, what does that 

3 mean? 

4 A. That ~eans thete was not a discussion, 

5 but there was an· u~derstanding among myself and the 

6 peo~le that I was talking to that this wa_s a 

7 product designed and made to stand on its own. 

8 .. Q. If you look at the top part of GC 4633, 

9 which is part of Plaintiff.'s Exhibit 33 that we 

10· talked about earlier, May 13, 1997, if you jus~ 

11 would look at the, I guess the first foui 

12 paragraphs there. 

13 

14 

A. 

Q. 

OK. 

Do you redall seeing that document at 

15 the time, middle of May 1997? 

16 A. No specific recollectio~. As. I said 

17 before, it's riot unlike other development, cigar 

18 development documen~s. 

19 Q . Do you recall having a discussion about, 

. 10 ~f not that particular document, the contents of 

21 

22 

what you just read? 

A. I recall having discussions that 

23· centered around the Dominican, our Dominican cigar 

24 being its own cigar, standing on its own me~its. 

25 Q. But you don't recall having discussions 
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2 and that kind of thing? 

3 A. That's correct. 

4 Q. Would field people for General Cigar 

5 contact you or would they-~ that was like their 

6 instructions to salespeople in the field, if you 

7 see Cohiba, call you, call Cur~ier, call Rana? 

8 A. That's correct. 

21 

9 Q. Was there a person ~hey were supposed to 

10 contact? 

11 A. Generally it would 
, 

come to me or the 

12 three people you mentioned, sometimes Currier or 

13 sometimes Rana. 

14 Q. Did you ever have any discussions with 

15 retailers concerning consumer confusion between the 

16 .General C~gar Cohiba and the Cuban Cohiba? 

17 A. No, there was no confusion. 

18 Q·. Did you ever have any discussions with 

19 retailers of confusion between the General Cigar 

20 Cohiba and other Cohibas that both you and I might 

21 consider counterfeit? In other words, not yours 

22 and not mine. 

23 A. ~ot discussions about confusion. 

24 Q. Just discussions about what? 

25· A. But discussions about the counterfeit 
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2 nature of the product. 

3 Q. Was it your understanding that the 

4 .retailers did not think there was any confusion 

5 betwe~n other Dominican cigars and your Dominican 

6 Cohiba? 

7 A. Is it my understanding -- say that 

8 again.· 

9 Q. You say the discussions weren't about 

10 confusion. They were about the counterfeit nature. 

11 A. That's correct. I don't think retailers 

12 were confused about what cigars were General Cigar 

13 Cohiba and what cigars were a counterfeit form of 

14 Cohiba. 

15 Q. Did you ever have any discussions witp 

16 anybody indicating whether there was or wasn't 

17 confusion between General Cigar Cohiba arid somebody 

18 else's Cohiba? 

19 A. I can'.t recall a specific conversation 

20 about confusion. But 

21 Q. -- you can recall conver~ations about 

22 counterfeit. 

23 A. I can recall conversations about 

24 counterfeiting, yes. 

25 Q. Did you ever see pictures or images or 
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2 copies of the so-dalled c6unterfeit Cohibas? 

A. Yes. 

Q. Did any of them use General Cigar's logo. 

5 o~. look for Cohiba? 

6 

7 

A. 

Q. 

I don't think so. 

Did any of them use the Cuban Cohiba 

8 logo or look? 

.9 

10 

A. 

Q. 

Yes. 

Based on your knowledge of the 

11 marketplace did you understand that American cigar 

12 consumers were well aware of the Cuban Cohiba? 

13 

14 

15 

A. 

Q. 

A. 

When? 

At the time you launched in 1997. 

I think that obviously well-informed 

16 consumers were aware of the Cuban Cohiba. 

17 

18 

Q. There were quite a few companies trying 

to sell counterfeit Cohibas. When I say 

19 counterfeit, neither the Cuban, the Cubatabaco 

20 Cuban Cohiba nor the General Cigar Cohiba, for our 

21 purposes we won't consider any one.of them. 

22 counterfeit for purposes of this conversation. 

23 Were you aware that there were a lot of 

24 p~ople selling or trying to sell Cohibas? 

25 A. I don't know what your defiriition of a 
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2 lot is; but --

. 
3 Q. That there was quite a bit of attempts 

4 to seli Cohi~as. 

5 A. There were attempts to s~ll, as you say, 

6 the counterfeit Cohiba across the country. 

7 Q. And that·was based, am I correct, on .the 

8 fame of the Cuban Cohiba, not the General Cigar 

9 Cohiba? 

10 MS. DORE: Objection, calls for 

11 speculation. 

12 Q. Is that your understanding? 

13 A. Is it my -- again, ask the question 

14 again, I'm sorry, if you wouldn't mind. 

1.5 Q. The attempts to sell counterfeit Cohibas 

16 across the country throughout the mid-1990s was 

·17 based on the fame of the Cuban Cohiba, not the 

18 General Cigar Cohiba, isn't that correct? 

19 A. It's correct that the packaging that you 

20 saw on the counterfeit Cohiba was a knockoff of the 

21 Cuban packaging and trade dress. As it was with 

22 other cigars I think at the time. Other brands. 

23 Q. At the time that General Cigar launched 

24 its Cohiba through Alfred Dunhill at the end of 

25 1992, that was within ieveral months of the Cigar 
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MR. GOLDSTEIN: Why.donrt we just mark 

this document since I questioned him about 

it. 

(Plaintiff's Exhibit 263, Bain & 

Company document, Bates_ Nos. GC 008341 

through 8395, marked for identification, as 

of this date.) 

MR. GOLDSTEIN: I have no further 

questions for the witness. 

MS. DORE: Neither do I. 

(Time noted: 4:35 p.m.) 

WILLIAM M. CONDER 

17 Sub~ciibed and sworn to before me 

18 

19 

20 

21 

22 

23 

24. 

25 

this day of 2000. 
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I, THOMAS R. NIC~OLS, a Notary Public 

within and for the State of NEW YO~K, do 

hereby certify: 

That WILLIAM M. CONDER, the witness 

whose deposition is hereinbefore set forth, 

was duly sworn by me· and that such 

deposition· is a true record 0£ the testimony 

giv~n by the witness. 

I further certify that I am not 

related to any of the parties to this action 

by blood or marriage, and that 1 am. in no 

way interested in the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

set my hand this 22nd day of November, 2000. 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition Transcript of Edgar M. Cullman, Jr., 
designated under Fed. R. Civ. P. 30(b)(6), dated March 5, 2001 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EM PRE SA CUBAN A DEL _T.AB.ACO, d. b. a. 

CUBATABACO, 

Plaintiff, 

vs. 

CT:JLB-RO CORPORATION ?ind GENERAL 

c·IGAR co. , INC. , 

Defendants. 

97 Civ. 

8 3.-9 9 ( R W S ) 

------------- ,-------------------------x 

VOLUME I 

_DE-.Po-s IT ION OF EDGAR M. CULLMAN, JR. 

New York, New York 

Monday, March 5 1 2001 

Reported by: 

ANNETTE ARLEQUIN 

CSR NO. 1450 

JOB NO. 118796 

5$ 
ESQUIRE™ 

. DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017-3304 

212.687.8010 • 800.962.3287 

Fax 212.557.5972 
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20 

22 

_23 

24 

25 

March 5, 2001 

9:35 a.m. 

Rule 30 (b) ( 6) deposition of 

EDGAR M. CULLMAN, JR., heid at the offices 

of Rabinowitz, Boudin, Standard, Krinsky & 

Lieberman, P.C., 740 Broadway, 5th Floor, 

New York, New York, pursuant to Notice, 

before Anne~te Arlequ~n, a Certified 

Shorthand Reporter and a Notary Public of 

the State of New York. 
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2 A.PP EAR AN CE S: 

3 

4 
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6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

740 Broadway, 5th Floor 

New York, New York 10003-9518. 

BY: DAVID B. GOLDSTIEN, ESQ. 

MICHAEL-KRINSKY, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 

345 Park Avenue 

New York, New York 10154-0053 

BY: HARRY C~ MARCUS 

JANET DORE, ESQ. 

21 A L S 0 

22 

PRESENT: 

23 

24 

25 

A. ROSS WOLLEN 

E. MARCELLUS WILLIAMSON, ESQ., 

Lathem & Watkins 

3 
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1.9 

20 

21 

22 

23 

24 
\_ 

25 

IT IS HEREBY STIPULATED AND AGREED, 

by and between the attorneys for the 

respective parties herein, that filing and 

,sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREiD 

that all objections, exc•pt as to the form 

of the question, shall be rese~ved to the 

time of· the trial. 

IT· IS FURTHER STIPULATED AND AGREED 

that the.within 'deposition ~ay be· ~worn to 

and: signed before any officer. auth.oriz·ed to 

administer·an oath, with the same force and 

effe~t as if signed and sworn to before the 

Court. 

4 



E D G A R M. CULLMAN, J R., called 

1 

2 

3 

4 

as a witn~ss, having been duly sworn~by a 

Nota~y Publi6, was examined·and testif~ed as 

5 follows: 

6 ·EXAMINATION BY 

7 MR~ GOLDSTEIN: 

8. Q. Woul~ you please .state your business 

9 address for the ~ecord. 

10 A. 387 Park Avenue South. 

11 Q. And where are you currently employed? 

12 A. At General Cigar. 

13 Q. And what's your position at this 

14 time? 

15 

16 

A. 

Q. 

I'm president and CEQ. 

And do you understand that you're 

17 here pur~uant to a Notice of Dep6sition? 

18 

19 

A. 

Q. 

Yes, I· d.o. 

Okay.. Did you see a. copy of the 

20 notice of your de~osition? 

21 

22 

23 

A. 

. Q. 

I.may have. I don't remember. 

Let me just show you a copy of it . 

In the notice, you were noticed both 

24 individually as -- to testify in your individual 

25 capacity and also to testify as General Cigar's 

5 



1 Cul lm,a_n ,· Jr. 

} ,· 

2 witness on a pa~ticular topic. 

3 Are you aware that yo~ were scheduled 

4 to testify on that? 

5 A. Yes, I do. 

6 Q. Okay. And you .understand th'at the 

7 topic from an earlier notice is Topi6 5, part of 

8 that topic, General Cigar's· ·knowledge of the use 

9 of the Cohiba mark by Cubatabaco and/o~ Fidel 

10 Castro? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. I see it here, yes. 

Q . And you understand that y9u have been 

. , 
designated by the company to testify on that 

topic? 

A. -Yes, I am aware of that. 

MR. GOLDSTEIN: Why don't we just go 

off the re~ord for a s~cond. 

(Discussion ~ff the record.) 

MR. GOLDSTEIN: We just had a brief 

off-the-record colloquy. There will.be ~ne 

deposition ... _It will be Mr. Cullman both in 

his _individual capacity and on the 30(b) (6) 

topic as it relates to that s~ecific tepid, 

General Cigar's knowledge of the use of the 

Cohiba mark by Cubatabaco and/or Fidel 

6 



1 

2 

3 

4 

5 

6 

7 

8 

9 

Cullman, Jr. 

Castro. 

MR. MARCUS·: And Mr. Goldstein will 

i_ndicate when he intends to ask a qu~stion 

as a 30 (b) ( 6) witness. 

MR. GOLDSTEIN: Or when I'm asking-.-

to make it a little easier, when I'm asking 

for knowledge beyond his individual 

knowledge, but company knowledge as well. 

10 BY MR. GOLDSTEIN: 

11 

12 

· 13. 

Q. 

A. 

Q. 

Have you ever been deposed before? 

Yes, I have. 

In relatiori to the cigar industry, 

14 you work with General Ciga~? 

15 A. I do work with General Cigar and I'm 

16 sure that -- yes, I have for General Cigar. 

17 Q. And approximately how many times have 

18 you been deposed in your capacity as an official 

19 at General Cigar? 

20 A. I don't remember, but it's two or 

21 three times. 

22 Q. 

23 trial? 

24 

25 

A. 

Q. 

Okay. Have you ever testified at 

No, I have not. 

Have you sver b~en retained as an 

7 



1 Cullman, Jr. 

2 expert in the cigar business? 

·3 

4 

5 

6 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

11 Cigar? 

·12 

-13 

A. 

No, I have not. 

When did you graduate from college? 

1968. 

And you graduated from? 

Yale University. 

And did you do postgraduate work? 

No, I did not. 

When did you begin working at General' 

In the spring of 1974. 

And between '68 and '74, where were 

14 you emplQyed? 

15 A. I was in the U.S. Army for fo~r 

16 years, and, I was with the Manufacturers Hanover 

17 Bank at that time until 1974 .. 

18 Q. You were with Manufacturers Hanover 

19 from '72- to '74? 

20 

21 

A .. 

Q. 

Correct. 

Arid when you joined General Cigar, 

22 what was your position? 

23 

24 

25 

A. 

Q. 

A. 

I was a trainee. 

A trainee? 

A trainee. 

8 



Cullman, Jr. 1 

2 Q. At that time did your family have a 

3 position with General Cigar? 

A. Yes, they did. 4 

5 Q. And was your father at that time the 

6 CEO and president? 

7 A. Yes, he was. 

8 Q. In 1974 the company was still cailed 

9 General Cigar? 

10 A. Yes. 

11 Q. And at some point it became 

12 changed its name to Culbro Corp. 

13 A. Correct. 

14 Q. And when was that? 

15 A. I don't remember the exact date, but 

16 I think it was mid to late '70s, so it wasn't 

17· too far after that. 

18 Q. Culbro, does that ~tand for. -- is 

19 that short for Cullman brothers? 

20 

21 · 

A. 

Q. 

Yes, it is. 

Okay. And was that brothers of your 

22 generat~on or of your father's? 

23 

24 

25 

A. 

Q. 

Of my grandfather's. 

Of your grandfather's. 

Was your grandfather still involved 

9 



' 

1 Cullman, Jr. · 

2 in the company at that time? 

3 

4 

5 

6 

7 

8 

the 

you 

A. No. 

Q •, And at that time was· 

company publicly t.raded? 

A. Yes, it was. 

Q. .And approximately what 

know, did your family own in 

A. Around 40 percent. 

in 1974 was 

percentage,· if 

the company? 

Q. And as a trainee, were you located in 

11 N~w York City? 

12 

13 

A. 

trained. 

As a trainee, I went where I was 

So r·did not have a headquarters,_ so 

14 to speak, so I moved around throughout the whole 

15 company .. 

16 . Q. Now when you say trainee, would it be 

17 fair to say .your respon~ibilities ~er~ to sort 

18 of learn about the general operations· of the 

19 (?bmpany? 

20 A. Exactly, it was· to learn. 

21 Q. In preparation for a leadership 

22 position in the company? 

23 A. I hoped so at that time. 

24 Q. Did you subsequently obtain an 

25 of fi_cer position? 

10 



1 

2 A. 

3 Q. 

4 A. 

Cullman, Jr. 

Yes. 

And appiokimately when was that? 

A coupl~ y•ars later, I think, I 

5 became vice president of tobacco, probably 

6 tobacco. I don't really remember all the, 

7 different sequences. 

8 Q. Even without dates or title, can you 

9 run me through from the '70s basically ·to today 

10 your positions in the hierar~hy of General 

11 Cigar? 

12 

13 

14 

15 

16 

A. Okay. After tobacco, it was 

marketing and sales, and after ~arketing and 

sale~, I became pr~sident of General Cigar, 

which at that time was a division of Culbro. 

Q. Do you recall when you became 

17 president? 

18 A. I believe it was the late '70s. 

19 Q. And did you also have a position with 

20 Culbro? 

21 A. I don't really remember whether I was 

22 also an officer at that time. I probably was 

23 but ... It could well have been. I don't 

24 remember. 

25 Q. Did you remain president of General 

11 



12 

1 Culiman, Jr. 

2 Cigar, the division or subsidiary, throughout 

3 t.h i s p e r i O d O f the I 7 0 s ' I a 9 s ' I 9 0 s ? 

4 A. No. Sometime in the mid '80s I 

5 b~cam~ president of Culbro Corporation. 

Q. And at some point David Burgh became 

7 president of the division? 

8 A. Exactly. Uh-huh. 

9 Q. And you remain president of Culbro 

10 until today? 

11 A. C_orrect. 

12 Q. And David Burgh in I 92 or I 93 was 

13 repl.aced by Austin McNamara as president? 

14 A. ·correct. 

15 Q. When you arrived in I 7 4 f your father 

16 •as in charge of the company, he was CEO? 

17 A. . Yes, he was. 

18 Q. 'Did there come a time when it would 

19 be fair to. say that you and he sort of ran the 

20 company together with co-equal respon~ibilities? 

21 A. Co-e~ual, I would not call it that. 

22 We were as a chairman and as a president, so 

23 there was definitely different duties. 

2,4 Q. Did there come a time when you took 

25 over the company from him? 



,1 

2 

3 

A. 

Q. 

Cullman, Jr. 

It hasn't ~appened yet. 

You have the position of president 

4 and CEO at this time? 

5 

6 

7 time? 

8 

9 

10 

A. 

Q. 

A. 

Q. 

Correct·. 

And your father's position at this 

Is chairman. 

Chairman. 

When did you become CEO of either 

11 Culbro or General Cigar, the parent? 

12 A. I sort of remember this, but I think 

13 it was mid '90s when I became CEO of Culbro and 

14 then eventually now General Cigar. 

15 Q. Then you went back to General Cigar 

16 in 1997; is that correct? 

A. Correct. 

Q. At least through the period of the 

19 '70s, '80s and '90s until recently., did the 

20 Cullman fa~ily retain its interest at about 40 

21 percent? 

22 

23 

A. 

Q. 

Yes, that's fair. 

And then in May of this year; May of 

24 last year, May of 2000, Swedish Match purchased· 

2.5 approximately 64 percent of the company?' 

13 



1 Cullman, Jr. 

2 A. Correct. 

3 Q. And the Cullm~n family retains 36 

4 percent? 

5 A. Yes. 

6 Q. And the company is now private? 

7 A. Private. 

8 Q. When it became General Cigar Holdings 

9 in '97, was it taken private at that time?• 

10 A. No, it was not. 

11 Q. It remained public until the Swedish 

12 Match transaction? 

. 
13 A. Exactly. 

14 . Q. You probably ans~ered this, b~t do 

15 you recall what year you became president of the 

16 General Cigar division? 

17 A. As I said, I think it was late '70s 1 

18 early '80s. 

19 Q. And at that time did you have primary 

20 responsibility fo~ running the cigar business? 

21 A. Yes. 

22 Q. When you arrived in 1974, was Morgan 

23 & Finnegan the trademark attorneys for General 

24 Cigar? 

25 A. In 1974 I wouldn't have kriown, so I 



1 Cullman, Jr. 

2 assume they were. 

3 Q. When you first found out who your 

·4 trademarks attorneys were, was it Morgan & 

5 Finnegan? 

6, 

7 

A. 

Q. 

Yes. 

And was it your understanding that·. 

8 they had previously been the trademark 

9 attorneys? 

10 

11 

A. 

Q. 

Yes. 

Okay. And Harry Marcus, has he been 

12 an attorney for the company for as long as 

13 you're aware? 

14 

15 

A. 

Q. 

Yes. 

In the mid to late "70s, 

16 approximately how large was General Cigar 

17 relative to the other manufacturers and 

18 wholesalers in the industry? 

19 A. General Cigar was probably the third 

20 largest cigar company. 

21 Q. And do you know who the other two 

22 companies were at that time? 

23 A. Consolidated Cigar and Swischer 

24 Cigar. 

25 Q. And today is General Cigar the 

15 
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2 largest manufacturer and distributor in the 

3 United States? 

4 A. No, it is not. 

5 Q. Who is the largest? 

6 A. The former Consolidated ｃｩｾ｡ｲﾷ＠ called 

7 Altadis U.S.A. 

Q. In the middle to late 1970s, did you 

9 ｰ｡ｲｴｾ｣ｩｰ｡ｴ･＠ in discussions at General Cigar 

10. regarding the Cuban cigar industry? 

11 A. I'm sure we did have discussions 

12 about the cigar industry in Cuba, yes. 

13 Q . When you say "we," would this have 

14 been with 

A. ·The manager. 

16 Q. With management. 

17 And that would include your father? 

18 A. Yes. 

19 Q. At that time, who else was would have 

20 been considered upper level management in the 

21 cigar industry, you know, the cigar division. 

22 A. Part of our cigar business, ·.Joe 

23 Whitwell and David Burgh. 

24 Q. Anyone else? 

25 A. There was a lot of people. I mean 



1 Cullman, Jr. 

2 Alfons Mayer. Even at that point Peter Strauss 

3. was still around. 

4 Q. Was anybody as.signed or tasked to 

5 monitor the developments in the Cuban cigar 

6 industry? 

7 A. No. 

8 Q. Even if not tasked, did Mr. Mayer 

9 keep himself apprised of developments in the 

10 industry, to your knowledge? 

11 A. I think that we all, that was ~11 

12 part of our everyday knowledge., to keep abreast 

13 of what was going on as best we could. 

14 Q. When you say part of your everyday 

15 knowledge, what was going in the tobacco 

16 industry not just in the United States, but 

17 around the world? 

18 A. Exactly. 

19 Q. And outside the United States, Cuba 

20 was a significant player in the cigar industry 

21 at that time? 

22 A. It wasn't a focus because clearly we 

23 couldn't have commerce with Cuba, so it was not 

24 of a primary focus. 

2.5 Q. But even if .it wasn't a primary focus 

17 



1 Cullman, Jr. 

2 outside of the United States, Cuba was a major 

3 player in the international --

4 

5 

6 

7 

A. 

Q~ 

A. 

Q. 

You mean in terms of other markets? 

Yes. 

Yes. 

Do you· recall any discussions on the, 

8 and I understand we're going back into the '70s, 

9 but on the state of the Cuban cigar industry, 

10 the internal issues or internal production- or 

11 things like that? 

·12 

13 

MR. MARCUS: Can you rephrase the 

question? It's kind of imprecise. 

14 BY MR. GOLDSTEIN: 

15 Q. Do you recall discussions on; when I 

16 say the state of the Cuban cigar industry, for 

17 example, production problems or problems with 

18 blue mold or fertilizer problems or incr~ased, 

19 .decreaied production, things like that. 

20 A. As I said, the focus was not really 

21 on Cuba, so we got rumors, for the most part, 

22 about what was go~ng on in Cuba. There was no 

23 evidence, there was no reported figures of 

24 the way that it is today. 

25 (Mr. Krinsky enters the deposiiion 

18 



1 Cull.man, Jr. 

2 room.) 

3 BY MR. GOLDSTEIN: 

4 Q. When you say "rumors," where were you 

5 getting the rumors from? 

6 A. The normal source of rumors in the 

7 cigar industry comes from lots of different 

8 places; outside of the United States, in the 

9 United States, there are tobacco dealers all 

10 over the place, et cetera, so never very hard 

1 l, 

12 

13 

evidence. Or not evidence, but information. 

Q. Do you recall having discussions at 

th i s time , when I s a y " th i s time , " mid to 1 ate . 

14 '70s, on the quality of the cigars being 

15 exported from Cuba? 

16 A. No. 

17 Q. Within General Cigar, did you have 

18 any discussions at this time regarding the 

19 threats or opportunities to the U.S. market in 

20 the event the embargo is lifted? 

2.1 MR. MARCUS: Objection. The question 

22. is compound. 

.23 Can you break it down? 

24 BY·MR. GOLDSTEIN: 

25 Q. Did you have any discussions within 

19 



1 Cullman, Jr. 

2 the company, within General Cigar, regarding the 

3 potential threat to the U.S. cigar industry if 

4 the embargo is lifted? 

5 A. Threa~ is the wrong word, beca~se I 

6 think we've always looked at the lifting of the 

7 

8 

embargo as an opportunity. So there were 

discussions always. It was periodic speculation. 

9 as to wh~n that moment would come. 

Q. During this time period, do you 

11- recall whether there were any memos or other 

12 documents prepared regarding the lifting of the 

13 embargo? 

14 A . Periodically there would be reports 

. 15 or memos from the Cigar Association, but within 

16 our company there was no memos of that sort. 

17 Q. When you say that you saw the lifting 

18· of -the -- the company saw the lifting of the 

19 embargo as an opportunity at that time period, 

20 in what way was it an opportunity? 

21 

22 

23 

24 

MR. MARCUS: In the '70s? 

MR. GOLDSTEIN: Yes, I'm talking about 

the late '70s period. 

A. I don't think that our view toward the 

,25 lifting of the embargo has changed dramatically 

20 



1 Cullman, Jr. 

2 in terms of opportunity, so it is today as it 

3 was then, opportunity to do business with the 

4 tobacco and cigars that come out of Cuba. 

5 Q. Why was it seen as an opportunity? 

6 A. It's an opportunity because the 

7 United States was deprived of doing business 

8 with Cuba. 

9 Q. And the advantage of doing business 

10 with Cuba in the area of cigars is what? 

11 A. Tobacco. Tobacco and cigars. 

12 Q. And that has to do with the quality 

13 of the Cuban tobacco? 

14 A. It isn't just the quality, it's just 

15 the access to tobacco from Cuba and the cigars 

16 from Cuba. It's a different taste and different 

·17 types of tobaccos. 

18 Q. Is it just the tobaccos or is it also 

19 the allure, the reputation of the Cuban cigars? 

20 A. Of course there's allure, especially 

21 since the United States was not allowed to.do 

22 business there, so the market in the United 

23 States was very strong for the allure of Cuba 

24 since it was forbidden. 

25 Q. Would you say the allure is based on 

21 
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2 it being forbidden or also on the sort of 

3 international rep~tation of the Cuban cigars? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A. It's a little of both. Clearly the 

reputation is well-founded, but the fact that it 

is forbidden fruit is also important. 

But I must add that in the late, mid 

to late '70s, the interest in cigars in the 

United States w~s waning and continued to wane 

right through the early '90s. 

Q. In the late '70s, early '80s, was 

that true for the imported premium cigars as 

well as for domestic cigars? 

In the late '70s, early '80s, was 

that statement "interest waning," was that true 

for imported premium cigars? 

A. Yes. 

Q: Did General Cigar on its dwn, in 

other words, ~ndependent of the Cigar 

Associ~tion of America, did General ~igar 

prepare and develop its own internal strategy of 

22 how to deal with the lifting of the embargo in 

23 the 1970s? 

24 A. You're talking about separate and 

25 apart from the rest of the cigar industryj 

22 
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Cullman, Jr. 

Q. Uh-huh. 

A. No, they did not. 

Q. Did General Cigar agree with the 

strategy developed or adopted by the Cigar 

Association of America? 

A. Yes, at that time. 

Q. Did General Cigar participate in the 

9 development of the Cigar Association of America 

10 position? 

11 

12 

A. 

Q. 

Yes, it did. 

And your father, in the early to late 

13 '70s, was active with the CAA? 

14 I call the Cigar Association of 

15. America CAA. 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

Yes, he was. 

He was on the board of directors? 

I think he was, yes. 

And at some time in the late '70s you, 

20 joined the board of directors? 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Of the Cigar Association? 

Yes. 

Yes. Late '70s, early '80s. 

I have documentation somewhere in the 

2·5 files, 1977. 

23 
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14 
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Cullman, Jr. 

Does that sound about right? 

A. It sounds pretty good. I would have 

said a little later, but if you have 

documentation, I'm not going to refute it. 

Q. You said you agreed with the Cigar 

the CAA position at that time, referring to the 

mid to late '70s. 

Did there come a time that you, 

General Cigar, disagreed with the CAA position? 

A. With the position as it relates to 

Cuba? 

Q. Yes. 

A. Yes. 

Q. And we'll go into what their position 

_16 was, but do you recall when that was? 

17 A. Very recently. In the fall of 200b-. 

18 Q. In the, and we'll look at the 

19 statements in more detail, but in the 1970s 

20 position statement, CAA takes a, what would be 

21 called a protectionist stance against 

22 importation of Cuban tobacco. 

23 Do you recall that? 

2 4 · A. The protectionist position was not 

25 against tobacco. 

24 
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2 

3 Cuba. 

4 

5 

6 

Q. 

A. 

Q. 

A. 

7 today. 

8 Q. 

Cullman, Jr. 

It was against Cuban cigars made in 

Correct. 

Does that remain the CAA position? 

It's unclear what the CAA posi,tion 1.s 

Then I think we'll come back to that, 

9 figure out what the disagreement is, but we'll 

10 come back. 

11 Do you recall reviewing the position 

12 of the Cigar Association of America as adopted 

13 in the mid 1970s? 

14 

15 

16 

A. 

Q. 

A. 

As it relates to Cuba? 

Yes, on the Cuban embargo. 

There were several reviews and 

17 modifications of the words, but the basic tenet 

18 of that position really didn't change. 

19 Q. In terms of influence at the CAA, 

20 which group had the primary influence? 

21 

22 

A. 

Q. 

When? 

In the '70s, mid '70s. 

23 group, was it manufacturers, was it 

24 distributors, was it retailers? 

When I say 

25 A. Oh, I see. It was all manufacturers 

25 
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2 really. That's the -- the board members were 

3 made up of manufacturers. 

4 Q. And what was the purpose of the CAA? 

5 A. As all trade associations, it was to 

6 allow for the industry to have a voice in 

7 various government regulatory issues as well as 

8 trade issues, et cetera. 

9 Q. It was both a lobbying arm and an 

10 organizational arm for the cigar manufacturers? 

11 A. Correct. 

12 Q. And was it located in New York ~r in 

i 13 Washington? 

14 A. Washington. At least at one point 

15 it was in New York, but it's now in Washington.· 

16 Q. Who, in your opinion, at that time 

17 were the most influential members of the 

18· association? 

19 A. Well, Consolidated Cig~r was always 

20 i~fluential, as was Swischer at that time, and 

21 General Cigar of course. 

22 Q. Do you recall Dan Rather and a cotiple. 

23 of other journalists going to Havana in 1974 and 

\ 24 doing interviews with Castro, CBS running an 

25 interview that Rather had done with Castro? 
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2 A. I do not remember, no. 

3 Q. Do y6u know ·if General Cigar h~d any 

4 discussions with Rather regarding his trip to 

5 Cuba? 

6 A. I do not know. 

7 Q. Two other people who went down at 

8 about the same time and participated in these 

9 interviews with Castro, Mankiewicz, Frank 

10 Mankiewicz, and Kirby Jones, do you recall them 

11 going down and meeting with Castro? 

12 This is also about the same time? 

13 Q. In the mid to late 19 1974. 

14 A. I don't remember, no. 

15 Q. Do you know if Gene~al Ciga~ had any 

16 discussions with either Mankiewicz or Jones? 

17 A. I certainly did not, so I don't know 

18 whether you're asking from General Cigar's 

19 point of view or from my point of view? 

20 Q. First is whether you know. 

21 A. I do not know. 

22 Q. And I mean if you don't know, then 

23 you wouldn't know if someone from General Cigar 

24 had either. 

25 Let me ask this, in preparation for 



1 Cullman, Jr. 

2 the 30{b) (6) part in terms of the rise of the· 

3 Cohiba by Cubatabaco, Fidel Castro, did you 

4 speak with anybody at the company in pre~arati?n 

5 for the deposition about that topic? 

6 A. Of course. 

7 Q. And who did you speak with? 

8 My attorneys. 

9 Q. Well, I understand that you probably 

10 spoke with your attorneys in terms of 

11 preparation, but in terms of fact gathering on 

12 behalf of the company, ~id you, for example, 

13 speak to your father and ask him what knowledge 

14 he had? 

15 A. I did not specifically seek other 

16 knowledge or have questions of that sort. 

17 Q. Do you know if people at the company 
' 

18 would have knowledge other than yours in terms 

19 of the use of the Cohiba by the Cubans? 

20 

21 

2-2 

23 

24 

25 

MR. MARCUS: Objection as to form of. 

the question. 

A. Could you ask it again? 

Q. Did you not understand the question? 

A. No. 

Q. Do you know if there are others at 

28 



1 Cullman, Jr. 

2 General Cigar who have information about this 

3 topic, the use of Cohiba by Cubatabaco or Fidel 

4 Castro, in addition to the knowledge that you 

5 have? 

6 A. Oh, I'm sure there are others within 

7 the company that know about -- again, it depends 

8 on when, when that knowledge was. 

9 

10 Q. 

In the early to late '70s, no. 

Did you speak to Alfons Mayer, for 

11 example, before the deposition as to whether he 

12 had heard of the Cohiba, whether he had seen any 

13 use of it or was aware of anything regarding the 

14 Cohiba? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

this. 

I did not speak to him. 

And not to anybody else either? 

No. 

MR. GOLDSTEIN: Why don't we mark 

(Plaintiff's Exhibit 335, Cigar 

Association of America Statement of Position 

dated 1-30-75, marked for identification, as 

of this date.) 

24 BY MR. GOLDSTEIN: 

25 Q. Before we take a look at this, let me 

29 
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2 ask you a couple more questions about the 

3 30(b)(6). When I say II the 3 0 ( b) ( 6) , 11 that' s the 

4 topic that you're designated as the company 

5 witness. 

6 

7 

A. 

Q. 

Yes. 

Did you review any documents to 

8 prepare for that part of the deposition? 

9 A. Only the documents that were given to 

10 me by my attorneys. 

11 Q. And without going through each one, 

12 what were the nature of those documents or the 

13 topics of those documents? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. MARCUS: Objection. Work product. 

MR. GOLDSTEIN: What you showed to the 

client in preparation for a deposition? 

MR. MARCUS: Yes. 

MR. GOLDSTEIN: Really? 

MR. MARCUS: Yes. 

MR. GOLDSTEIN: You're going to 

instruct him not to answer? 

MR. MARCUS: What's the question? 

MR. GOLDSTEIN: The question is 

what 

MR. MARCUS: What were the general 

30 
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15 
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17 

Cullman, Jr. 

nature of the documents? 

MR. GOLDSTEIN: I was going to ask him 

the time period of documents and whether 

there were memos. I was going to ask 

specific questions. 

What you showed the witness in 

preparation for deposition is not work 

product. 

MR. MARCUS: I think it 1.s. 

MR. GOLDSTEIN: I know and you're 

entitled to assert the objection 

MR. MARCUS: I am. 

MR. GOLDSTEIN: if you're going to, 

then we can move on. 

MR. MARCUS: Go ahead. 

MR. GOLDSTEIN: All right. 

18 BY MR. GOLDSTEIN: 

19 Q. Did you review any depositions in 

20 preparation for the 30 (b) ( 6) part of the 

21 deposition? 

22 A. I glanced at some of them. I did not 

23 really review them. 

24 Q. Do you recall who you looked at, 

25 which ones you looked at? 
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4 shown? 

Cullman, Jr. 

MR. MARCUS: Yes. 

MR. GOLDSTEIN: of what he was 

5 BY MR. GOLDSTEIN: 

6 Q. And the same with the depositions, 

7 you don't recall anything different about the 

8 depositions? 

9 

10 

11 

A. Correct. 

Q. Let me show you what we marked as 

Plaintiff's Deposition Exhibit 335. And it's a 

12 document produced to us by the Cigar Association 

13 of America following a subpoena that we served 

14 on them, and it's marked at the bottom CAA 029 

15 through 035, and it says on the top, "Statement 

16 of Position," and then it has a date of 1-30-75. 

17 Do you recall reviewing this document 

18 or seeing this document? 

19 A. I had seen it, but I don't -- I did 

20 not see it at the time it was prepared. 

21 Q. Do you recall when you first became 

22 aware of it? 

23 A. I don't recall exactly when I became 

24 aware of it. 

25 Q. Was it back in the '70s? 

33 
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2 A. 

Cullman, Jr. 

Probably not. Probably not. 

3 Q. Do you know in what context of when 

4 you became aware of it? 

5 A. I believe there was, as I said, 

6 another review or periodic review and I think it 

7 was one that was done sometime during the '80s, 

8 so that's probably when I looked at this for the 

9 first time. 

10 Q. In the document, the Statement of 

11 Position of the Cigar Association of America, 

12 and this involves the possibility of lifting the 

13 embargo on Cuba, the Statement of Position is 

14 that the United States should not allow in Cuban 

15 made cigars until certain conditions are met. 

16 Were you aware at that time, the mid 

17 to late '70s, that that was the position of 

18 Cigar Association of America? 

19 A. In the mid to late '70s, I probably 

20 did not until I got involved with the Cigar 

21 Association, and you're saying that I was on the 

22 board there in 1977. 

23 Q. There's a letter in the files that 

24 says that in December of 1977 you had been 

25 appointed to the board. 
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2 A. 

Cullman, Jr. 

Okay. So soon thereafter I probably 

3 became aware of the position. 

4 Q. Do you know why the CAA took the 

5 position that Cuban made cigars should not be 

6 allowed to be brought into the United States 

7 until American manufacturers had access to Cuban 

8 tobacco to manufacture their own cigars? 

9 A. Yes. Prior to the embargo and prior 

10 to the revolution in Cuba, there was a very 

11 common practice in the cigar industry to blend 

12 Cuban tobacco with other tobaccos to make cigars 

13 for sale in the United States. Clear Havana 

14 cigars or exclusively Cuban tobacco cigars was a 

15 very small portion of the cigar industry. 

16 

17 

18 

Q. And so I guess what I'm trying to 

figure out is, I guess strike that. 

My question is why in the 1970s, mid 

19 '70s, late '70s, the CAA was taking the position 

20 that Cuban cigars themselves made in Cuba should 

21 not be allowed to be imported into the United 

22 States. 

MR. MARCUS: 23 

24 

25 

embargo was lifted? 

MR. GOLDSTEIN: 

You're saying when the 

In the event the 

35 



1 

2 

3 

4 1975. 

Cullman, Jr. 

embargo would be lifted. 

A. I can't tell you why it occurred in 

I think it was a developing interest and 

5 concern. 

6 Q. Well, at that time the American cigar 

7 industry had been -- had gone out and found 

8 replacement markets for the production of 

9 tobacco and for the production of cigars outside 

10 of Cuba; is that correct? 

11 A. But there always was -- for the cigar 

12 industry to rely exclusively on Cuba was never 

13 the case, so the development of other markets or 

14 other countries that grew tobacco was always 

15 there. It wasn't -- it just put obviously some 

16 pressure on the cigar industry, I would assume, 

17 because at the end, I wasn't there, these are 

18 the stories that we heard, that I heard, but 

19 tobaccos is grown in lots of different places, 

20 and when the cigar industry was deprived of 

21 Cuban tobacco to blend with, the industry 

22 continued to find other places to grow tobacco 

23 and to use tobacco in cigars. 

24 Q. In the Statement of Position, the 

25 industry says, if you look on page 32, which is 
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2 about, I guess, three pages in, "Notwithstanding 

3 that the United States cigar industry believes 

4 that its present product is equal, if not 

5 superior, to cigars made in whole or in part of 

6 Cuban tobaccos before the embargo, there is, in 

7 the mind of the consumer, quality associated 

8 with cigars made with Cuban tobacco." 

9 Do you understand what that statement 

10 is referring to? 

11 

12 

13 

A. 

Q. 

A. 

I believe so, yes. 

And what is that? 

That there is, as you mentioned 

14 before, a mystique or an ideal about Cuban 

15 tobacco and Cuban cigars. 

16 Q. Now, it then goes on to say in the 

17 same paragraph that "This consumer association 

18 would impose upon the United States cigar 

19 manufacturers an unfair competitive disadvantage 

20 if Cuban cigars were permitted to enter the 

21 United States market immediately upon resumption 

22 of trade relations with Cuba." 

23 

24 A. 

Now why is that? 

Well, partially because, as I 

25 mentioned before, there is the forbidden fruit 
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Since this has not been allowed, people 

3 will want to try; what is this Cuban tobacco all 

4 about. 

5 Q. And does it also have to do -- I 

6 think we kind of did this before, but is it your 

7 understanding that the Cigar Association of 

8 America concerns were that the consumer would be 

9 drawn to the Cuban cigar, and that if the U.S. 

10 cigar manufacturers didn't have access to Cuban 

11 tobacco, they would not be able to compete with 

12 the Cuban manufacturers with their own products? 

13 

14 

A. 

field. 

It's the concept of a level playing 

What I think the industry wanted was an 

15 ability to compete fairly, and again, on a level 

16 playing field. 

17 Q. And it did not believe it could 

18 compete fairly with its non-Cuban product? 

19 A. As I mentioned, I think there would 

20 be an interest by consumers in Cuban tobacco or 

21 cigars with Cuban tobacco in them, and if U.S. 

22 cigar companies were not able to offer a similar 

23 product, then we would be unfairly 

24 disadvantaged. 

25 Q. Do you know if the Cigar -- if the 
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have speaking objections from you. 

want to make an objection 

If you 

MR. MARCUS: That's fine. I would 

like you to do that too, but I just want a 

clarification. 

Are you trying to elicit his memory or 

you want him --

MR. GOLDSTEIN: Well, the first was to 

10 elicit from memory. 

11 If he doesn't have it --

12 BY MR. MARCUS: 

13 Q. Why don't we go over -- why don't you 

14 look at page CAA 33. 

15 

16 

A. 

Q. 

Okay. 

And why don't you read to yourself 

17 that introductory paragraph and the -- well, why 

18 don't you take a look at that page. 

19 

20 

21 

A. 

Q. 

(Witness complies.) 

Okay. I've read it. 

Do you recall that now as the 

22 position of the CAA at that time? 

23 

24 

A. 

Q. 

Yes, I do. 

Do you recall if General Cigar agreed 

25 with that position at that time? 
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1 

2 A. 
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I would speculate if I said that 

3 General Cigar -- since I wasn't there at --

MR. MARCUS: I instruct the witness 4 

5 

6 

7 

not to speculate. 

A. So I don't know. 

Q. When you became familiar with that 

8 policy sometime after you joined the board, at 

9 that time did General Cigar agree with that 

10 policy? 

11 

12 

A. 

Q. 

Yes, it did. 

And you have no knowledge whether 

13 your father participated in preparing or 

14 drafting this policy? 

15 

16 

A. 

Q. 

No, I do not. 

Do you know if the Cigar Association 

17 of America when it was considering this policy 

18 statement, considered other alternatives to 

19 create this level playing field that you 

20 referred to? 

21 

22 

A. 

Q. 

I do not. 

Do you recall any subsequent 

23 discussions about alternative ways of meeting 

24 the cigar industry's needs, the American cigar 

25 industry's needs with respect to Cuban cigars? 

42 



1 Cullman, Jr. 

2 position that General Cigar has taken? 

3 A. No, they disagree with the position 

4 that the CAA had historically taken. 

5 Q. Has the CAA, in terms of its level 

6 playing field policy, has it always been based 

7 on this type of -- when I say this type, from 

8 1975, restriction on the importation of Cuban 

9 made cigars? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

MR. MARCUS: I'm sorry. Can I have 

the question read back, please? 

(Question was read back as follows: 

"QUESTION: Has the CAA, in terms of 

its level playing field policy, has it 

always been based on this type of -- when I 

say this type, from 1975, restriction on the 

importation of Cuban made cigars?") 

MR. MARCUS: You mean the specific 

policy set forth in Exhibit 335? 

MR. GOLDS TE IN: Right. 

21 BY MR. GOLDSTEIN: 

22 Q. What I'm asking is, you say it's 

23 always taken the level playing field position. 

24 Has it always done it through a 

25 policy proposal of limiting the importation of 
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2 Cuban made cigars? 

3 A. Limiting it for a period of time. 

4 Q. It hasn't adopted a policy that says 

5 we're going to try to achieve the level playing 

6 field but in a different way than limiting the 

7 importation of Cuban made cigars? 

8 A. I don't recall. I think that's what 

9 it is. 

10 Q. And is there currently a policy in 

11 effect that you believe is unclear or is what's 

12 unclear whether there is a policy? 

13 A. What's unclear is whether there is a 

14 policy or position. 

15 Q. And up until the year 2000, had 

16 General Cigar ever disagreed with CAA's formal 

17 position on dealing with the lifting of the 

18 Cuban embargo? 

19 A. I don't know of any time that it 

20 disagreed. 

21 Q. Was there ever a time between the mid 

22 '70s and today when General Cigar was not part 

23 of the CAA? 

24 

25 

A. 

Q. 

Yes, it was. 

And when was that? 
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2 first time you're aware of that? 

3 A. Yes. 

4 Q. Do you know who Michael Kowalsky was? 

5 A. Yes. 

6 Q. And who was he? 

7 A. I knew Michael Kowalsky first as 

8 president of Cigar Association. 

9 

10 

11 

Q. 

A. 

Q. 

He was employed by CAA? 

Yes. 

And then at some time did he come to 

12 work for General Cigar? 

13 

14 

A. 

Q. 

15 that was? 

16 

17 

A. 

Q. 

Yes, he did. 

And do you know when approximately 

No. 

Do you recall what his position was 

18 with General Cigar? 

19 

20 

A. 

Q. 

Yes. He was in charge of marketing. 

Did he have any particular expertise 

21 on the Cuban cigar industry? 

22 

23 

A. 

Q. 

24 alive? 

25 A. 

No. 

Do you know if Mr. Kowalsky is still 

I believe he's still alive. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Q. 

A. 

this. 

Cullman, Jr. 

But he's not with General Cigar now? 

No, he's not. 

MR. GOLDSTEIN: Why don't we mark 

(Plaintiff's Exhibit 336, Undated 

Discussion Draft, CAA Position on Resumption 

of Trade Relations with Cuba, Statement of 

Position and 9-12-85 article from The 

Financial Times, marked for identification, 

as of this date.) 

12 BY MR. GOLDSTEIN: 

13 Q. I'm showing you a document that's 

14 been marked as Plaintiff's Exhibit 336. It was 

15 produced to us by the Cigar Association of 

16 America and it has CAA 012 through 23. 

17 The first document is a discussion 

18 draft that's undated, the attachment is the 

19 exact same Statement of Position that we were 

20 looking at that's Plaintiff's 335, and the last 

21 page is a September 12, 1985 article from The 

22 Financial Times, a British paper, I believe. 

23 Taking a look at the first part, the 

24 discussion draft on the first four pages, do you 

25 recall seeing that before? 
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1 

2 A. 

Cullman, Jr. 

I'm sorry. Could you ask the 

3 question again? 

4 Q. Looking at the first four pages, the 

5 part that's marked "Discussion Draft, CAA 

6 Position on Resumption of Trade Relations with 

7 Cuba," do you recall seeing that document or a 

8 similar document? 

9 

10 

A. 

Q. 

I do not. 

Do you know whether it was in 1985 or 

11 1986 or another year that the CAA revisited its 

12 1975 position? 

13 A. I said before I think there were 

14 several or periodic revisions during the '80s, 

15 so I don't remember or I don't recall the exact 

16 date. 

17 Q. If you look at the second paragraph, 

18 it says, "This paper is designed to restate, 

19 update and expand the CAA Statement of Position 

20 adopted in January 1975 as to the possible 

21 resumption of trade relations with Cuba. A copy 

22 of the 1975 Statement of Position is attached." 

23 Do you see that? 

24 

25 

A. 

Q. 

Uh-huh. Yes, I do. 

So based on that, I'm operating on 
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2 the assumption that at least between 1975 and 

3 this document there had been no change in the 

4 Statement of Position. 

5 

6 

7 

8 

A. That's probably true. 

MR. MARCUS: 

not to speculate. 

question. 

I caution the witness 

It wasn't even a 

9 BY MR. GOLDSTEIN: 

10 Q. Do you have any knowledge of an 

11 intermediate position being adopted and then 

12 going back to the January 1975 position? 

13 

14 

A. 

Q. 

No, I do not. 

Do you know if subsequent to this 

15 discussion draft, the CAA did, in fact, adopt a 

16 different position then the text of the '75 

17 

18 

statement? 

A. 

I'm talking about the 1980s. 

As I said, there were several 

19 revisions but I don't recall specific changes. 

20 Q. And do you know if any of the 

21 revisions were actually adopted as opposed to 

22 being discussions? 

23 

24 

A. 

Q. 

I do not know. 

On page 2 of the document on the 

25 second paragraph, the first sentence reads, 
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adopted a position on Cuban brand 

3 trademarks? 

4 A. As I mentioned before, there were 

5 subsequent position statements relating to Cuba 

6 and the embargo that included trademarks, but I 

7 don't remember and I don't recall specifically 

8 in what manner. 

9 

10 

11 

12 

13 

MR. GOLDSTEIN: Let me mark this. 

(Plaintiff's Exhibit 337, Letter 

dated 3-12-86 from Mayer to Sharp and 

attached memo from Mayer to Burgh, marked 

for identification, as of this date.) 

14 BY MR. GOLDSTEIN: 

15 

16 

17 

Q. Mr. Cullman, I'm showing you a memo 

of I'm showing you what's been marked as 

Plaintiff's Exhibit 337. It's a cover letter 

18 dated March 12th, 1986 from Alfons Mayer to 

19 Norman Sharp, and attached is a two-page memo 

20 from Mr. Mayer to David Burgh in the form of a 

21 memorandum. 

22 Let me ask you this: 

23 Norman Sharp was? 

24 

25 

A. 

Q. 

Yes. 

And who was he? 

Do you know who 
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1 

2 A. 

3 America. 

4 Q. 

Cullman, Jr. 

President of Cigar Association of 

And Alfons Mayer was an officer of 

5 General Cigar? 

6 

7 

A. 

Q. 

Yes, he is. Yes, he was. 

And David Burgh was at that time, 

8 March 10, 1986, the president of General Cigar? 

9 A. Again, I don't remember the exact 

10 date but I know David Burgh was president. 

11 

12 

13 

Q. 

A. 

Q. 

David Burgh reported directly to you? 

Yes. 

Is it your understanding at this 

14 time, March of '86, that General Cigar was not a 

15 member of the CAA? 

16 A. It would appear from this memo, but 

17 as I said, I don't recall exactly what dates 

18 General Cigar was not a member. 

19 Q. Now, _was Mayer acting on his own at 

20 this time or was he -- let me strike the 

21 question. 

22 Was Mayer authorized to deal directly 

23 with the CAA? 

24 A. As I recall, he was, as it states 

25 here, he was a member of the Foreign Trade 
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2 Committee, the CAA's Foreign Trade Committee, 

3 and Alfons Mayer is an expert in tobacco and is 

4 our, at that time was our -- was in charge of 

5 all of our tobacco growing and purchasing, so he 

6 was the one that was most knowledgeable about 

7 creating a position for the CAA or creating a 

8 position that General Cigar would like to see 

9 the CAA adopt. 

10 Q. And would it be fair to say that 

11 Mayer's position as sent to CAA was General 

12 Cigar's position? 

13 

14 

A. 

Q. 

Yes. 

Do you know if the proposed changes 

15 that Mayer made or suggested were, in fact, 

16 adopted by the CAA? 

17 

18 

A. 

Q. 

I do not recall. 

Do you recall discussions at General 

19 Cigar of Mayer's proposed changes? 

20 A. I don't have specific memory of a 

21 discussion, but I understand his position. 

22 

23 

Q. 

A. 

And what do you understand it to be? 

Alfons Mayer, again, is extremely 

24 knowledgeable about tobacco and he was trying to 

25 provide a different, not a different, but a more 
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2 knowledgeable approach to the way crops are 

3 grown around the world and specifically in Cuba, 

4 and so the concept of the time period between 

5 cigars corning into the United States from Cuba 

6 and tobacco being available to U.S. cigar 

7 manufacturers, he was tweaking that timing. 

8 That's what he was after. 

9 Q. He was saying, is it fair to say he 

10 was saying that for agriculture production 

11 reasons, you need a longer period of protection 

12 from Cuban made cigars corning into the United 

13 States? 

14 

15 

A. 

Q. 

Correct. 

Had Mayer been in Cuba -- I know from 

16 his deposition that he had been in Cuba prior to 

17 the revolution. 

18 Had he been in Cuba in the '70s or 

19 '80s in terms of his knowledge about the Cuban 

20 agricultural cigar industry? 

21 

22 

A. 

Q. 

No. No. 

Do you know where he was getting his 

23 information from? 

24 

25 

A. 

Q. 

What information? 

Regarding the, what's reflected in 
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2 this letter and other documents regarding the 

3 status of the Cuban tobacco industry. 

4 A. As you mentioned, he spent time in 

5 Cuba prior to the revolution, so he knew the 

6 seasonal cycle of growing tobacco in Cuba. 

7 Q. To your knowledge, he was not 

8 speaking to anybody who had been in Cuba or had 

9 been part of the Cuban cigar industry? 

10 

11 

12 

13 

14 

15 

16 

A. I would not know. 

Q. Okay. 

MR. GOLDSTEIN: 

this as 338. 

Why don't we mark 

(Plaintiff's Exhibit 338, Memo dated 

2-13-89 from Mayer to Burgh, marked for 

identification, as of this date.) 

17 BY MR. GOLDSTEIN: 

18 Q. I'm showing you what we've marked as 

19 Plaintiff's Exhibit 338, which is a memo dated 

20 February 13, 1989 from Mr. Mayer to Mr. Burgh 

21 and it's reporting on a meeting of the CAA in 

22 January of '89. 

23 A. Right. 

24 Q. Do you recall seeing this memo 

25 before? 
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2 

3 

A. 

Q. 

Cullman, Jr. 

No, I don't. 

Would developments at the meetings 

4 regarding policy proposals or policy statements, 

5 would that be reported back to you typically? 

6 

7 

A. 

Q. 

Say that again. I'm sorry. 

Okay. Would it be the typical 

8 practice at this time in the '80s for you to be 

9 briefed on developments at committee meetings of 

10 the CAA? 

A. Not generally, no. 11 

12 

13 

Q. Now it says here the meeting was in 

Washington. It lists people who were in 

14 attendance and one of them was Mayer, and then 

15 it also indicates that two government officials 

16 attended. 

17 Would Mayer have been attending if 

18 you weren't members? 

MR. MARCUS: If 19 

20 

21 

22 

23 

24 

25 

MR. GOLDS TE IN: There was a period 

when General Cigar was not a member. 

MR. MARCUS: You said members. I 

didn't know whether --

MR. GOLDS TE IN: Member of CAA. 

A. As I mentioned, I think he was a 
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2 member of the CAA's Foreign Trade Committee of 

3 the CAA. Even though General Cigar was not a 

4 member at that time, he did participate in these 

5 committees, meetings. 

6 Q. Now, do you have any understanding 

7 whether this is the proposal of the CAA or this 

8 is the proposal of Mayer? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

MR. MARCUS: Can I have the question 

read back, please? 

(Question was read back as follows: 

II QUESTION: Now, do you have any 

understanding whether this is the proposal 

of the CAA or this is the proposal of 

Mayer?") 

MR. MARCUS: You want him to read the 

document? 

MR. GOLDSTEIN: Well, I guess what I'm 

asking is strike the question. 

20 BY MR. GOLDSTEIN: 

21 Q. Under No. 2, "Retrade with Cuba to 

22 protect domestic cigar manufacturers when the 

23 time comes to open commercial relations with 

24 Cuba," it says, "Ignoring all previous 

25 submittals years ago, I presented the meeting 
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2 with a three-year waiting period to report Cuban 

3 cigars made in Cuba in order to protect the 

4 domestic manufacturers, which gives them just 

5 about enough time to buy, to provide inventory 

6 for themselves and to learn and experiment with 

7 the domestic U.S. market." 

8 Do you recall that as being a 

9 proposal by General Cigar to CAA, a three-year 

10 waiting period? 

11 

12 

A. 

Q. 

No, I don't remember three years. 

Do you know if this is something 

13 Mayer initiated on his own? 

14 A. As I previously mentioned, he is an 

15 expert in tobacco and the cycle of growing in 

16 Cuba as well as other countries, so we relied on 

17 his knowledge. 

18 Q. To your knowledge, did General Cigar 

19 ever disavow Mayer's proposal to CAA? 

20 

21 

22 

23 

24 

25 

MR. MARCUS: Any proposal? 

MR. GOLDSTEIN: No, this particular 

three-year proposal. 

MR. MARCUS: The witness said he 

doesn't have any knowledge of the three-year 

proposal. 
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2 BY MR. GOLDSTEIN: 

3 Q. Do you know if General Cigar ever 

4 took the position that a three-year waiting 

5 period for the importation of Cuban made cigars 

6 was inappropriate or too long? 

7 A. No, I don't know. 

8 Q. When Mayer spoke or participated with 

9 the CAA, he was participating as a General Cigar 

10 representative? 

11 A. Yes. 

12 MR. MARCUS: Can we take a break in 

13 five minutes? 

14 MR. GOLDSTEIN: Sure. One more 

15 document on this line. 

16 (Plaintiff's Exhibit 339, Document 

17 entitled "Cuba Campaign Against Import of 

18 Cuban Cigars, Trade with Cuba", marked for 

19 identification, as of this date.) 

20 BY MR. GOLDSTEIN: 

21 Q. I'm showing you what's been marked as 

22 Plaintiff's Exhibit 339. On the top there is 

23 handwriting "CAA Board of Directors M .. " 

24 Something got cut off, "Tab No. 4, 11-10-89," 

25 and then it's headed "Cuba Campaign Against 
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2 A. 

Cullman, Jr. 

I don't know what event triggered it, 

3 but the impact of little cigars on the total 

4 cigar industry had lessened and was not as 

5 important, and that was what allowed us to go 

6 back in. 

7 

8 

9 

MR. GOLDS TE IN: Why don't we take a 

couple minutes. 

(Recess is taken.) 

10 BY MR. GOLDSTEIN: 

11 Q. When we looked at that first 

12 document, the Statement of Position from January 

13 30th, 1975, Plaintiff's Exhibit 335, we talked 

14 about the statement of the CAA that "In the mind 

15 of the consumer, there is a quality associated 

16 with cigars made with Cuban tobacco," and "This 

17 consumer association, whether valid or not, 

18 would impose upon the United States cigar 

19 manufacturers, an unfair competitive 

20 disadvantage if Cuban cigars were permitted to 

21 enter the United States market immediately upon 

22 resumption of trade relations with Cuba. 

23 And I had asked you if you agreed 

24 with that statement at that time and you said 

25 you had, correct? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Cullman, Jr. 

MR. MARCUS: Are you asking him 

whether he --

MR. GOLDSTEIN: Whether he agreed with 

the accuracy. 

MR. MARCUS: No. Your question had to 

do with what he testified to earlier. I 

don't -- are you asking him to recall what 

he said earlier? 

MR. GOLDS TE IN: No, not really. I 

just didn't want to do it again but .. 

MR. MARCUS: Well, we can go look for 

it. 

MR. GOLDSTEIN: No, I don't want to. 

15 BY MR. GOLDSTEIN: 

16 Q. Did General Cigar agree with this 

17 position, this statement of the CAA at that 

18 time? 

19 A. The position that states Cuban 

20 tobaccos are whatever, let's see if I can find 

21 it ... 

22 

23 

24 

25 

MR. MARCUS: The statement in this 

document you're talking about? 

MR. GOLDS TE IN: Yes. In the mind of 

the consumer, the quality associated with 
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4 

5 

6 

7 

8 

Cullman, Jr. 

cigars regarding the quality associated 

with cigars made with Cuban tobacco. 

MR. MARCUS: That sentence? 

MR. GOLDS TE IN: Yes. 

MR. MARCUS: Can we have the sentence 

read into the record, please? 

MR. GOLDSTEIN: We can. 

9 BY MR. GOLDSTEIN: 

10 Q. "Notwithstanding that the United 

11 States cigar industry believes that its present 

12 product is equal, if not superior, to cigars 

13 made in whole or in part of Cuban tobaccos 

14 before the embargo, there is in the mind of the 

15 consumer, quality associated with cigars made 

16 with Cuban tobacco." 

17 Did General Cigar agree with that 

18 statement at that time? 

19 

20 

A. 

Q. 

Yes. 

Okay. And did General Cigar agree 

21 with that statement throughout this time period 

22 that we've discussed, 1975 through 2000? 

23 

24 

A. 

Q. 

Yes. 

And then in the second part where it 

25 talks about, "This consumer association, whether 
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2 valid or not, would impose upon the United 

3 States cigar manufacturers, an unfair 

4 competitive disadvantage if Cuban cigars were 

5 permitted to enter the United States market 

6 immediately upon resumption of trade relations 

7 with Cuba." 

8 Did General Cigar agree with that 

9 statement at that time? 

10 

11 

A. 

Q. 

Yes. 

Okay. And does it continue to 

12 believe that today? 

13 

14 

A. 

Q. 

Yes. 

And does General Cigar continue to 

15 believe that if the embargo is lifted, it's 

16 necessary for the American manufacturers to have 

17 a level playing field? 

18 

19 

A. 

Q. 

Yes. 

Okay. And has continued to believe 

20 that throughout this period, '75 forward? 

21 

22 

A. 

Q. 

Yes. 

And does it continue to believe that 

23 the appropriate way of achieving a level playing 

24 field is similar to the statement taken by CAA 

25 in 1975, which is to limit the import of Cuban 
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2 made cigars while the American cigar 

3 manufacturers obtain access to Cuban tobacco? 

4 

5 

A. 

Q. 

Yes. 

And has that position changed during 

6 this period? 

7 

8 

A. 

Q. 

No. 

The only thing that's changed might 

9 be the length of time that the restriction on 

10 the import of Cuban cigars should be? 

11 

12 

A. 

Q. 

Yes. 

Do you know if in any of its, CAA's, 

13 policy position modifications, whether it's ever 

14 changed its position regarding the two sentences 

15 we read, which is the quality associated in the 

16 consumer mind with the Cuban cigars and the 

17 unfair competitive disadvantage that this 

18 consumer association would have on the U.S. 

19 manufacturers? 

20 A. I think the position was more of the 

21 second part of the position rather than the 

22 

23 

first. I think the first part is background 

material. The second part is clearly that there 

24 would be an unfair competitive disadvantage. 

25 Q. And is it your understanding that the 
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I believe it was David Burgh and 

3 subsequently it was Austin McNamara. 

4 Q. Were there other members of General 

5 Cigar on the board in the late '70s early '80s? 

6 The documents show that your father 

7 resigned in 1980, and was there any other 

8 General Cigar members on the board in the late 

9 '70s up through the '80s when you withdrew from 

10 membership? 

11 A. I believe it was Joe Whitwell and 

12 myself, but as the bylaws of the Cigar 

13 Association are, there's one vote per company 

14 regardless of the number of members. 

15 Q. And regardless of the size of the 

16 companies? 

17 

18 

19 legal 

A. 

Q. 

Yes. 

Were you aware 1n the '70s of the 

the lawsuits involving who owned the 

20 Cuban brands in the United States, whether it 

21 was the Cubans or the -- Cubatabaco or the 

22 families who had left Cuba after the revolution? 

23 A. 

24 actually 

25 

I know there was a lawsuit that 

MR. MARCUS: Wait a minute. Excuse 
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5 

6 
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me. The question was in the '70s were you 

aware of this. 

MR. GOLDSTEIN: Yes. 

A. No, not in the 1970s. 

Q. When did you become aware that there 

7 had been litigation concerning ownership of what 

8 I'll call the pre-revolutionary brands? 

9 A. It could well have been in the late 

10 '70s, because sometime in that period we 

11 negotiated with the Cifuentes family for the 

12 U.S. trademark rights of Partagas and other 

13 brands, and other trademarks. 

14 Q. And it's your recollection that when 

15 you negotiated for the Partagas brand, and 

16 another brand from that family was Ramon 

17 Allones, when you negotiated for those brands 

18 with the Cifuentes family, that litigation had 

19 resolved their ownership rights at that time? 

20 

21 

A. 

Q. 

Correct. 

But General Cigar, to your knowledge, 

22 was not involved in the litigations? 

23 

24 

A. 

Q. 

No, they were not. 

And do you recall that it was in 1976 

25 that you obtained the Partagas and Ramon Allones 
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2 brands from the Cifuentes family? 

3 A. I don't remember the specific date 

4 but I know it was in the late '70s, so it could 

5 well have been 1976. 

6 Q. Do you recall when the negotiations, 

7 like how long the negotiation period was? 

A. No, I don't. 8 

9 Q. Do you recall if the negotiations 

10 were initiated after the legal issues were 

11 resolved? 

12 

13 

A. 

Q. 

No, I don't. 

Did you participate in the 

14 negotiations? 

15 A. Peripherally. 

16 Q. Who was primarily responsible? 

17 A. My father, chairman. 

18 Q. Did you participate in discussions 

19 within General Cigar regarding a decision to try 

20 to obtain those brands from the Cifuentes 

21 family? 

22 A. Yes. 

23 Q. And you recall that the brands were 

24 Partagas and Ramon Allones? 

25 A. And Cifuentes. 
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2 

3 

4 

5 

Q. 

A. 

Q. 

Cullman, Jr. 

And Cifuentes. 

Do you recall any others? 

No. 

And you were aware that Partagas and 

6 Ramon Allones were pre-revolutionary marks? 

7 

8 

A. 

Q. 

Yes, I was. 

Do you recall why General Cigar was 

9 interested in obtaining those marks? 

10 A. General Cigar had purchased a small 

11 company in Jamaica with the brand Macanudo in 

12 the late '60s, and was entering at that time the 

13 premium cigar field or the segment within the 

14 cigar industry, and so we wanted to expand, 

15 continue to expand our interest in premium 

16 cigars. 

17 Q. And was there a reason that you 

18 sought out those particular brands? 

19 A. Yes. Ramon Cifuentes, who is the 

20 member of the family that owned the mark, had 

21 worked with us as a consultant in Jamaica for 

22 the making of Macanudo cigars, and as we got 

23 closer to him, it became a matter of discussion 

24 about the trademarks that his family owned. 

25 Q. Was there a special appeal about 
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2 Partagas and Ramon Allones? 

3 

4 

5 

A. 

Q. 

A. 

Yes. 

And what was that? 

For those who remembered those brands 

6 before the embargo, they certainly were aware of 

7 them, besides which, the names and the trade 

8 dress are incredibly distinctive and appealing, 

9 especially as we were developing positions and 

10 strength within the premium cigar industry, the 

11 nation's premium cigar industry. 

12 Q. Did General Cigar at that time 

13 consider coming up with its own names for 

14 cigars, for premium cigars? 

15 A. What do you mean by their own? 

16 Q. Coming up with a name that didn't 

17 previously exist in promoting a premium cigar. 

18 MR. MARCUS: What time? 

19 BY MR. GOLDSTEIN: 

20 Q. At the time that you decided to enter 

21 into negotiations with the Cifuentes family as 

22 an alternative. 

23 A. I'm not aware that there was any 

24 activity in that regard. 

25 Q. Prior to the purchase of Ramon 
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2 Allones and Partagas, had General Cigar 

3 attempted to purchase other pre-revolutionary 

4 marks from other companies? 

5 A. I am not aware that they were. 

6 Q. Did they have any dealings, to your 

7 knowledge, with F. Palicio? 

8 A. No. 

9 Q. Did General Cigar at some time 

10 purchase Bolivar? 

11 A. Yes. 

12 Q. And who was that purchased from? 

13 A. The Rocha family, the name Rocha. 

14 Q. And do you recall when that was? 

15 A. It was subsequent to the purchase 

16 from the Cifuentes family. 

17 Q. Also in the '70s? 

18 A. Probably early '80s. 

19 Q. Do you know why there was no 

20 consideration of developing an original brand 

21 name for premium cigars? 

22 MR. MARCUS: When? 

23 MR. GOLDSTEIN: At this time, the '76, 

24 '77 '78. 
'· 

25 A. I don't know. I don't know because I 



1 

2 Q. 

Cullman, Jr. 

Do you know whether Cifuentes was 

3 manufacturing and selling Partagas and Ramon 

4 Allones at the time that you purchased? 

5 

6 

A. 

Q. 

Say that again. I'm sorry. 

Do you know whether the Cifuentes 

7 family was manufacturing and selling Partagas 

8 and Ramon Allones at the time that you bought 

9 the marks? 

10 

11 

A. 

Q. 

They were not. 

But you felt that even though they 

12 weren't in the marketplace, that those names 

13 would have appeal? 

14 A. They had been in the marketplace 

15 prior to the embargo, so we thought that there 

16 was residual appeal. 

17 Q. Based on their association with the 

18 Cuban name prior? 

19 

20 

A. 

Q. 

Yes. 

And is that, the reason for that 

21 similar to the CAA statement that in the 

22 consumer mind there is a particular cache with 

23 the Cuban brands as well as the Cuban cigars? 

24 

25 

A. There is a bit of a cache, of course, 

so that was part of the appeal. But as I said, 
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2 the brand name and the design of the boxes had a 

3 particularly attractive appeal. So it was an 

4 old look to the cigar, but it was --

5 particularly Cuban or not, it didn't really 

6 matter, it was that it had all the old-fashioned 

7 aspects of it. 

8 Q. Well, when you say not particularly 

9 whether it was Cuban or not, the association in 

10 the consumer mind, those who recalled the name 

11 would have been with the Cuban cigar; isn't that 

12 correct? 

13 

14 

A. 

Q. 

Yes. 

Were you aware that at the time, at 

15 this time, '76 or so when you were purchasing 

16 the Partagas and Ramon Allones marks, that 

17 Consolidated also had purchased Cuban 

18 pre-revolutionary marks? 

19 

20 

A. 

Q. 

21 they had? 

22 

23 

A. 

Q. 

Yes. 

And do you recall which primary marks 

They had Montecristo and H.Upmann. 

Was part of the decision of General 

24 Cigar motivated by competition from Consolidated 

25 for the pre-revolutionary marks? 
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2 

3 

Cullman, Jr. 

A. I would not say it was primary. It 

could well have been part. At the time, there 

4 were no, as I recall, there were no 

5 pre-revolutionary trademarks sold in the United 

6 States. 

7 Q. And is it your understanding that was 

8 because, partly at least, because of the 

9 litigation as to ownership rights? 

10 

11 

A. 

Q. 

I have no idea. 

Okay.· You understood, then, that 

12 despite the absence of sales of these marks in 

13 the U.S. market, there was still significant 

14 goodwill attached to those names? 

15 

16 

A. 

Q. 

Correct. 

Once General Cigar had purchased the 

17 U.S. rights to Partagas or Ramon Allones, was it 

18 General Cigar's position, in other words, 

19 General Cigar's position at that time, that if 

20 the embargo was lifted, the Cubans would not be 

21 allowed to sell, let's say you didn't get your 

22 proposal passed, was it General Cigar's position 

23 that the Cubans the would not be allowed to sell 

24 their Partagas in the U.S. market? 

25 A. Yes. Our trademark rights, once we 
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1 Cullman, Jr. 

2 purchased them from the Cifuentes family, we 

3 felt were -- would prevent a Cuban cigar coming 

4 in that was under the name Partagas. 

5 Q. And is it your understanding that by 

6 the late '70s, most of the famous 

7 pre-revolutionary Cuban marks were either 

8 purchased by American cigar companies or their 

9 legal ownership had been determined to belong to 

10 people in the United States, the U.S. rights to 

11 those names? 

12 A. Most is a hard word. There were a 

13 lot of brands, there were a lot of brands that 

14 had the heritage from Cuba. Some were still 

15 owned by the original families and some were in 

16 the hands of other companies, other cigar 

17 companies. 

18 Q. But it was your understanding that 

19 the pre-revolutionary marks from Cuba were no 

20 longer in the hands of the Cuban cigar company 

21 within the United States? 

22 A. I never considered them in their 

23 hands in the first place. 

24 Q. But U.S. courts, you understood the 

25 U.S. law had determined that the ownership 
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1 Cullman, Jr. 

2 rights did not belong with the Cuban company, 

3 but rather with the original families or whoever 

4 purchased them from them? 

5 A. Right. Yes. 

6 Q. By that time, in other words, once 

7 the litigation was resolved, why would the 

8 manufacturers have needed the kind of 

9 protectionism that we looked at in the Statement 

10 of Position? 

11 In other words, the Cuban cigars 

12 manufactured in Cuba couldn't enter the United 

13 States if your position was upheld by the U.S. 

14 courts, wouldn't be able to enter the United 

15 States as Partagas or Ramon Allones or 

16 Montecristo or H.Upmann. 

17 Why did these manufacturers need that 

18 protection from cigars made in Havana? 

19 MR. MARCUS: You're asking him for his 

20 personal opinion now or are you asking what 

21 their reasoning was at the time? 

22 MR. GOLDSTEIN: I'm asking if at that 

23 time there was any discussion about that. 

24 A. I think the same principle held -- is 

25 in order here. We wanted a level playing field 
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3 

Cullman, Jr. 

access to tobacco and cigars. So I think it's 

perfectly in keeping. It didn't prevent -- the 

4 fact that some of the trademarks were owned by 

5 American companies didn't circumvent the fact 

6 that we still wanted to have a level playing 

7 field. 

8 Q. That's because the Cubans could bring 

9 in cigars under post-revolutionary names if 

10 there wasn't a limit on the import of Cuban 

11 cigars? 

12 A. The limit was based upon cigars. So 

13 whether they had brand names that were already 

14 owned by U.S. companies or not, it didn't 

15 matter, it was still the concept of a level 

16 playing field. 

17 There are all kinds of companies 

18 within the cigar industry, and the mass market 

19 end of the business, that which is not handmade 

20 premium cigars, are also a very important part 

21 of the cigar industry, so those cigars which 

22 were the majority needed the same protection or 

23 level playing field concept. 

24 Q. In the premium market, assuming the 

25 U.S. Government said, you know, the embargo is 
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1 Cullman, Jr. 

2 BY MR. GOLDSTEIN: 

3 Q. The Cigar Association had a position 

4 to protect the U.S. cigar industry in the event 

5 the embargo was lifted which dealt with limiting 

6 imports of Cuban made cigars for a certain time 

7 period while American companies got access to 

8 Cuban tobacco; is that correct? 

9 

10 

A. 

Q. 

Yes. 

You didn't know if that would be 

11 adopted in the event the embargo was lifted, 

12 that was a proposal. 

13 

14 

A. 

Q. 

A proposal, right. 

And you also knew that your company 

15 in some of its competitors had purchased 

16 pre-revolutionary marks which would prevent the 

17 Cubans from selling under those names in the 

18 United States in the event the embargo was 

19 lifted with or without the CAA policy, correct? 

20 Did General Cigar consider at any 

21 time, other ways to control limitation of Cuban 

22 cigars into the U.S. market in the event the 

23 embargo was lifted? 

24 

25 

A. 

Q. 

No. 

There was no discussion at General 
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2 Cigar that if in the event the embargo was 

3 lifted and your policy, CAA's policy was not 

4 adopted, that the Cubans would be able to come 

5 in and sell with post-revolutionary marks? 

6 

7 

A. 

concept. 

There was discussion the fact, a 

Whether it would be agreeable or not 

8 is speculation, but the discussion was very 

9 clearly that, and we'll take Partagas as an 

10 example, a Cuban Partagas and at that time a 

11 Dominican made Partagas, we would find a way to 

12 allow both to exist in the marketplace. One did 

13 not preclude the other. 

14 But because we, General Cigar, owned 

15 the trademark in the United States, we would 

16 control the sale of a Cuban cigar under the name 

17 Partagas. 

18 Q. In the event the embargo was lifted, 

19 it would not have been in General Cigar's 

20 interest to exclude the Cuban Partagas from the 

21 U.S. market? 

22 

23 

A. 

Q. 

No. 

It would have been in your interest 

24 to bring that in subject to your control based 

25 on your assertion of trademark rights? 
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A. 

Q. 

Cullman, Jr. 

Yes. 

Was there a discussion at General 

4 Cigar of the potential for the Cubans to come 

5 into the premium market through brands that were 

6 not currently owned or controlled by U.S. 

7 companies? 

8 A. I don't remember specific discussions 

9 of that sort. 

10 Q. Were you aware that the Cubans were 

11 developing brands, post-revolutionary brands, 

12 that were not part of these litigations that 

13 determined ownership rights of the 

14 pre-revolutionary marks? 

15 A. I don't remember when I became aware 

16 of these other trademarks, but it certainly 

17 wasn't in the '70s and it certainly wasn't in 

18 the early '80s. 

19 Q. Certainly what? 

20 A. Was not in the early '80s, early 

21 '70s or '80s. 

22 

23 

24 when. 

25 

Q. 

A. 

Q. 

You're saying it was later? 

Yes, but I don't remember exactly 

Did you give instructions to any of 
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4 

Q. 

A. 

Q. 

Cullman, Jr. 

You knew Nicholas Freeman? 

Yes. 

And you're aware that Freeman had 

5 contacts with the Cubans? 

6 

7 

A. 

Q. 

Absolutely. 

And that he traveled fairly regularly 

8 to Havana as part of his business? 

9 

10 

A. 

Q. 

Yes. 

I understand he died recently, but he 

11 had, for many years had been one of the 

12 proprietors of Hunters & Frankau? 

13 

14 

A. 

Q. 

Yes. 

And for many years they had been the 

15 exclusive importer to the U.K. of the Cuban 

16 premium cigars? 

17 A. Many years is too loose, because for 

18 many years there were several importers of Cuban 

19 cigars in the U.K. 

20 Q. And one of them was Hunters & 

21 Frankau? 

22 A. And one of them was Hunters & 

23 Frankau. 

24 Q. And my understanding is that you were 

25 quite close to him? 
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Cullman, Jr. 

A. Yes. 

1 

2 

3 Q. And that you had known him probably 

4 since you were fairly young? 

5 A. No. I only knew him since I got 

6 involved with the cigar industry, so it must 

7 have been late '70s, early '80s. 

8 Q. Did you have any discussions with him 

9 in the late '70s 

10 

11 

A. 

Q. 

12 industry? 

No. 

-- regarding the Cuban cigar 

13 A. No. 

14 Q. Did you ever have any subsequent-

15 discussions with him about the Cuban cigar 

16 industry? 

Yes, absolutely. 17 

18 

A. 

Q. Do you recall about when that was and 

19 what the first things you talked about? 

20 A. No. He was an important player in 

21 the cigar industry around the world, so it was 

22 very natural for us to have discussions. I 

23 can't tell you when we first had discussions or 

24 what those first discussions were about. 

25 Q. Prior to 1992 or 1993, in other 
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2 words, pushing back into the '80s or late '70s, 

3 do you recall having any discussions with 

4 Nicholas Freeman regarding the Cohiba cigar? 

5 A. Yes, but I can't tell you when we 

6 first had discussions. 

7 

8 

Q. Do you recall the nature of those 

discussions? Was it around an event or an issue 

9 or was it general? 

10 

11 

A. 

general. 

No, it wasn't an event, it was 

There was no specific topic or 

12 specific reason to talk about just the brand 

13 Cohiba. 

14 Q. Do you recall any specifics other 

15 than you know you talked about Cohiba? 

16 A. You're asking before -- let's say in 

17 the '70s and '80s? 

18 

19 

MR. MARCUS: 

pre 1992. 

20 BY MR. GOLDSTEIN: 

No. The question was 

21 Q. I know there was -- in '92 or '93 

22 there was some specific contact with Freeman --

23 A. Yes. 

24 Q. -- and we'll get to that. 

25 I was talking more, you know, in an 
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2 earlier time period, if you recall in the '80s 

3 having discussions with him about the Cohiba. 

4 A. I had discussions and they were 

5 ongoing as to, relative to the Cohiba brand, but 

6 it was all the brands. He had a very different 

7 point of view about the ability of General Cigar 

8 to deal with Cubatabaco when the embargo lifted, 

9 and I don't remember when those discussions 

10 started but it had to have been late '80s and 

11 early '90s. 

12 Q. When you say "different point of 

13 view," different than your point of view? 

14 A. Yes, different from the General Cigar 

15 point of view. 

16 Q. What was the General Cigar point of 

17 view? 

18 A. As I mentioned before, the concept 

19 was to work with Cubatabaco on the imports of 

20 brands that General Cigar owned for the United 

21 States, so that General Cigar would distribute 

22 the Cuban brands that General Cigar owned and 

23 continue to sell those same brands that were 

24 made in Dominican Republic or Jamaica. 

25 Q. And Nicholas Freeman's different 
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2 

3 

Cullman, Jr. 

MR. MARCUS: Was it that long ago? 

MR. GOLDSTEIN: Yes, it was. 

4 BY MR. GOLDSTEIN: 

5 Q. was there specific discussion 

6 following his election regarding the possibility 

7 of the embargo being lifted? 

8 

9 

A. 

Q. 

I don't recall. 

Do you recall General Cigar or the 

10 CAA paying attention to the various, and you 

11 were just on the board about a month after the 

12 election, paying particular attention to 

13 developments in U.S./Cuban relations following 

14 Carter's election? 

15 A. Not particular. As I mentioned 

16 before many times, periodically there was 

17 speculations to when this embargo would be 

18 lifted and so periodically we would have 

19 discussions of this nature, but that's what they 

20 were, they were _periodic. 

21 Q. You don't remember or recall a 

22 particular flurry of activity or interest 

23 

24 

25 

regarding 

A. 

Q. 

following Carter's elect~on? 

If -- you're saying it was '77? 

Well, I guess it was -- you're right, 
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2 

Cullman, Jr. 

I'm off by a year. I apologize. He would have 

3 been elected in November of '76 and inaugurated 

4 in '77, and you would have not have been 

5 officially on the board for another year. I 

6 apologize for that. 

7 A. Well, it was around that same time 

8 when General Cigar negotiated with the Cifuentes 

9 family for those trademarks, and nearly the 

10 board expressed concern, why are you interested 

11 in buying these trademarks, you know, Cuba could 

12 be opened up tomorrow. 

13 And our view was that it was still an 

14 unknown, we didn't know when it would happen and 

15 if we had taken that tact, we wouldn't have been 

16 involved in the premium cigar business at all. 

17 But the concept is that it's always speculation 

18 as to when this would occur so ... 

19 And unfortunately this is, in my 

20 view, what got the Cuban families into the 

21 concerns, this trademark upset. They always 

22 thought that they would go back to Cuba, that 

23 this would not last. 

24 Anyway it is no longer -- you know, 

25 we can speculate all day long when this will 
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2 happen. 

3 

4 

Q. 

Cullman, Jr. 

Did General Cigar -- let me go back. 

You said when you proposed the 

5 purchases, the board asked these questions. 

6 

7 

8 

A. 

Q. 

Do you recall who on the board? 

No. 

Wasn't one of the motivators to 

9 purchase those names, the possibility that the 

10 embargo would be lifted? 

11 A. One of the motivators for those 

12 questions 

13 Q. No, wouldn't -- one of the motivators 

14 for General Cigar to buy Partagas would be that 

15 the embargo may be lifted, and therefore you 

16 would be able to sell Cuban Partagas in the 

17 United States. 

18 

19 

20 

21 

MR. MARCUS: Objection. Asked and 

answered. 

A. 

Q. 

That was not one of the motivations. 

Did you think at the time when, after 

22 Carter was elected, that it was more likely that 

23 the embargo would be lifted? 

24 

25 

A. 

Q. 

I don't recall. 

Do you recall that Carter lifted the 
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2 travel ban on u.s. citizens, u.s. nationals 

3 traveling to Cuba? 

4 A. I don't remember that, no. 

5 Q. You don't recall that he did that in 

6 1977, soon after he took office? 

A. No. 7 

8 Q. Do you recall that in the spring of 

9 1977, the u.s. and Cuban government agreed to 

10 exchange not exactly ambassadors, but to open 

11 intersections in each other's country? 

12 

13 

14 

A. 

Q. 

A. 

I don't recall, no. 

You don't recall that 

That happening at that time, no. I 

15 know that it exists today, but I didn't know at 

16 that time. 

17 Q. Do you recall now that you knew it 

18 was happening when it was happening? 

19 

20 

A. 

Q. 

No. 

Do you recall that the intersections 

21 were, in fact, open at each other's --

22 

23 

A. 

Q. 

I know today that they are open. 

And do you recall now that you knew 

24 at the time that the u.s. and Cuba had opened 

25 up 
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2 Cigar's decision to purchase Ramon Allones, to 

3 accept the purchase for Ramon Allones and 

4 Partagas, that it prepared internal documents 

5 evaluating the deal? 

6 I don't mean purely financial 

7 documents, more like 

8 A. Marketing documents? 

9 

10 

11 

12 

13 

Q. 

A. 

Q. 

A. 

Q. 

Marketing, tactics, strategies 

No, I don't recall any. 

-- pros and cons. 

No. 

I know I asked you about Ramon 

14 Allones and Partagas and Bolivar. 

15 Did General Cigar purchase in the 

16 '70s or '80s, any other pre-revolutionary Cuban 

17 brand? 

18 

19 

A. 

Q. 

I believe Flor de Cano. 

And do you recall when that was, when 

20 was that was done? 

21 

22 

23 

A. 

frame. 

Q. 

It had to have been in the same time 

Probably early '80s to mid '80s. 

Do you think it was five or six or 

24 more years after the Cifuentes marks? 

25 A. Yes. 
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2 

3 

4 

5 

Cullman, Jr. 

MR. MARCUS: Does he recall? Think 

or recall? 

MR. GOLDSTEIN: Think. 

A. If the Cifuentes family trademarks 

6 were purchased in '76, '77, then this was more 

7 than five years after that. 

8 Q. And then at some point General Cigar 

9 purchased Villazon & Company? 

A. 

Q. 

A. 

Correct. 

And what year was that? 

1997. 

10 

11 

12 

13 Q. And with that purchase they obtained 

14 certain pre-revolutionary marks as well? 

A. Correct. 

And which are those? 

15 

16 

17 

18 

19 

Q. 

A. Punch, Hoya de Monte Rey, El Rey del 

Mundo, Bances, Belinda, among others. I don't 

remember -- there are two others, sorry. Sancho 

20 Panza and Rafael Gonzalez. 

21 

22 

Q. 

A. 

Was Sancho Panza Cuban? 

I believe so. 

23 You asked for the pre-revolutionary 

24 brands. 

25 Q. Yes. 
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In 1977, the company, General Cigar, 

3 also invested in, I may have the name wrong, 

4 Havatampa or Havanatampa? 

5 A. Havatampa. There was a transaction 

6 between the two companies, yes. 

7 Q. And did that company hold 

8 pre-revolutionary marks, to your knowledge? 

9 

10 

A. 

Q. 

Not to my knowledge. 

Do you recall why the decision was 

11 made to purchase Flor de Cano? 

12 A. There are two reasons. 

13 The first, Ernesto Cano worked for 

14 the company and he had a long-term relationship. 

15 And secondly, it was a continuation 

16 of the strategy that was started with the 

17 purchase of the brands from the Cifuentes 

18 family. 

19 

20 

Q. 

A. 

And that strategy is or was? 

The strategy was to expand our 

21 offerings of brands in the premium cigar segment 

22 of the cigar industry. 

23 Q. Did you purchase during this time 

24 period, say '76 through the mid to late '80s, 

25 did you purchase non-Cuban premium brands? 

121 

/•' 



123 

Cullman, Jr. 

MR. MARCUS: Can I have the question 

read back, please? 

(Question was read back as follows: 

1 

2 

3 

4 

5 

6 

7 

8 

9 

"QUESTION: Did General Cigar register 

10 

11 

any Cuban post revolutionary brands other 

than Cohiba?") 

MR. MARCUS: It assumes that when they 

registered it, it was a post revolutionary 

Cuban brand. 

established. 

I don't think that's been 

12 BY MR. GOLDSTEIN: 

13 Q. Do you have any understanding that 

14 the Cuban Cohiba is not a post revolutionary 

15 brand? 

16 

17 

18 

A. 

Q. 

A. 

19 brand. 

20 Q. 

21 it is? 

22 

23 

A. 

Q. 

When? When is my understanding? 

Today do you have any understanding? 

Yes, today, it's a post revolutionary 

Today you have the understanding that 

Yes. 

What's you're saying is, at that time 

24 did you have an understanding? 

25 A. Again --



1 

2 

3 

4 

5 

6 

7 

8 

9 

Cullman, Jr. 

MR. GOLDSTEIN: What's that? 

MR. MARCUS: What is your position? 

MR. GOLDSTEIN: That we will be 

responding in due course. 

MR. MARCUS: So you don't have a 

position yet? 

MR. GOLDSTEIN: We don't have an 

official position. 

10 BY MR. GOLDSTEIN: 

11 Q. Let me show you what has just been 

12 marked as Plaintiff's Deposition Exhibit 340. 

13 It's a bad copy of an excerpt of Culbro's 1977 

14 Annual Report. And obviously you're free to 

15 take a look at it, but all I want to do is draw 

16 your attention to the last page of the excerpt, 

17 which is page 11. 

18 Just for the purposes of dating, I'm 

19 just going to ask you to look at the paragraph 

20 that says in the middle "Spurred by our 

21 successful reintroduction last year ... " 

22 

23 

24 

A. 

Q. 

25 paragraph? 

Uh-huh. 

(Witness complies.) 

Have you taken a look at that 
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2 

3 

A. 

Q. 

chllman, Jr. 

Yes. 

Does that refresh your recollection 

4 that General Cigar introduced the Partagas in 

5 1976 and the Ramon Allones in 1977? 

6 

7 

A. 

Q. 

Yes, it does. 

Okay. And here it says, "We began 

8 marketing Ramon Allones, another of our fine 

9 Cuban trademarks." 

10 When you refer to it as one of your 

11 fine Cuban trademarks, what is the company 

12 you're referring to? 

13 

14 

A. 

Q. 

Heritage. 

And so in marketing the Partagas and 

15 the Ramon Allones, did you market them in part 

16 on their Cuban heritage? 

17 A. Yes, because, in fact, Ramon 

18 Cifuentes was Cuban. 

19 Q. 

20 not Cuban? 

21 

22 

A. 

Q. 

The cigars themselves were obviously 

Not Cuban. 

And when you say "another of our fine 

23 Cuban trademarks," am I correct at this point in 

24 time, 1977, these were your only two Cuban 

25 trademarks? 
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2 

3 

A. 

Q. 

4 point. 

Cullman, Jr. 

Correct. 

And this brings me back to one other 

5 When you testified earlier about your 

6 conversations with Nicholas Freeman regarding 

7 marketing Partagas after the embargo was lifted 

8 with a Cuban Partagas in the U.S. market and a 

9 Dominican Partagas in the U.S. market, was that 

10 an idea you were throwing out with Nicholas or 

11 is that something that the company had 

12 considered as its approach? 

13 A. We did not have a written policy 

14 about our former Cuban brands, but we did have 

15 an understanding with -- between my father and 

16 myself, it certainly was our interest to have 

17 the Partagas that we made in Dominican Republic 

18 sell alongside a Cuban Partagas for all of the 

19 appropriate marketing reasons. 

20 Q. Had you done any market survey or 

21 market research? 

22 

23 

A. 

Q. 

No. 

Were you aware of any other examples 

24 of that anywhere in the world where an original 

25 brand, when I say "original," in other words, 
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2 it's associated with Cuban heritage, it wouldn't 

3 have to be Cuban, but it has a heritage 

4 associated with one country, the brand also 

5 exists in another country and marketed side by 

6 side? 

7 A. I can't recall an example at the time 

8 that we were formulating that concept, but 

9 certainly during the '80s many wine companies 

10 from Europe were buying wineries in the United 

11 States and marketing them if not under the same 

12 name, under similar names that alluded to their 

13 European heritage. 

14 

15 today. 

In fact, it goes the other way too 

Some California wines, wineries, are 

16 buying or doing joint ventures with European 

17 wineries to do the same. 

18 Q. Where they used the same mark but 

19 advertised that they're from different origins? 

20 

21 

A. 

Q. 

Yes. 

Were you aware of that at that time 

22 with regard to wineries? 

23 

24 

A. I'm not sure I can say that, but it 

was our concept. And I don't know whether it 

25 was anyone else's concept in any other 
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1 Cullman, Jr. 

2 companies, but that was certainly ours. 

3 Q. What did you see as the marketing 

4 advantage to having, say, a Cuban and a 

5 Dominican Partagas? 

6 A. Okay. Partagas and others of these 

7 brands at that time were established as a good 

8 premium cigar in the United States and was 

9 gaining market share, and offering a Cuban 

10 Partagas along with it, albeit it would be very 

11 distinctively different in the sense that the 

12 cigars would be different but also it would be 

13 plainly marked so consumers would not be 

14 confused, at least that was our concept, it 

15 would offer a brand extension in the very normal 

16 marketing efforts to enhance the value of a 

17 brand. 

18 Q. Have you more recently done any more 

19 research on that idea? 

20 A. As I said, we never did any research 

21 on the brand extension concept of Cuban selling 

22 alongside a non-Cuban, but we have examples of 

23 brand extensions all over the place. 

24 Q. Is this still sort of the plan for 

25 General Cigar? 
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1 

2 

3 

A. 

Q. 

Cullman, Jr. 

Yes, it would be our plan. 

I may have asked you this, but do you 

4 have any documents or any memos that reflect 

5 that proposal or that plan? 

6 

7 

A. 

Q. 

8 Cohiba? 

No. 

When did you first hear of the Cuban 

MR. MARCUS: Objection as to form. 

What do you mean by "the Cuban 

9 

10 

11 Cohiba"? 

12 BY MR. GOLDSTEIN: 

13 Q. Do you understand the question? 

14 A. I understand the question. 

15 Q. When did you first hear of the word 

16 "Cohiba" associated with cigars? 

17 A. I can't tell you exactly which year, 

18 but it was in a conversation with Oscar 

19 Boruchin. 

20 

21 

Q. 

A. 

And what was the conversation? 

The conversation was that he had, 

22 from friends and relatives that had gone to 

23 Cuba, had heard about this name "Cohiba," and 

24 that it was an interesting name and that it was 

25 being used as a cigar to give by Fidel Castro to 
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1 Cullman, Jr. 

2 visiting dignitaries. 

3 

4 that? 

5 

6 

Q. 

A. 

Q. 

Did Boruchin tell you who told him 

No. 

Do you recall him telling you 

7 anything else regarding the cigar? 

8 A. There may have been other 

9 discussions, but that was the gist of it in 

10 terms of that discussion and my first hearing of 

11 the name "Cohiba." 

12 Q. Do you know why he mentioned this to 

13 you? 

14 A. He knew we were interested in 

15 developing brands both for our premium business 

16 as well as our mass market business, so he 

17 thought it might be an interesting name. 

18 Q. So he brought it to your attention 

19 for the possibility of applying to register it? 

20 

21 

22 

MR. MARCUS: Objection. Calling for 

speculation as to what was in his mind, 

Mr. Boruchin's mind. 

23 BY MR. GOLDSTEIN: 

24 

25 

Q. Can you answer? 

MR. MARCUS: Can I have the question 
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2 

3 

4 

5 

6 

7 

Cullman, Jr. 

read back, please? 

(Question was read back as follows: 

"QUESTION: So he brought it to your 

135 

attention for the possibility of applying to 

register it?") 

A. That was not his initial thought. He 

8 thought it was an interesting brand, mark, name, 

9 for us to consider registering because he 

10 certainly didn't say go out and register it. 

11 Q. Did he tell you that he had any 

12 knowledge of its use in Cuba other than that 

13 President Castro gave it out as gifts? 

14 

15 

A. 

Q. 

No. 

Did he give you any information as to 

16 whether he knew whether it was sold in Cuba? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

No. 

Or sold outside of Cuba? 

No. 

MR. MARCUS: Can I have the question 

read back, please? 

(Record was read back as follows: 

"QUESTION: Did he give you any 

information as to whether he knew whether it 

was sold in Cuba? 



1 Cullman, Jr. 

2 "ANSWER: No. 

3 "QUESTION: Or sold outside of Cuba? 

4 " ANS WE R : No . " ) 

5 BY MR. GOLDSTEIN: 

6 Q. Did you ask him any questions about 

7 his knowledge of the use of the cigar? 

8 A. His knowledge was all secondhand, and 

9 a more interesting aspect of this was the name 

10 "Cohiba." That was what was attractive. So we 

11 didn't get into a long discussion and he had no 

12 way of knowing any of the facts surrounding 

13 Cohiba. 

14 Q. But in answer to my question, you 

15 didn't specifically ask him? 

16 A. I may have, but I don't remember. 

17 Q. Did he tell you at that time what the 

18 name "Cohiba" meant? 

19 A. I don't remember. 

20 Q. Do you recall asking him if it was a 

21 Spanish word or if it had a meaning? 

22 A. I don't remember when I learned about 

23 what the meaning was. It may not have been --

24 because I'm not sure he knew at the time. I had 

25 no way of knowing. 
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1 

2 

3 was? 

Cullman, Jr. 

Q. Do you recall where this conversation 

Did he call you up in the phone or it was 

4 in your offices? 

5 A. I was visiting him, working with him 

6 in the southern Florida market, and presumably 

7 it came up in discussions about our business. 

8 Q. Did he tell you how long ago he had 

9 heard of this name? 

10 A. It was recent. It was not specific. 

11 Q. Do you recall anything else from this 

12 initial conversation? 

13 A. No. 

14 Q. Did you ask him to do anything with 

15 regard to Cohiba? 

16 A. No. I think -- my thinking was that 

17 I would come back and discuss it with my 

18 colleagues at General Cigar. 

19 Q. Did you at any time have further 

20 discussions with Boruchin about Cohiba? 

21 A. I don't remember specific 

22 conversations. 

23 Q. Did he at some point provide you with 

24 a sample cigar, a sample band? 

25 A. I believe he did send us a sample of 
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1 

2 

3 

the band. 

Q. 

Cullman, Jr. 

I remember seeing that. 

Do you know when he did that in 

4 relation to when you first spoke to him? 

5 A. I don't remember, no. I don't 

6 remember. 

7 Q. Do you have any sense of how far 

8 apart --

9 

10 

A. It wasn't a year. It was within a 

year's time, but again, it's not specific. I 

11 couldn't remember. 

12 Q. Did you go back to New York to 

13 discuss it with your colleagues? 

14 A. Yes. 

15 Q. And when did you do that, like when 

16 you got back? 

17 

18 

19 

20 

A. 

Q. 

A. 

Soon after, yes. 

And who did you speak with? 

I don't remember specifically, but it 

was the management group. Clearly it must have 

21 included my father and at least David Burgh. 

22 Probably not at that time David Burgh. 

23 Whitwell. 

24 

25 

Q. 

A. 

Is Mr. Whitwell still alive? 

Yes, he is. 

Joe 
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1 

2 

3 

4 

5 

Q. 

A. 

Q. 

Cullman, Jr. 

Do you know where he lives? 

He lives in Arizona. 

Mexico, I'm sorry. In Mexico. 

Do you recall discussing this with 

6 anyone else? 

7 

8 

A. 

Q. 

9 Lilienfeld? 

10 A. 

No. 

Either Bob Lilienfeld or Ed 

Certainly not Ed Lilienfeld, because 

11 I never knew him. 

12 

13 recall. 

14 

15 

Q. 

A. 

16 Wollen. 

17 Q. 

It could well have been Bob. I don't 

Anyone else? 

I think John McLoughlin and Ross 

Do you recall speaking with 

18 Mr. Wollen about this? 

19 A. I don't remember having a specific 

20 conversation, no. 

21 Q. And do you know where Mr. McLoughlin 

22 is today? 

23 A. He is in the hospital here in New 

24 York. 

25 Q. Do you recall the nature of the 
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1 Cullman, Jr. 

2 conversations? 

3 A. Basically it was what do you think of 

4 the name "Cohiba"; what does it mean; how do we 

5 build a brand around that name. 

6 Q. Did you tell your colleagues that it 

7 was a cigar of Fidel Castro, associated with 

8 Fidel Castro? 

9 A. I repeated what I learned from Oscar 

10 Boruchin. 

11 Q. What do you recall people saying 

12 about the name? 

13 

14 

15 

16 

MR. MARCUS: You mean in those 

conversations? 

MR. GOLDSTEIN: In that group, yeah. 

A. They thought it was an 

17 interesting-sounding name, and when we learned 

18 about its origin and its background, it became 

19 more interesting. 

20 

21 

Q. 

learned 

Do you have any recollection that you 

when you say "its origin," what are 

22 you referring to? 

23 A. It's my understanding that Cohiba is 

24 a Taino Indian name for tobacco or cigar. 

25 Q. Do you have any recollection that 
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1 Cullman, Jr. 

2 strike the question. 

3 Do you believe it was at this initial 

4 period that you determined this Taina heritage 

5 or that that came approximately four years 

6 later? 

7 A. It couldn't have come four years 

8 later, because our whole approach, our marketing 

9 approach for that brand occurred very soon after 

10 we agreed to go forward with the concept. 

11 Q. Well, if I told you that the first 

12 documents indicating discussions at General 

13 Cigar are approximately four-and-a-half years 

14 earlier than the sales of the Dominican cigar, 

15 does that in any way refresh your recollection 

16 as to when you learned about the Taina? 

17 

18 

A. 

Q. 

No, it wouldn't. No. 

Did you have discussions in these 

19 initial meetings regarding the name's 

20 association with Fidel Castro? 

21 

22 

A. 

Q. 

Could repeat that question? 

In these initial discussions when you 

23 came back from Florida and talked to your 

24 management group, did you have discussions at 

25 that time about the name's association with 
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1 

2 

3 

Q. 

A. 

Cullman, Jr. 

The General Cigar Cohiba. 

I don't remember 1982, but if the 

4 records show that, then that must be. 

5 

6 

7 

Q. 

A. 

Q. 

I'm asking for your recollection. 

No. 

Did you, at the time of the initial 

8 contact with your group about the cigar, did you 

9 ask anybody to look into the cigar in Cuba to 

10 get more information about it? 

11 

12 

A. 

Q. 

No. 

Did you ask anyone to find out if it 

13 was being sold in Cuba? 

14 

15 

A. 

Q. 

I don't recall asking that question. 

Do you recall asking anyone to 

16 determine whether the cigar was used in other 

17 ways other than as gifts by Fidel Castro? 

18 

19 

A. 

Q. 

No. 

Do you remember asking anyone to find 

20 out, you know, how Castro used it in terms of 

21 like who was getting gifts? 

22 

23 

A. 

Q. 

At what time? 

I'm talking about this initial time. 

24 In other words, between the time you heard about 

25 it and the time you applied to register it. 
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2 

3 

4 

5 

Cullman, Jr. 

MR. MARCUS: So what is the question 

now? 

MR. GOLDS TE IN: Cohiba. "It" meaning 

Cohiba. 

6 BY MR. GOLDSTEIN: 

7 Q. The question was, did you ask anyone 

8 to try to find out about how Fidel Castro was 

9 using it, you know, who he was giving gifts to. 

10 

11 

A. 

Q. 

No. 

Did you speak to any Europeans, any 

12 European ties to Cuban cigars about the name? 

13 A. No. 

14 Q. Do you know if anybody -- whether or 

15 not you asked someone to do it, do you know if 

16 any of the things that I referred to was done by 

17 your people, meaning to investigate its use or 

18 sales in Cuba or elsewhere? 

19 

20 

A. 

Q. 

I do not know, no. 

Just so we're clear, in addition to 

21 your individual knowledge, as the company's 

22 30 (b) ( 6) witness on the extent of General 

23 Cigar's knowledge of the use of the Cohiba by 

24 Cubatabaco or Fidel Castro, did you make any 

25 effort prior to coming here today to determine 
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1 Cullman, Jr. 

2 whether anyone else had knowledge other than 

3 what you have? 

4 

5 

A. 

Q. 

6 deposition. 

7 A. 

Coming here today? 

Yes, in preparation for this 

General Cigar generally would have 

8 used its counsel to do the normal research on 

9 the -- you know, the ability to register this 

10 brand as a brand, so I was counting, I think the 

11 company was counting on its attorneys to do so. 

12 Q. Do you know if the attorneys did 

13 factual research into whether the brand was 

14 being used or sold in any particular way within 

15 Cuba or outside of Cuba? 

16 

17 

A. 

Q. 

No, I do not know. 

Do you know if they were instructed 

18 to do that? 

MR. MARCUS: Objection. 

You're asking -- getting into a 

privilege area. 
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19 

20 

21 

22 

23 

24 

25 

MR. GOLDSTEIN: I'm asking if he knows 

whether counsel was instructed to do factual 

research into the use or sales of the Cuban 

Cohiba. 



1 

2 

3 

4 

5 

6 

7 

Cullman, Jr. 

MR. MARCUS: Wait a minute. 

MR. GOLDSTEIN: I know. 

MR. MARCUS: It calls for a yes or no. 

Do you know? 

A. I do not know. 

Q. You yourself didn't give such an 

8 instruction? 

9 

10 

A. 

Q. 

No, I did not. 

When it came to registering, applying 

11 to register marks here in the United States, did 

12 you deal directly with that work would have 

13 been handled by Morgan & Finnegan? 

14 

15 

A. 

Q. 

Yes. 

And did you deal directly with Morgan 

16 & Finnegan or would you delegate that? 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

I would delegate that. 

And who was the primary contact? 

MR. MARCUS: If you know. 

At that time? 

MR. GOLDSTEIN: Yes. '70s, late '70s. 

I do not know the late '70s, no. 

Do you know if it would have been 

24 Charlie Sparkes who would have been the person 

25 at that time? 
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1 

2 A. 

Cullman, Jr. 

Again, I would have to speculate and 

3 I don't remember and I don't recall the actual 

4 process. 

5 Q. Whether from attorneys or internally 

6 within your company, were you provided with 

7 information regarding the use or sales of the 

8 Cuban Cohiba within or outside of Cuba? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. No. 

MR. MARCUS: You have to slow down. 

THE WITNESS: Sorry. 

MR. MARCUS: I'm going to object to 

the question as assuming a fact that's not 

been established. Objection as to form. 

MR. GOLDSTEIN: Are you objecting to 

the Cuban Cohiba or are you objecting to 

something else so I can correct it? 

MR. MARCUS: Let's read the question 

back, please. 

(Question was read back as follows: 

"QUESTION: Whether from attorneys or 

internally within your company, were you 

provided with information regarding the use 

or sales of the Cuban Cohiba within or 

outside of Cuba?") 
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2 

3 

4 

5 

6 

7 

8 

9 

Cullman, Jr. 

MR. MARCUS: Objection. It assumes 

that they were used for sales of the Cohiba 

brand in or out of Cuba at that time. 

MR. GOLDSTEIN: Well, the question 

wasn't meant to do that but ... 

MR. MARCUS: Well, that's the way --

that's like when did you stop beating your 

mother. 

10 BY MR. GOLDSTEIN: 

11 Q. And you've already answered that. 

12 You answered no. 

13 

14 

A. 

Q. 

Yes. 

And you have not asked anybody from 

15 within the company, prior to this deposition, 

16 for whether they had additional information? 

17 

18 

A. 

Q. 

No, I did not. 

Did you specifically ask Mr. Boruchin 

19 to obtain the band for the Cohiba if he could? 

20 

21 

22 

23 

24 

A. 

Q. 

A. 

A. 

I don't remember. 

Do you know why he sent you the band? 

I have to --

MR. MARCUS: Do you know why? 

He was trying to follow up on our 

25 conversation, that's why. 
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1 

2 Q. 

Cullman, Jr. 

If your interest was in the name, do 

3 you know why the band would have been of 

4 interest? 

5 A. Because it was just that, of 

6 interest. 

7 Q. Do you know if a search was done to 

8 determine if Cohiba was registered in Cuba prior 

9 to your application? 

10 

11 

A. 

Q. 

No, I do not know. 

Did you give instructions to have a 

12 search done? 

13 

14 

A. 

Q. 

No. 

Did you give instructions not to have 

15 a search done? 

16 

17 

18 done? 

19 

20 

A. 

Q. 

A. 

Q. 

No. 

Do you know why there was no search 

No. 

Did General Cigar do a search, 

21 General Cigar's counsel, do a search of whether 

22 the Cohiba was registered anywhere, the name 

23 "Cohiba" for cigars was registered outside of 

24 Cuba? 

25 MR. MARCUS: When? 
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1 

2 

3 

4 

5 

6 done? 

Cullman, Jr. 

MR. GOLDSTEIN: Prior to applying to 

register the mark. 

A. No. 

Q. Do you know if any such searches were 

7 A. No. 

8 Q. Do you know if a search was done of 

9 the U.S. Patent and Trademark Office prior to 

10 applying to register it? 

11 

12 

A. 

Q. 

No. 

Do you recall giving any instructions 

13 not to do such a search? 

14 

15 

A. 

Q. 

No. 

Do you recall giving an instruction 

16 not to search the TMA, the tobacco manufacturers 

17 registry? 

18 

19 

20 

21 

22 

23 

A. No. 

MR. MARCUS: What's the question? 

Slow down, please. 

(Question was read back as follows: 

"QUESTION: Do you recall giving an 

instruction not to search the TMA -- ") 

24 BY MR. GOLDSTEIN: 

25 Q. Not to search the registered marks of 
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1 Cullman, Jr. 

2 the TMA. 

3 MR. MARCUS: Do you have any such 

4 

5 

6 

recollection? 

A. Absolutely not. 

Q. Would you have given such an 

7 instruction? 

8 

9 

10 

11 

MR. MARCUS: Objection to the form of 

the question. It calls for speculation. 

What do you mean would you have given 

that? 

12 BY MR. GOLDSTEIN: 

13 Q. Can you think of a reason to give 

14 that instruction? 

A. No. 15 

16 Q. Did anybody ever come back to you and 

17 tell you that prior to applying to register it, 

18 that this was a brand of Castro's that was sold 

19 in Cuba or used in Cuba? 

MR. MARCUS: Can I have the question 

read back, please? 

(Question was read back as follows: 
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21 

22 

23 

24 

25 

"QUESTION: Did anybody ever come back 

to you and tell you that prior to applying 

to register it, that this was a brand of 



1 

2 

3 

4 

5 

6 

Cullman, Jr. 

Castro's that was sold in Cuba or used in 

Cuba?") 

A. No. 

Q. Let me show you what was previously 

marked as Plaintiff's 166. It's two pages. The 

7 second one is labeled GC 004813, the first one 

8 the label is cut off, but it's GC 4812, and it 

9 also has a P number from the other litigation 

10 you had over at Cohiba. 

11 Looking at the first page, do you 

12 know what this document is? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

me. 

note? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

It's a note from Oscar Boruchin to 

And what's the date of it? 

March 19th, 1978 presumably. 

And do you recall - - and what is the 

You mean you want me to read it? 

Yes. Why don't you do that. 

"Edgar, this is famous Cohiba. I 

22 could not get the empty box but is a box similar 

23 to our 898 in wood, but shape as a regular 

24 

25 

Rothschild" 

that's Baron. 

and then a B something. I assume 

"Kind regards, Oscar." 
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1 

2 Q. 

Cullman, Jr. 

And then on top is a black and white 

3 of the Cohiba, the word "Cohiba"? 

4 

5 

A. 

Q. 

Yes. 

Do you recall receiving this note 

6 with the Cohiba band? 

7 A. I recall seeing it in preparation for 

8 this deposition, but I do not recall having seen 

9 it before. 

10 Q. If you look on the second page, it's 

11 a poor copy of the same note and then there's 

12 handwriting around the Cohiba mark. There's a 

13 little point, "White, black, tan, black." 

14 Do you know whose handwriting that 

15 is? 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

No, I don't. 

It's not yours? 

No, it's not. 

Do you recall getting the actual 

20 label as opposed to a copy of the label? 

21 

22 

23 

A. 

Q. 

A. 

I don' t recall. 

Do you recall getting the cigars? 

No. I did not get a cigar so I 

24 recall not getting a cigar. 

25 Q. Do you recall having any 
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1 Cullman, Jr. 

2 conversations with Mr. Boruchin regarding what 

3 he sent you, where he got it from? 

4 

5 

A. 

Q. 

No. 

Do you recall how long after you 

6 spoke to Boruchin you first received this note? 

A. I don't, no. 

Q. Let me show you what was previously 

7 

8 

9 marked as Plaintiff's Exhibit 302. It's dated 

10 12-12-77 and it has the initials CHS. 

11 

12 Sparkes? 

13 

14 

A. 

Q. 

You understand that's for Charles 

Yes. Yes, I do. 

Do you recall now discussing --

15 looking at this memo, do you recall discussing 

16 this with your people, your management about 

17 this time, end of 1977? 

A. I don't, no. 

MR. GOLDSTEIN: I'll state for the 
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20 

21 

22 

23 

record that this is the earliest document we 

have from General Cigar referring to the -

earliest document, internal document, 

referring to the Cohiba. 

24 BY MR. GOLDSTEIN: 

25 Q. "Bob received list set forth below 



1 Cullman, Jr. 

2 from EMC junior for possible trademarks which 

3 would be used a year or so from now from 

4 Dominican Republic." 

5 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

EMC junior is you? 

Yes. 

And is Bob, Bob Lilienfeld? 

I believe that is true. 

Do you recall giving Mr. Lilienfeld a 

10 list for Cohiba, Cienfuegos and Vinales? 

11 

12 

A. 

Q. 

I don't remember. 

Do you know what the origin of the 

13 idea to apply to register Cienfuegos and Vinales 

14 come from? 

15 

16 

A. 

Q. 

No, I don't. 

Now, for Cohiba it says "presently 

17 used in Cuba," that's typed, and then in 

18 handwriting "Castro's cigar brand." 

19 Do you have any information on the 

20 source for "presently used in Cuba"? 

21 A. No. 

22 Q. Do you have any information on the 

23 source for "Castro's cigar brand"? 

24 A. Based on discussions I had with Oscar 

25 Boruchin, as I have stated before, he indicated 
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1 Cullman, Jr. 

2 that that was Fidel Castro's brand or cigar that 

3 he was using to give out to visiting 

4 dignitaries. 

5 Q. Do you recall any discussion at 

6 General Cigar at this initial period, prior to 

7 applying to register the mark, as to whether or 

8 not the Cubans would have taken steps to protect 

9 the name of the mark, the name of the cigar 

10 associated with Fidel Castro? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. MARCUS: Can I have it read back 

please? 

(Question was read back as follows: 

"QUESTION: Do you recall any 

discussion at General Cigar at this initial 

period, prior to applying to register the 

mark, as to whether or not the Cubans would 

have taken steps to protect the name of the 

mark, the name of the cigar associated with 

Fidel Castro?") 

MR. MARCUS: You understand the 

question? 

THE WIT NE S S : Not really. 

A. Can you rephrase it? 

Q. Did you have any discussions at 
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2 General Cigar, prior to applying to register 

3 Cohiba, as to whether the Cubans, when I say 

4 "the Cubans," the Cuban cigar industry or 

5 somebody in Cuba, would have taken steps to 

6 protect the name associated with the cigar that 

7 Fidel Castro was giving out? 

A. 

Q. 

You're referring to Cohiba? 

Yes. 
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8 

9 

10 

11 

12 

13 

MR. MARCUS: And do you understand the 

question now? 

He's asking if you recall any 

discussion on that subject. 

14 BY MR. GOLDSTEIN: 

15 Q. Do you recall any discussion? 

16 A. On the subject of Cuba trying to 

17 protect the name Cohiba? 

18 Q. Yes. Gee, it's Fidel Castro's brand, 

19 I wonder if they registered it down in Cuba, 

20 discussions like that. 

21 A. No. 

22 Q. Or, you know, gee, if it's Fidel 

23 Castro's, I wonder whether the Cubans have done 

24 anything to prevent other people from using it. 

25 A. I don't recall that being the tenor 
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2 of the discussions, no. 

3 Q. Or whether we should check to see if 

4 it's been registered in Cuba or registered 

5 anywhere else. 

6 A. Definitely not. I don't remember 

7 that at all. 

8 Q. Do you remember thinking to yourself 

9 whether or not, at that time thinking to 

10 yourself, boy, if this is Castro's cigar, the 

11 Cubans must have done something, registered it, 

12 applied to ｲ･ｧｾｳｴ･ｲ＠ it? 

13 "A. Again, our emphasis here was on the 

14 name "Cohiba" and its applicability to the U.S. 

15 market, which is where we could sell products, 

16 and so the association with Fidel Castro was not 

17 a big selling point. It was of interest, but it 

18 wasn't something that we were going to use as a 

19 selling point. 

20 

21 

Q. I understand that. I understand what 

you're saying. I guess what I'm asking is 

22 something else ｡ｾ､＠ maybe I'm not communicating 

23 it well; and that is, did it occur to you that 

24 the cigar associated in Cuba with Fidel Castro, 

25 the Cohiba, would have been registered in Cuba 
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2 to prevent unauthorized use of that mark in 

3 Cuba? 

4 

5 

6 

7 

MR. MARCUS: Do you recall any 

thoughts of that? 

A. No, absolutely not. 

Q. Do you recall thinking that I wonder 

8 if the Cubans have done anything to prevent 

9 other use of that name, for example, in the 

10 European market? 

11 

12 

A. 

Q. 

No. 

Are you aware of any action taken by 

13 General Cigar, prior to applying to register the 

14 mark, concerning use and sale of the Cohiba 

15 within Cuba? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. MARCUS: Can I have the question 

back? 

(Question was read back as follows: 

"QUESTION: Are you aware of any 

action taken by General Cigar, prior to 

applying to register the mark, concerning 

use and sale of the Cohiba within Cuba?") 

MR. MARCUS: Objection to the form of 

the question. 

all. 

I don't think it's clear at 
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2 BY MR. GOLDSTEIN: 

3 Q. Prior to General Cigar's applying to 

4 register the mark, are you aware of any effort 

5 at all undertaken by General Cigar to determine 

6 the use or sales of the Cohiba mark, of the 

7 Cohiba cigar within Cuba? 

MR. MARCUS: You mean whether there 

was use or sales? 

MR. GOLDS TE IN: Whether they took any 
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8 

9 

10 

11 

12 

13 

14 

steps to determine whether there were use or 

sales or determine the extent of use or 

sales, to determine the extent of gift 

giving. 

15 A. No. 

16 Q. Are you aware of any efforts taken by 

17 General Cigar to determine if anyone had 

18 registered the mark Cohiba in Cuba or outside of 

19 Cuba, prior to applying to register the mark? 

20 A. I think the only effort was in the 

21 United States. 

22 Q. And what did you do in the United 

23 States? 

MR. MARCUS: You're asking -- you 24 

25 want a memory test? 
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2 

3 

4 

5 

MR. GOLDSTEIN: I'm asking if he knows 

what they did in the United States. 

A. I do not know. 

Q. If you look under the listing of the 

6 first four marks on that memo, in the memo from 

7 Sparkes, it says, "Told him the first three seem 

8 clear as of March of this year according to 

9 trademark renewal register for 1977, but we 

10 would need an outside search to update same." 

11 

12 

13 

A. 

Q. 

Do you see that? 

Yes. 

Then at the bottom, could you read 

14 in the last paragraph, could you read that 

15 paragraph into the record? 

16 A. "Edgar Cullman, Jr. does not 

17 particularly want a TMA search. He says that he 

18 is satisfied to have the use made on any cigar. 

19 If so, I could have a grain label made up for 

20 the first three marks and at least have a first 

21 use made of the marks in commerce. " 

22 Q. Looking at that memo, do you recall 

23 telling anyone you didn't want to do a TMA 

24 search? 

25 A. No. 
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2 Q. Do you know where that comes from? 

3 A. No idea. 

4 Q. Do you know if a U.S. Patent and 

5 Trademark Office search was done before the mark 

6 was applied for? 

7 

8 

A. 

Q. 

No. 

The fourth mark on here, La Flor de 

9 Cano, is that the Flor de Cano we were talking 

10 about earlier? 

11 

12 

A. 

Q. 

Yes. 

Do you know where this information 

13 comes from regarding the South African 

14 registration of El Cano? 

15 

16 

A. 

Q. 

No. 

Do you know if General Cigar's 

17 counsel did an international search? 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

No. 

You don't know? 

No, I do not know. 

Let me show you what was previously 

22 marked 303, Plaintiff's Exhibit 303, and I'll --

23 with a GC 2003A as the number, and I'll give you 

24 a prior version which was redacted. This is 

25 unredacted so it's slightly easier to read. 
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2 This is Plaintiff's Exhibit 136 and it's GC 

3 2003. All that means is that it was originally 

4 produced with some of the information whited out 

5 and then that information was then provided 

6 later. 

7 This document has a date of 12-14-77. 

8 

9 A. 

Do you see that? 

Yes. It's a little unclear, but I 

10 guess it's 14. 

11 Q. It has the same three marks as the 

12 prior one with the "EMC suggests Cohiba, 

13 Cienfuego, Vinales." 

14 Do you see that? 

15 A. Yes, I do. 

16 Q. And looking at either of these two 

17 documents does not in any way refresh your 

18 recollection regarding Cienfuegos or Vinales? 

19 A. To be specific about it, I don't 

20 remember these as my suggestions. 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

Do you know what Cienfuegos is? 

I believe it's a town in Cuba. 

And Vinales? 

That as well. 

Now, on the top of the document it 
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2 says, "Sold in Cuba, brand in Cuba, Castro's 

3 brand cigars." 

4 Do you know who -- can you tell by 

5 looking at that who wrote that? 

6 

7 

A. 

Q. 

No, I don't. 

Does the handwriting look familiar 

8 even if you can't identify it? 

9 

10 

A. 

Q. 

No. 

Do you have any information on where 

11 the person who wrote that got the information 

12 that the Cohiba was sold in Cuba? 

13 

14 

A. 

Q. 

No. 

Do you know who would have had access 

15 to this document; in other words, who would have 

16 been involved either in writing it or would have 

17 had access to the project? 

18 A. I think those people that we 

19 discussed before, so I don't know. 

20 Q. Can you exclude anybody's 

21 handwriting? 

22 And let me just ask you a couple 

23 names. 

24 Can you tell whether it is or isn't 

25 Robert Lilienfeld's? 
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2 attorneys involved in that process? 

3 

4 

5 

6 

A. 

Q. 

A. 

Q. 

Other than Harry Marcus you mean? 

Yes. 

No. 

Harry is the one, Mr. Marcus is the 

7 one you generally deal with directly on 

8 trademark matters or just for the Cohiba you 

9 recall dealing with Mr. Marcus? 

MR. MARCUS: What is the question? 
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10 

11 

12 

13 

The first part of the question was 

present tense, the other one is do you 

recall, so are you asking about now or then? 

14 BY MR. GOLDSTEIN: 

15 Q. On the Cohiba project, do you have 

16 any recollection of any attorneys being involved 

17 other than Harry Marcus? 

18 

19 

20 

21 

22 

A. No. 

Q. Let me show you what was marked as 

Plaintiff's Exhibit 138. It's dated December 

14, 1977. It's a letter from Sparkes to the 

Tobacco Merchants Association of the U.S. It's 

23 requesting a search of your files for the 

24 following mark for cigars, Cohiba, and in the 

25 top it says in handwriting "Not mailed." 
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2 Do you have any knowledge or 

3 information of the decision not to determine 

4 not to search the TMA files? 

5 A. No. 

6 Q. Let me show you what was previously 

7 marked as Plaintiff's Exhibit 304. 

8 And for my first question is, have 

9 you seen this document before? 

10 A. Have I seen this document before? 

11 Q. Yes. 

12 A. No. 

13 Q. Do you recognize the main handwriting 

14 or the slightly different handwriting at the 

15 bottom, the different handwriting at the bottom? 

16 A. No. 

17 Q. The document 1S dated December 22nd, 

18 1977 and "u.s. TM regs with Cuba for cigars." 

19 And it lists several marks, including "Cohiba, 

20 cigar of Castro." 

21 Do you know what the document is for? 

22 A. No. 

23 Q. Do you recall any discussions about 

24 making a list of cigars associated with Cuba or 

25 cigars available for registration? 
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attorney. 

A. I think it was less important. We 

4 were interested only in the United States, so 

5 whether out of practice our attorneys did that 

6 search, I don't know. 

7 Q. Do you have any understanding as to 

8 why somebody in your office referred to the 

9 Cohiba as Castro's brand or brand in Cuba? 

10 A. The only way it would be is from the 

11 original conversations with Oscar Boruchin. 

12 

13 

Q. 

office 

Do you know whether anyone in your 

I mean can you sit here today and say 

14 I know no one in my office went out and tried to 

15 find out more information about the Cohiba? 

16 A. I don't know whether anyone did or 

17 not. 

18 Q. Was there a reason that you didn't 

19 try to find out more about the Cuban Cohiba 

20 prior to applying to register the mark in the 

21 U.s.? 

22 

23 

MR. MARCUS: Objection to form when 

you say "Cuban Cohiba," again. 

24 BY MR. GOLDSTEIN: 

25 Q. The Cohiba that was being used in 
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2 application? 

3 A. I think I answered that already, but 

4 no , I do not. 

5 Q. Did General Cigar at this time, the 

6 late '70s, monitor general media for articles 

7 concerning the U.S. cigar industry? 

8 A. U.S. cigar industry? Not on a formal 

9 basis, but everybody within the company read 

10 general news magazines and newspapers, et 

11 cetera, so there wasn't a clipping service per 

12 se. 

13 Q. Was one of the magazines that was 

14 read Forbes magazine? 

15 

16 

17 

18 

19 

A. 

A. 

Q. 

A. 

In late '77 and early '80? --

MR. MARCUS: What's the dates? 

Late '70s and early '80s, right? 

Uh-huh. 

I don't know whether I had a 

20 subscription to Forbes magazine, but I would 

21 believe that others would have within the 

22 company. 

23 Q. And do you recall Forbes doing 

24 articles on your company in the late '70s? 

25 A. I don't remember specifically when 
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2 they did articles, but Forbes and Business Week 

3 had done articles on General Cigar and Culbro. 

4 Q. Let me show you a photocopy of a 

5 cover of Forbes and a contents and masthead, and 

6 then an article on Dan Luftkin from June 15, '76 

7 in Forbes magazine, and it's about how Luftkin's 

8 invested or Luftkin's group invested $10 million 

9 in Culbro Corp., formerly General Cigar, and a 

10 seat on the board? 

11 

12 

13 

A. 

Q. 

A. 

Uh-huh. 

Do you recall that article? 

No. I remember the circumstances but 

14 I don't recall the article. 

15 Q. Do you not have a recollection today? 

16 I mean sitting here today, do you think you 

17 would have known about it then or you just have 

18 no idea? 

19 A. It's a long time ago so I don't have 

20 specific memory of this article then or now 

21 looking at it. 

22 Q. Do you recall if anybody in 

23 particular at the company had a subscription to 

24 

25 

Forbes? 

A. 

Do you know if your father did? 

I would have to believe that he had a 
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2 subscription. 

3 As I said before, I think there were 

4 others within the company that probably had a 

5 subscription, but I did not. 

6 Q. In the late '70s, do you have a 

7 recollection that there were very few articles 

8 in the mainstream press regarding the U.S. cigar 

9 industry? 

10 A. It would have been unusual to see an 

11 article about the cigar industry in the 

12 mainstream press. 

13 Q. And because it was relatively 

14 unusual, it came to the attention of General 

15 Cigar when that occurred? 

16 

17 

18 

19 

20 

MR. MARCUS: Objection to the form of 

the question. 

hypothetical. 

It's purely speculative, 

Are you asking for a fact, a 

recollection or just speculation? 

21 BY MR. GOLDSTEIN: 

22 

23 

24 

25 

Q. You can answer. 

MR. MARCUS: Let's have the question 

read back, please. 

MR. GOLDSTEIN: The objection is on 
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the record. 

MR. MARCUS: But I'd like him to hear 

the question. 

(Question was read back as follows: 

"QUESTION: And because it was 

190 

1 

2 

3 

4 

5 

6 

7 

8 

9 

relatively unusual, it came to the attention 

of General Cigar when that occurred?") 

A. I would believe, and I don't recall 

10 specifics, but I believe that articles of 

11 interest would have come to the attention of 

12 management at General Cigar relative to the 

13 cigar industry. 

14 Q. Let me show you a copy of the cover 

15 page and masthead and an article on the last 

16 page from the March 15, 1976 Forbes. 

17 Do you see the article, "But a Good 

18 Cigar 1.s a Smoke"? 

19 

20 

21 

22 

A. 

Q. 

A. 

Q. 

Yes. 

And that's a picture of your father? 

Yes, it is. 

And you recall that article by Forbes 

23 regarding your father? 

24 

25 

A. In a general way, yes. I remember 

the picture. I don't remember what the specific 
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2 article was about. 

3 Q. You recall being aware of it at the 

4 time? 

5 A. As I said, it's a long time ago. It 

6 looks familiar to me but I don't -- there were a 

7 lot of articles over the years so I can't say 

8 specifically I remember reading this article, 

9 but I can't believe I didn't. 

10 Q. You had an understanding that Forbes 

11 occasionally had articles concerning not only 

12 the cigar industry, but your company 

13 specifically at that time? 

14 A. I would be aware if there would be, 

15 yes. 

16 Q. Were you aware of the article in 

17 Forbes magazine at the time it came out 

18 regarding help from Havana, discussing the 

19 potential impact of lifting of the embargo on 

20 the U.S. cigar industry? 

21 A. I remember seeing it during 

22 preparation for this deposition, but I do not 

23 recall it before then. 

24 Q. I'm showing you a copy of the cover 

25 page of the November 15, 1977 Forbes and a 
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2 masthead and table of contents, and the last 

3 page, from page 69 of the November 15th, "Help 

4 

5 

from Havana? The U.S. cigar industry is in bad 

odor. Can Cuban tobacco help it relight?" 

6 It's your testimony you were not 

7 aware of this article when it came out? 

A. No. 

MR. MARCUS: Wait a minute. 

A. No, wait a second. 

MR. MARCUS: Let's slow down. 

THE WITNESS: Sorry. 

MR. MARCUS: Ask the question, please, 

and then we'll see. 

(Question was read back as follows: 

"QUESTION: I'm showing you a copy of 

the cover page of the November 15, 1977 

Forbes and a masthead and table of contents, 

and the last page, from page 69 of the 

November 15th, "Help from Havana? The U.S. 

cigar industry is in bad odor. 

tobacco help it relight?" 

Can Cuban 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

It's your testimony you were not aware 

of this article when it came out?") 

MR. MARCUS: He's asking if that's 
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your testimony, that you were not aware. 

A. I do not remember, recall, today 

reading that article. I may have well have read 

5 it at the time that it came out, but this is 

6 November 1977, a long time ago, so it's very 

7 fuzzy to remember if I read this article or not. 

8 Q. The article comes out four weeks 

9 before the first document General Cigar produced 

10 to us referring to Cohiba, and the article dated 

11 November 15, 1977 refers to Fidel's favorite 

12 brand Cohiba. 

13 My question is, do you have any 

14 recollection of reviewing this article or seeing 

15 this article prior to the decision made at 

16 General Cigar to apply for the Cohiba mark? 

17 

18 

A. I do not recall. As I said, it's a 

long time ago. It would have been very hard to 

19 remember whether this was an article we saw. 

20 As I told you before, I saw this 

21 article in preparation for this deposition, so 

22 now it's more familiar to me. 

23 Q. As you think about this article and 

24 look at this article, is it your testimony that 

25 the Cohiba first came to your attention through 
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2 Oscar Boruchin? 

3 

4 

A. 

Q. 

It is my testimony, yes. 

And is it your testimony that this 

5 article had no influence on the decision to 

6 apply for the Cohiba mark? 

7 

8 

A. 

Q. 

It had know influence. 

Do you recall discussing this article 

9 with anyone at General Cigar? 

10 

11 

A. 

Q. 

No. 

Do y6u recall anybody raising when 

12 you suggested, EMC suggested, when you suggested 

13 the use of Cohiba, do you recall anybody 

14 referring to the Forbes article? 

15 

16 

A. 

Q. 

I do not recall. 

Do you recall how long it was between 

17 when you first spoke to Boruchin the first time 

18 and you provided the list of marks to Bob, to 

19 Lilienfeld? 

20 

21 

A. I don't recall sending a list to Bob. 

I do 'recall having this conversation 

22 with Oscar which we've talked about, and 

23 returning from i trip, a sales trip, to south 

24 Florida and having a general discussion about 

25 the pros and cons of the mark or the name 
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2 "Cohiba." 

3 Q. The reporter, who is unnamed in the 

4 article, towards the last -- in the last 

5 paragraph says that, referring to the Cubans, 

6 "There is a marketing hurdle. U.S. trademarks 

7 from the historic Havana Houses, H.Upmann, 

8 Montecristo and Partagas, among others, are now 

9 all held by American firms, chiefly Gulf and 

10 Western. That means state-owned Cubatabaco must 

11 sell here under unknown colors and brands it has 

12 now developed in contrast sharply with the 

13 bureaucratic old lines." 

14 I guess my question is, the reporter 

15 had figured it out, that that was the only way 

16 the Cubans were going to be able to market 

17 outside of the control of the U.S. companies. 

18 Hadn't General Cigar also figured 

19 that out? 

20 A. As I mentioned before, it was never 

21 our intention to prevent Cuban cigars from 

22 coming and being marketed in the United States, 

23 but it was our intention to be working with them 

24 

25 

so that it would happen. And, you know, 

Partagas was our start and others followed. It 
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2 was our intent not to exclude a Cuban Partagas 

3 from coming into this country, but just the 

4 opposite; we would love to promote it. 

5 Q. But it was your intent to be able to 

6 control the Cuban Partagas coming into the 

7 country? 

8 

9 

A. 

Q. 

Yes, or at least play a role. 

As well as, for example, the same 

10 with the Cohiba if the Cubans decided to try to 

11 market that one internationally as well? 

12 A. Well, at the time, we were unaware 

13 that Cohiba was anything other than this gift 

14 that Fidel was giving to visiting dignitaries. 

15 

16 

Q. The article refers to this as Fidel's 

favorite brand. It doesn't refer to him giving 

17 it out as gifts. 

18 

19 

A. 

Q. 

I understand what it says. 

Your memos referred to "presently 

20 used in Cuba," "Castro's cigar brand," "sold in 

21 Cuba," "brand in Cuba," Castro's brand cigars." 

22 There's no reference to gifts. 

23 Is it your testimony that, to your 

24 knowledge, the information in General Cigar's 

25 internal documents do not come at least in part 
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determination whether to do an 

199 

1 

2 

3 

4 

investigation, did this article factor in at 

all?") 

5 A. I am not aware that this article 

6 would have factored into an investigation. 

7 Q. Did Culbro own White Owl at this 

8 time? 

9 A. Through its subsidiary General Cigar, 

10 yes. 

11 Q. And in the article in the second 

12 paragraph, "Meanwhile, major corporations with 

13 cigar divisions, American Brands, Culbro, Gulf 

14 and Western, run ads aimed at stealing each 

15 other's customers. One White Owl spot 

16 caricatured the hearty burghers depicted by 

17 Dutch Masters; an El Producto newspaper campaign 

18 began, 'Attention A&C, Garcia y Vega smokers. 

19 Meet your new cigar.'" 

20 Garcia y Vega was also a brand of 

21 yours at the time? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

No, it was not. 

But White Owl was? 

Yes, it was. 

And it's your testimony that to the 
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2 best of your knowledge, you don't recall this 

3 article that talked about not only the Cuban 

4 cigar industry and its impact on the U.S. cigar 

5 industry, but specifically referred to Culbro 

6 and one of your major mass market brands? 

7 A. To the best of my recollection, I do 

8 not remember reading this article before having 

9 it shown to me during the preparation of this 

10 deposition. 

11 Q. And to the best of your recollection, 

12 you don't recall any discussion of the article 

13 or the contents of the article or the points 

14 made in the article as part of the decision to 

15 go ahead and apply for the Cohiba mark? 

16 

17 that. 

18 

19 

20 

21 

22 

23 

24 

A. I do not have any recollection of 

MR. GOLDSTEIN: Why don't we mark 

this one. 

I'm marking a Forbes article as 

Plaintiff's 341. 

(Plaintiff's Exhibit 341, Forbes 

article dated 11-15-77, marked for 

identification, as of this date.) 

25 BY MR. GOLDSTEIN: 
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I'm just asking you if you have any 

3 knowledge as to why there was a three-month 

4 period between the two .. 

5 

6 

A. 

Q. 

I have no idea. 

Do you know if anything was done in 

7 terms of legal or factual research concerning 

8 the Cohiba at that time, during that three-month 

9 period? 

10 

11 

A. 

Q. 

I do not know. 

Do you know what's being referred to 

12 as "a grain label made up"? 

13 

14 

15 

A. 

Q. 

A. 

Yes. 

And what is that? 

It's a plain box with just cigars in 

16 it to start the process of using the brand, 

17 using the name, and it would be a fairly normal 

18 practice in preparation to establish a marketing 

19 approach to the cigar. So this is our first 

20 step, not always, but this was a step used 

21 generally. 

22 

23 from? 

24 

25 

Q. 

A. 

Q. 

Do you know where these cigars came 

No. 

I'm showing you what is a copy of the 
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2 cover of New York magazine from February 6, 

3 1978. Obviously Westway did not destroy New 

4 York. 

5 And the article is "Are Cuban Cigars 

6 Worth Smuggling" by Frank Mankiewicz, and I'm 

7 asking if you have seen that article before. 

8 A. It's a long time ago again. I may 

9 well have seen it so it's hard for me to recall. 

10 It's an honest answer. 

11 Q. Do you have any recollection of the 

12 article other than that maybe you did, maybe you 

13 didn't? 

14 

15 

A. I can't pull it out as this would be 

something I read. It's likely, but then again, 

16 you know, I think at this point it's too fuzzy 

1 7 to recall. 

18 Q. Do you have any recollection of 

19 whether this article or if you don't recall this 

20 article, that an article played a role in an 

21 impetus to push forward and make sure that the 

22 mark was applied for? 

23 A. No. It was my understanding, it 

24 would be my belief that there was no outside 

25 influence that would have triggered us to move 
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any faster or slower than we were. It was never 

3 speculated that there was some rush or some 

4 concern. This was a very methodical approach 

5 and it got done. 

6 Q. Are you aware that after application 

7 was filed in March of 1978, that you learned 

8 that another company had already applied for the 

9 Cohiba here in the United States? 

10 

11 

A. I heard about it in connection with 

this deposition. It was not something that I 

12 was aware of at the time. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. MARCUS: Are you going to mark 

this as an exhibit? 

MR. GOLDSTEIN: I don't know if we 

already have. 

Why don't we mark this one. 

MR. MARCUS: That's mine. I made 

underlining on this. 

MR. G,OLDSTE IN: It's all yours. 

MR. MARCUS: I didn't underline it. 

You handed it to me underlined. 

MR. GOLDSTEIN: Maybe I gave you mine. 

(Discussion off the record.) 

(Plaintiff's Exhibit 342, New York 
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magazine article dated 2-6-78, marked for 

identification, as of this date.) 

4 BY MR. GOLDSTEIN: 

5 Q. You have no recollection of the 

6 Beneficial Capital application? 

7 A. As I said, not since it was refreshed 

8 or brought in front of me in preparation for 

9 this deposition. 

10 Q. Okay. And in that refreshing 

11 process, do you now recall? 

12 

13 

14 

A. 

Q. 

A. 

No. 

You don't have any recollection? 

I wasn't involved in the ins and 

15 outs, the nitty-gritty of the registration 

16 

17 

18 

process. It either was a brand we could use or 

a brand we couldn't use. That's the way. 

Q. Let me show you a handwritten 

19 document, Plaintiff's 149 from Charles Sparkes, 

20 and he writes, "EMC junior asked what we could 

21 do about Cohiba and design trademark application 

22 filed by Beneficial Capital Corp., New York, New 

23 York." 

24 And then he gives some information 

25 about getting a D&B, Dun & Bradstreet. 
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1 

2 

3 

A. 

Q. 

Cullman, Jr. 

Generally, yes. 

Do you know what happened to them, 

4 why they didn't get it? 

5 

6 

A. 

Q. 

No. I don't remember. 

Did you have any dealings with 

7 Beneficial Capital with General Cigar? 

8 

9 

A. 

Q. 

No. 

Did you purchase the rights from them 

10 or purchase whatever rights they might have? 

11 

12 

A. I certainly have no recollection if 

that actually happened. I don't recall having 

13 any purchase of an application of that sort. 

14 Q. In their Dunn & Bradstreet report 

15 which you, General Cigar, ran, there is a 

16 reference to a couple of officers; John Hoie, 

17 Douglas Craig, Michael Laudahl, Gerald Morris. 

18 

19 

20 

A. 

Q. 

Do any of those ring any bells? 

No, they do not. 

So you have no knowledge of why they 

21 didn't get the mark and you did? 

22 

23 

24 

25 

A. No, I do not have any knowledge. 

MR. GOLDSTEIN: Can we mark this. 

(Plaintiff's Exhibit 343, Invoice 

dated 4-5-78 from General Cigar to Rubovits, 
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1 

2 

Cullman, Jr. 

marked for identification, as of this date.) 

3 BY MR. GOLDSTEIN: 

4 

5 

6 

7 

8 

Q. I'm showing you an invoice 

MR. MARCUS: What's the exhibit 

number? 

MR. GOLDSTEIN: Oh, sorry. 

COURT REPORTER: 343. 

9 BY MR. GOLDSTEIN: 

10 Q. I'm showing you what we marked as 

11 Plaintiff's Exhibit 343, which is GC 12722, and 

12 it's an invoice of cigars shipped or dated, 

13 invoice dated April 5th, '78 from General Cigar 

14 to Rubovits, and it lists on the left, a variety 

15 of names and shows quantity of 100, 100 each, 

16 100 cigars each; is that correct? 

17 

18 

A. 

Q. 

Correct. 

And then it has a price and an 

19 amount, and it's the same for each; the price is 

20 34.50 and the amount is $3.45. 

21 Are all of these names cigar brands 

22 that either General Cigar has registrations or 

23 applications for, or at that time? 

24 A. Some of them look very familiar, 

25 others are a little bit obscure so I don't know, 
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1 Cullman, Jr. 

2 but they are certainly -- it's on our invoice 

3 and it's also Santa Clara up there. 

4 Q. Right. I can't tell if it's one 

5 invoice laid over another or what. 

6 A. It looks like to be two different 

7 invoices because they're two different numbers. 

8 Q. I just don't know what's on the other 

9 one. 

10 Do you know what this is for? In 

11 other words, why are 100 cigars of all these 

12 different names being shipped to Rubovits? 

MR. MARCUS: You're asking for his 

present understanding rather than 

recollection? 

209 

13 

14 

15 

16 

17 

18 

MR. GOLDSTEIN: I'm asking if he knows 

today or if he knew then. 

A. I wouldn't have seen this invoice 

19 then. 

20 Q. Well, I assume you wouldn't have 

21 actually seen the invoice. 

22 A. So I have seen it subsequently in 

23 preparation for this deposition, and it is my 

24 understanding that this is an invoice for cigars 

25 that we were selling on a periodic basis. 



1 

2 Q. 

Cullman, Jr. 

When you say "selling on a periodic 

3 basis," like 100 every quarter or so? 

4 A. Whether it was as regular as that, I 

5 can't tell you, but it was periodic. 

6 Q. Now this invoice is from 

7 Phillipsburg. 

8 That was a factory? 

9 A. Actually, it was a factory and a 

10 shipping point. 

11 

12 made? 

13 

14 

Q. 

A. 

Q. 

Do you know where these cigars were 

No. 

Do you have any knowledge of them 

15 being machine made at the Phillipsburg factory? 

16 

17 

A. 

Q. 

I do not have any specific knowledge. 

And do you have any knowledge that 

18 these were shipped in boxes of, grain label 

19 boxes of 50? 

20 A. They could well have been grain label 

21 boxes, but there's no way of telling from this 

22 invoice. 

23 Q. The trademark application, 

24 Plaintiff's Exhibit 137, if you look at the last 

25 page, is it your understanding -- there's a page 
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1 Cullman, Jr. 

2 6232, there's like a label with the word 

3 "Cohiba." 

4 Is it your understanding that that 

5 would be affixed to the grain label? 

6 

7 

A. 

Q. 

That would be my understanding, yes. 

Do you know why General Cigar was 

8 making these periodic shipments of 100 cigars to 

9 these two stores, Rubovits and Cigar Santa 

10 Clara? 

11 

12 

A. 

Q. 

And not to others you mean? 

Yes. We have a series of invoices 

13 showing what you might call periodic shipments 

14 from Cigar Santa Clara to Rubovits for Cohiba 

15 and others starting at this time. There is a 

16 first use from February, there's an April and it 

17 continues until, I believe, sometime in early 

18 I 82. 

19 

20 A. 

21 before. 

Do you know what this was for? 

Yes. I think I mentioned this 

Again, it was, for the most part, our 

22 practice prior to a full commercial use or full 

23 marketing use of a new brand, that we would 

24 begin these periodic shipments so that the brand 

25 would be valid, so it would have a valid 
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1 Cullman, Jr. 

2 registration. 

3 Q. And what was your understanding of 

4 why this gave you a valid registration? 

5 A. That was not my area. That process 

6 was a process that was created presumably long 

7 before I got there and so it was a long-standing 

8 policy, I guess, not something that I started. 

9 

10 

Q. 

25 names. 

I believe in this list here there's 

Of them, do you know, looking at this 

11 list, which ones wound up having full commercial 

12 use? 

13 

14 

A. I believe Iota, Don Domingo, 

Stiletto, Cohiba. Those are the ones that would 

15 come to my mind. 

16 Q. And of those four, were any of them 

17 premiums other than Cohiba? 

18 

19 

A. 

Q. 

Yes. Don Domingo. 

And do you know when Don Domingo was 

20 commercialized? 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

I don't recall. 

Was it before or after the Cohiba? 

I can't remember that. 

Do you recall approximately when; 

25 late '80s, early '90s, mid '80s? 
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1 

2 A. 

Cullman, Jr. 

I believe it was mid '80s. Something 

3 of that nature. 

4 Q. Let me show you what was marked 

5 previously as Rothman-1 from a deposition on 

6 February 14th. 

7 

8 he is? 

9 

10 yes. 

11 

A. 

Q. 

12 Clara? 

13 

14 

15 

A. 

Q. 

reflect. 

This is Lou Rothman, and you know who 

I certainly know who Lou Rothman is, 

And he's connected with Cigar Santa 

Yes, he is. 

This document reflects -- it doesn't 

This document is invoices from General 

16 Cigar to Cigar Santa Clara or Rubovits from the 

17 '79 to '82 period that was produced to us that 

18 includes the Cohiba mark. 

19 I believe the last one is, towards 

20 the back, but not quite the back, 12487, 

21 12488 --

22 

23 

A. What numbers? 

MR. MARCUS: 

24 BY MR. GOLDSTEIN: 

I'm not following. 

25 Q. At the very bottom. 
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1 

2 Q. 

Cullman, Jr. 

The earliest invoice we have showing 

3 a shipment from General Cigar Dominican Republic 

4 to General Cigar in the United States of the 

5 Cohiba is September 23rd, 1982. 

6 Do you have any knowledge of the 

7 Dominican Cohiba coming into the United States 

8 any earlier than that? 

9 A. I do not. I wouldn't recall when 

10 that occurred. I know that that was eventually 

11 our commercial approach to Cohiba, but when it 

12 occurred, I couldn't tell you. 

13 Q. Now if you look at the first page, 

14 the one from March 13th, 1979 of Rothman-1, 

15 there are now 33 marks on this, on these two 

16 pages, one of two and two of two. 

17 In addition to the ones you 

18 identified previously, Iota and Don Domingo and 

19 you had previously mentioned Stiletto, which I 

20 don't know if it's still on the list, oh, there 

21 it is, were any of these marks taken, any of 

22 these names taken to market? 

23 A. Okay. 

MR. MARCUS: Objection as to form as 24 

25 to what you mean by "taken to market." 
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Cullman, Jr. 

MR. GOLDSTEIN: I believe he used the 

1 

2 

3 

4 

5 

6 

term "full commercial use." 

A. After these shipments of what are 

called grain label. Is that what you're asking? 

Q. Right. In other words, like the 

7 Cohiba eventually, there was a Dominican Cohiba 

8 packaged in cylinders. 

9 A. I see Canaria D' Oro, and I believe 

10 Joya De Palmas was also used; minimally, but it 

11 was used. 

12 Q. What happened to the rest of the 

13 marks? Does General Cigar still claim ownership 

14 of them? 

15 

16 

17 

18 

A. 

Q. 

MR. MARCUS: Today? 

MR. GOLDSTEIN: Yes. 

I have no idea. 

In March of 1978 at the time of the 

19 application for the Cohiba, did General Cigar 

20 have a marketing plan for that potential brand? 

21 A. I would have hazy recollections of 

22 any specific marketing plans, so it's -- I think 

23 it was much too early in the process for us to 

24 have something as formalized as a marketing 

25 plan. 
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1 

2 Q. 

Cullman, Jr. 

Did it have any plans for Cohiba at 

3 that time different than the plans for 

4 Cienfuegos or Vinales at the time that you were 

5 applying for those three marks? 

6 A. Each brand, each mark, each name 

7 would have a different marketing plan and 

8 different marketing position within the 

9 industry, so yes, they would have different 

10 plans. 

11 Q. I guess my question is, at the time 

12 you applied in '78, did you have a plan for 

13 Vinales and a plan for Cienfuegos? 

14 A. I wasn't aware of one at the time, 

15 no. 

16 Q. The trademark was granted by the 

17 application was matured into a registration, I 

18 guess is the correct term, on February 17th, 

19 1981. 

20 Do you recall if at that time, 

21 February of 1981, there was a plan for Cohiba? 

22 

23 

24 

A. A marketing plan you're saying? 

Q. Yes, what your plan was. What you 

were planning to do with Cohiba. Did you have a 

25 plan other than to continue the periodic 
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1 Cullman, Jr. 

2 application in March to the Dominican launch in 

3 March '78 to September '82, approximately 

4 four-and-a-half years, are you aware of any 

5 steps that General Cigar took to learn about 

6 what was going on with the Cohiba in Cuba? 

7 MR. MARCUS: I think you have already 

8 asked these questions. 

9 MR. GOLDSTEIN: All those questions 

10 were prior to the trademark application. 

11 MR. MARCUS: Okay. 

242 

12 MR. GOLDSTEIN: Certainly that was the 

13 continuous preference in your continuous 

14 interruptions. 

15 MR. MARCUS: I didn't interrupt, I 

16 objected. 

17 MR. GOLDSTEIN: Your continuous 

18 objections. 

19 MR. MARCUS: I'm entitled to object, 

20 aren't I? 

21 MR. GOLDSTEIN: Yes. It's every 

22 lawyer's right. 

23 A. So what is the question again? I'm 

24 sorry. 

25 Q. From the time of the application in 

'' ,, 



1 Cullman, Jr. 

2 March of '78, you got the application in, began 

3 to sell the Dominican or at least it was 

4 imported into the United States in September of 

5 '82, during that four-and-a-half year period, 

6 are you aware of any efforts made by General 

7 Cigar to learn about any use or sales or 

8 marketing or distribution, registrations of the 

9 Cuban Cohiba? 

10 

11 

12 

A. There was no, as far as I know, there 

was no effort made. Our approach was to market 

in the United States. What was going on outside 

13 was not of a consequence to us, and certainly we 

14 couldn't -- we didn't know what was going on if 

15 we did. 

Q. When you say it was of no 16 

17 consequence, do you recall strike the 

18 question. 

19 When you say it was of no consequence 

20 to you what was going on in Cuba or elsewhere, 

21 what do you mean by that? 

22 A. I mean that we felt that this word 

23 "Cohiba" and eventually the brand that we 

24 created, was ours, and we weren't worried about 

25 what was going on in other parts of the world or 
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1 Cullman, Jr. 

2 what Cuba was doing or may have been doing with 

3 that brand. It was a very different, two very 

4 different situations. 

5 Q. And I understand you're not a lawyer, 

6 but do you have any knowledge of rights that can 

7 be created under international treaties based on 

8 the use or sales or registrations in one country 

9 as to protected or protective of rights in 

10 another country? 

11 A. I relied on my lawyers to give me the 

12 appropriate advice not to break the law. 

13 Q. Do you know if during this period 

14 between application to register and the sales of 

15 the Dominican, '78 to '82, whether your 

16 attorneys did any fact investigation on behalf 

17 of General Cigar concerning the use, sales or 

18 registration of the Cuban Cohiba? 

19 A. I do not know that they were doing 

20 any fact-finding of any sort. 

21 Q. As part of your preparation for the 

22 30{b) (6) deposition, did you have any 

23 discussions either with attorneys or with staff, 

24 you know, employees of General Cigar or former 

25 employees of General Cigar, regarding their 
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2 

3 

4 

5 

6 

7 

8 

9 

Cullman, Jr. 

MR. MARCUS: Right, this one 

( indicating) . 

MR. GOLDS TE IN: This is the July 1980 

World Tobacco that references the Nice 

exhibition. I'm going to mark that as 

Plaintiff's 346. 

(Plaintiff's Exhibit 346, July 1980 

World Tobacco article, marked for 

identification, as of this date.) 

MR. GOLDSTEIN: Why don't we mark 

this. 
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10 

11 

12 

13 

14 

15 

16 

(Plaintiff's Exhibit 347, Memorandum 

dated 1-18-79 on Culbro Corporation 

letterhead, marked for identification, as of 

this date.) 

17 BY MR. GOLDSTEIN: 

18 Q. I'm showing you what's been marked as 

19 Plaintiff's Exhibit 347. Most of the document 

20 has been redacted, but it does have the word 

21 "Cohiba," and in the handwritten note dated 

22 January 1979, and it's a little hard to read, 

23 but it says here, "Spoke with EMC junior and he 

24 is not ready to drop any of the 33 marks used on 

25 temporary labels at this time. Still will keep 



1 Cullman, Jr. 

2 all above listed applications except secondary 

3 interest in asterisk marks." 

4 

5 

6 

A. 

Q. 

Do you see that? 

Yes, I do. 

Do you recall having any 

7 conversations with Mr. Sparkes about that? 

A. No, I do not. 8 

9 Q. And the 33 marks coincides with that 

10 March '79 invoice that had 33 marks. 

11 Do you have any understanding that 

12 that's part of the periodic shipment process? 

13 A. I would have to speculate, but I 

14 would assume, you counted up to 33 marks here 

15 

16 

17 same. 

18 

Q. 

A. 

Q. 

Right. On the March '79 one. 

-- that they would be one in the 

Do you recall whether there were 

19 periodic purges of those marks? 

20 A. There was a decision always to keep a 

21 brand or not to keep a brand. It was never very 

22 fuzzy, so if we used - - if we were going to 

23 continue to use these temporary labels, then 

24 that's what we did. 

25 Q. And do you know for how long you 
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1 Cullman, Jr. 

2 would sometime~ use them? 

MR. MARCUS: Object to the form of 3 

4 the question. It's hypothetical. 

5 BY MR. GOLDSTEIN: 

6 Q. Do you know how long you would 

7 continue to use that for particular brands? 

8 

9 four years. 

In other words, the Cohiba was over 

Do you know if you used it for a 

10 longer period of time for other brands; five 

11 years, eight years, ten years? 

12 

13 

A. 

Q. 

No, I don't know. 

During this time from when you first 

14 learned of the Cohiba from Mr. Boruchin to the 

15 launch of the Dominican Cohiba in 1982, did you 

16 at any time talk to anybody who said -- told you 

17 that they had received Cohibas from the Cuban 

18 government or Cuban official or President 

19 Castro? 

20 

21 

A. 

Q. 

No. No. 

Did you have any knowledge indirectly 

22 of people receiving Cohibas from Cuba, buying or 

23 receiving? 

24 A. That article that you passed around, 

25 one of the articles in one of the magazines 
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1 Cullman, Jr. 

2 talked about Henry Kissinger receiving a box, 

3 but that's 

4 Q. It's actually Mr. Mankiewicz 

5 receiving a box for Henry Kissinger, but that 

6 goes back to 1974, and I'm wondering if you have 

7 any other knowledge of politicians, Cubatabaco 

8 people, going down there and making reference to 

9 that. 

10 

11 

A. 

Q. 

I do not have any knowledge, no. 

According to the documents that we 

12 have and according to the testimony of Bill 

13 Conder, William -- Mike Conder? Mike Conder who 

14 testified as General Cigar's witness on sales, 

15 the last shipment of the Dominican Cohiba from 

16 the Dominican to the United States of the one 

17 that was the cylinder, prior to the things that 

18 happened in the '90s, was mid 1984, and there's 

19 no records and no testimony of any subsequent 

20 shipments. 

21 Are you aware of a decision made to 

22 stop shipping, stop producing the Dominican 

23 Cohiba? 

24 

25 

A. 

Q. 

I am not aware, no. 

Do you know why the shipments stopped 

251 



1 Cullman, Jr. 

2 in mid 1984? 

3 A. I don't even know that they did stop. 

4 I think Mike, you know, was using his best 

5 ability. There's no -- again, we would make an 

6 active decision to stop selling, unless 

7 otherwise we would continue to sell even if it 

8 was limited sales. 

Q. There was a -- the last record of a 9 

10 shipment is from mid 1984. According to your 

11 sales reports, sales continued into 1986 or 

12 1987, depending which documents you look at. 

13 Do you recall a decision made at some 

14 point in the mid '80s to stop producing the 

15 Dominican Cohiba? 

16 A. No, there was no -- I don't recall a 

17 decision. 

18 Q. And do you recall a decision to stop 

19 selling the Dominican Cohiba? 

20 A. No, there was no decision to stop 

21 selling it. 

22 Q. To stop selling the cylindrical 

23 bundled Cohiba? 

24 A. Again, I don't remember when this 

25 occurred, but we did repackage a Cohiba for 
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1 Cullman, Jr. 

2 Dunhill and I don't remember when that was, but 

3 in order for the market to accept a different 

4 package, a different marketing approach, a 

5 different marketing position, there would need 

6 to be a hiatus in order for the market to, in 

7 essence, forget what was before it so that you 

8 could come back with something else. 

9 Q. 

10 to be? 

11 

12 

13 

14 

A. 

certainty. 

Q. 

A. 

And how long would that hiatus need 

It's very unclear. It's not a 

It's more a feel thing. 

A year, a half a year? 

No. It would be much more than that, 

15 because cigars would linger in the marketplace 

16 and still be in various retail outlets, and so 

17 you would need time for it to sell through or 

18 for our active pickup of these cigars. 

19 Q. Do you know how long the Cohiba was 

20 out of the market from the time of the cylinder 

21 to the time of the Dunhill? 

22 

23 

A. 

Q. 

No, I do not. 

Do you know how long the Dunhill was 

24 out of the market before the 1997 red dot 

25 launch? 
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2 

3 

Cullman, Jr. 

A. I'm trying· to think if it actually 

was out in the market. I don't think it was. 

4 It might have been, but I don't recall. 

5 

6 5:00. 

MR. GOLDS TE IN: All right. It's 

Let me just ask one more question. 

7 BY MR. GOLDSTEIN: 

8 Q. Did you ever make a decision -- did 

9 General Cigar ever decide to give up, to abandon 

10 a right to a cigar trademark? 

11 

12 

A. As I mentioned before, we were never 

passive in these areas. We either continued to 

13 sell or we made a decision to abandon, so yes, 

14 we have abandoned products or brands, trademarks 

15 in the past. 

16 Q. On that list from March '79, can you 

17 identify any that you're aware of that you had 

18 abandoned? 

19 

20 (Continued on the following page) 

21 

22 

23 

24 

25 

2 54 



1 C E R T I F I C A T E 
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3 STATE OF NEW YORK 

4 ss. 

5 COUNTY OF NEW YORK 
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I, ANNETTE ARLEQUIN, a Shorthand 

Reporter and Notary Public within and for 

the State of New York, do hereby certify: 

That EDGAR M. CULLMAN, JR., the 

witness whose deposition is hereinbefore 

set forth, was duly sworn by me and that 

such deposition is a true record of the 

testimony given by the witness. 

I further certify that I am not 

related to any of the parties to this 
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17 

18 
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20 

21 

action by blood or marriage, and that I am 

22 

23 

in no way interested in the outcome of this 

matter. 

IN WITNESS WHEREOF, I have hereunto 

set my hand this 26th day of March, 2001. 

ANNETTE ARLEQUIN, CSR, RPR 
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6/30/02 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

Plaintiff, 97 Civ. 
8399 (RWS) 

VS. 

CULBRO CORPORATION and GENERAL 

CIGAR CO., INC., 

Defendants. 

---------------------------------------x 

VOLUME I I Rule 3 0 ( b) ( 6) 

DEPOSITION OF EDGAR M. CULLMAN, JR. 

New York, New York 

Tuesday, March 6, 2001 

== 
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March 6, 2001 

9:40 a.m. 

2 60 

Volume II Rule 30 (b) ( 6) deposition of 

EDGAR M. CULLMAN, JR., held at the offices 

of Rabinowitz, Boudin, Standard, Krinsky & 

Lieberman, P.C., 740 Broadway, 5th Floor, 

New York, New York, pursuant to Notice, 

before Annette Arlequin, a Certified 

Shorthand Reporter and a Notary Public of 

the State of New York. 
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2 APPEAR AN CE S: 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

BY: 

740 Broadway, 5th Floor 

New York, New York 10003-9518 

DAVID B. GOLDSTEIN, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 

BY: 

34 5 Park Avenue 

New York, New York 10154-0053 

HARRY C. MARCUS 

JANET DORE, ESQ. 

20 AL S 0 PRESENT: 

A. ROSS WOLLEN 
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E. MARCELLUS WILLIAMSON, ESQ., Latham & Watkins 



E D G A R M. CULLMAN, J R., called 

1 

2 

3 

4 

as a witness, having been previously sworn 

by a Notary Public, was examined and 

5 testified as follows: 

6 CONTINUED EXAMINATION 

7 BY MR. GOLDSTEIN: 

8 Q. Mr. Cullman, I want to show you what 

9 was previously marked as Plaintiff's Exhibit,28, 

10 and just ask you to take a look at it and ask 

11 you if you recall this as being, these black and 

12 white copies, the cylinder packaging of the 

13 Cohiba bundle we were referring to earlier 

14 yesterday. 

15 A. These appear to be copies of what 

16 were our packages for Cohiba cigars. 

17 Q. Do you know if any of the plastic 

18 cylinders still exist like in the General Cigar 

19 museum or archives or anything like that? 

20 A. There are a couple, as I would know, 

21 that are being, you know, held obviously in 

22 connection with this lawsuit, but beyond that we 

23 don't have a museum, so there wouldn't be -- you 

24 know, we don't have package museums of that 

25 sort. 
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1 

2 

3 

A. 

Q. 

4 period? 

5 A. 

Cullman 

Correct. 

And do you recall during what time 

I can't pull it up exactly, but he 

6 had been also a very long-term employee, been 

7 with the company all his career, worked his way 

8 up through the sales organization. 

9 Q. Let me just ask you a couple of 

10 questions about this document which had been 

11 previously marked as Rothman-1, which was a 

12 collection of invoices to Rubovits and Cigar 

13 Santa Clara from 1979 to 1981, and I had asked 

14 you a few questions about it yesterday. 

15 In looking at the document, the first 

16 page, 12466 with the date of March 13, '79, it 

17 has 33 different cigar marks, of course 33 

18 different cigar names. 

19 Was it your understanding that each 

20 one of these either you had a registration or an 

21 application for registration? 

22 

23 

A. 

Q. 

That is my understanding. 

At this time did General Cigar have 

24 an intent to make what you referred to as full 

25 commercial use of all 33 of these marks? 
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1 

2 A. 

Cullman 

It would be extraordinary to be able 

3 to say that all of these marks would have full 

4 commercial use. During the course of a period 

5 of years, we would develop a brand or decide not 

6 to develop a brand, depending upon the 

7 marketplace and the timing. 

8 Many of these brands or names were 

9 appropriate for the mass market and some were 

10 appropriate for the premium cigar market. 

11 Q. And some of them you determined were 

12 not appropriate to market at all? 

13 

14 

A. 

Q. 

Probably that is true. 

And of them, I think you designated 

15 five that, in fact, were brought to full 

16 commercial use? 

17 

18 

A. 

Q. 

That is my recollection, yes. 

Was there a practice of periodically 

19 reviewing how many of the pending, I don't know 

20 what the word for it is, those cigars that were 

21 in periodic shipments, was there a policy at 

22 General Cigar as to how often to review what to 

23 do about those marks? 

24 

25 

MR. MARCUS: At what point in time? 

MR. GOLDSTEIN: I guess I'm talking 
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1 Cullman 

2 about the '79 to '82 period. 

3 A. I'd like to think that we were 

4 disciplined to have a regular policy, but 

5 basically our approach was always, was more 

6 generally to make a decision in the active, so 

7 either marks were considered useful and ongoing 

8 or marks were considered not. So we would 

9 periodically, and not regularly, so it wasn't 

10 like every year, make some decisions about marks 

11 that were registered and whether we wanted to 

12 continue to have them as part of General Cigar. 

13 So it wasn't every year, it was periodically. 

14 Q. Do you recall when in relation to the 

15 September launch of the Dominican Cohiba the 

16 decision was made to bring Cohiba to full 

17 commercial use? 

18 A. Ever since we registered it, this was 

19 probably a high potential, so it was a brand 

20 that we wanted to commercialize when we could 

21 come up with the appropriate marketing position 

22 and when the market was right. 

23 So the timing was not you know, 

24 the timing wasn't down to a specific year, it 

25 was based upon the marketplace and the ability 
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1 

2 

3 

4 

5 

6 

7 

Cullman 

MR. MARCUS: By whom? 

MR. GOLDSTEIN: General Cigar. 

MR. MARCUS: He's asking if you 

recall. 

A. I don't, no. 

Q. Do you know what happened to the West 

8 Germany application? 

9 

10 

A. 

Q. 

I do not. 

Do you know whether it matured into a 

11 registration? 

12 

13 

A. 

Q. 

I have no idea, really. 

Do you have any knowledge of any 

14 other trademark applications by General Cigar 

15 for Cohiba outside of the U.S. in the 1980s? 

16 

17 

A. 

Q. 

No. 

Based on the documents produced to us 

18 by General Cigar and the testimony on behalf of 

19 General Cigar by Mike Conder -- strike that. 

20 Are you familiar with the documents 

21 called either H-45s or national sales reports? 

22 

23 

A. 

Q. 

Yes, I am. 

Based on those documents, the H-45s 

24 as well as other documents and Mike Conder's 

25 testimony, General Cigar sold 5,000 Cohibas in 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

,., 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cullman 

1986, 3,000 Cohibas in 1987 and then according 

to the H-45s, there's no showing of sales of 

Cohibas in 1988, 1989, 1990, 1991, and the first 

shipment of Cohibas to Dunhill is dated November 

20th, 1992. 

Does that sound -- in your 

recollection, does that sound about right? 

A. Again, without having been refreshed 

by preparation for this deposition, I wouldn't 

have been able to pull those dates out, but I am 

now aware that those are approximately the right 

dates. 

Q. Okay. Do you have any knowledge from 

1987 to the time that General Cigar decided to 

approach Dunhill about selling the Cohiba 

through Dunhill, of anything that General Cigar 

did regarding Cohiba? 

A. I would have to say yes. 

MR. MARCUS: 

no. Okay. 

BY MR. GOLDSTEIN: 

The answer is a yes or 

Q. What do you recall General Cigar 

doing with regard to Cohiba? 

MR. MARCUS: I caution the witness 
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1 

2 

3 

4 

5 

Cullman 

not to reveal attorney-client privileged 

communications, but apart from that ... 

A. Cohiba clearly was not a big seller. 

On the other hand, we were 

6 investigating, continued to investigate, all the 

7 alternative approaches to the marketplace. The 

8 premium cigar market along with the mass market 

9 trends were still very, very bearish, and so we 

10 were unclear as to what direction to go, but it 

11 was also clear to us that this upscale bundled 

12 approach did not work. 

13 

14 back. 

Q. Do you have any specific -- let me go 

Counsel said don't disclose anything from 

15 counsel. 

16 Was there -- it's hard to figure out 

17 how to ask this question. 

18 Are you referring to discussions with 

19 counsel in the '87-'92 period that you've been 

20 asked to disclose, or were you referring to 

21 discussions in preparation for the deposition? 

22 

23 

A. 

Q. 

I think it's the former. 

So do you recall having discussions 

24 with counsel between '87 and the time you made 

25 the decision to sell to Dunhill regarding 
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1 Cullman 

2 advice from our lawyers, both from an 

3 intellectual property point of view and 

4 trademark point of view, as to how to make that 

5 transition and work within, you know, within the 

6 

7 

marketplace. 

discussions. 

So it was those kind of 

There were several so, you know, 

8 it wasn't just one, it was an ongoing 

9 discussion. 

10 Q. Do you recall if these discussions 

11 took place after the decision had been made to 

12 approach Dunhill or before? 

13 

14 

A. 

Q. 

I don't recall, no. 

Do you recall when these discussions 

15 took place? 

16 A. They did take place during the period 

17 of time that you were discussing. 

18 Q. In the '87 to '92 -- and I was 

19 wondering, if you can, was it closer, if we can 

20 call it, to the Dunhill launch or at the end of 

21 '92? 

22 A. I don't remember specifically when 

23 they were, but they were over that period of 

24 time. So it wasn't closer to one or closer to 

25 the other in terms of either end of those period 
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' ' '1L 

1 Cullman 

2 of years, but it was during that period. It was 

3 clear that the sale of that current upscale 

4 bundle Cohiba was not being received well in the 

5 marketplace. 

6 Q. Are you aware of any documents or 

7 memos that would reflect when these discussions 

8 took place? 

9 A. I believe there was correspondence 

10 between the company and our attorneys. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Were the only attorneys dealing with 

this issue Morgan & Finnegan? 

A. Correct. 

Q. Did you have any discussions with 

your attorneys during this time period on the 

subject of dealing with Cubatabaco or the Cuban 

tobacco representatives? 

A. No. 

Q. Do you recall any other subject 

matter discussed with your attorneys, other than 

this, not other than what you testified to? 

A. Over that period of time it would be 

impossible not to have had discussions about 

other things other than Cohiba, so are you 

talking about only Cohiba? 
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1 

2 

3 

4 

Q. 

A. 

Q. 

Cullman 

I'm only asking about Cohiba. 

So no. 

Did these discussions include trade 

5 dress rights? 

6 By "trade dress," I mean packaging, 

7 use of colors and designs. 

8 A. In order for us to make a change, a 

9 transition, we investigated a variety of 

10 approaches, so they included a trade dress and 

11 design. 

12 Q. Other than conversations with counsel 

13 and in the prior answer you gave me, can you 

14 recall anything else done regarding Cohiba from 

15 1987 up to the time a decision was made to 

16 approach Dunhill? 

17 

18 

A. 

Q. 

Could you repeat that question? 

Other than your prior testimony and 

19 excluding conversations with counsel, can you 

20 recall anything else you did regarding Cohiba 

21 from 1987 until you decided to approach Dunhill 

22 about launching the Cohiba through Dunhill? 

23 A. There were several and ongoing 

24 discussions within the company about approaches 

25 to the marketplace, so this was not only 
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1 Cullman 

2 conversations with our attorneys, but also 

3 within the company as to how to be successful in 

4 using and exploiting the name "Cohiba." 

5 Q. Are you aware of any internal 

6 documents, not attorney-client communications, 

7 but internal documents, reflecting any 

8 discussions about Cohiba from the period earlier 

9 than September of '92 and after 1986? 

10 A. As I indicated before, most of our 

11 decision-making process was not on a buttoned-up 

12 approach, so the concept of documents was 

13 limited. So we had meetings, we had 

14 discussions, both informal and sort of ad hoc 

15 with more than one or two people in the room, et 

16 cetera, et cetera. So this sort of thing wasn't 

17 always documented unfortunately so ... 

18 Q. Do you know who else was involved in 

19 these discussions? 

20 

21 

22 

23 

A. 

Q. 

A. 

Who else? 

Besides you. 

Again, discussions would always be 

with the management team. And by this time, I 

24 believe, if we're talking now --

25 Q. About the 1 ate ' 8 0 s or ear 1 y ' 9 0 s . 
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1 Cullman 

2 brand Cohiba. 

3 Q. Why was it important to the company, 

4 given even in '83 and '84 its sales were 

5 relatively small compared to some of your other 

6 brands? 

7 A. What was important for us was to 

8 develop additional brands that would allow our 

9 company to continue to grow in the market, gain 

10 market share, and we felt Cohiba still had 

11 potential for us. 

12 

13 

14 

Q. Why? 

A. For all the same reasons. It was 

interesting from the beginning. It had an 

15 interesting name, it was easy to say, it had a 

16 very attractive connection to the Dominican 

17 Republic where we had a very large operation. 

18 Q. And the prestige of the Cuban Cohiba, 

19 was that a factor at that time? 

20 

21 

22 

23 

MR. MARCUS: Objection. Assumes a 

fact not established, that Cuban Cohiba had 

prestige in that time period. 

A. I believe that Cohiba outside of the 

24 United States, the Cuban Cohiba, had very little 

25 awareness or even knowledge, much less prestige, 
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1 Cullman 

2 to consumers in the United States. 

3 We were in the cigar business, we 

4 understood and we were aware at that time that 

5 there was a Cohiba from Cuba, but that was not 

6 our objective and reasons for continuing to find 

7 a successful model for Cohiba in the United 

8 States, marketing model. 

9 Q. You were aware during this time 

10 period '87 to'92 that the Cuban Cohiba was in 

11 the international marketplace? 

12 A. Yes. 

13 Q. And were you aware of, without 

I • 

14 . ' ' 

. ' 
necessarily specifically recalling an article, 

15 you are aware that the Cuban Cohiba was reported 

16 upon in the U.S. media, in the 1980s? 

17 A. 1980s? 

18 Q. Uh-huh. 

19 MR. MARCUS: Was he aware then or is 

20 he aware --

21 BY MR. GOLDSTEIN: 

22 Q. Were you aware at the time that 

23 occasionally there was a story either about 

24 cigars or either about the Cuban cigar industry 

25 in which the Cohiba was discussed or referred 



1 Cullman 

2 to? 

3 

4 

A. 

Q. 

I think I was aware, yes. 

Sitting here today, can you recall 

5 any specific articles or reporting that you 

6 recall discussing the Cuban Cohiba? 

7 A. None that would stand out to say that 

8 would illuminate our views towards Cohiba one 

9 way or the other. 

10 Q. You are aware that at least in the 

11 international marketplace, the Cohiba was 

12 considered one of the top of the line Cuban 

13 cigars? 

14 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

One of the top of the line, yes. 

And that it was an expensive cigar? 

All Cuban cigars were expensive. 

Relatively for Cuban cigars. 

I didn't know -- I mean it was 

19 didn't know the pricing per se of all the 

20 different brands. 

I 

21 Q. Did you travel to England during this 

2 2 time period we' r_e talking about, ' 8 7 to ' 92? 

23 

24 

A. 

Q. 

I'm sure I did, yes. 

Do you recall seeing the Cohiba in 

25 stores in London? 
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1 Cullman 

2 referring to people you would have met from 

3 England or the continent. 

4 A. Generally we didn't talk about our 

5 plans of any of our brands, so it wouldn't have 

6 come up. 

7 Q. Are you thinking of being more asked 

8 by journalists or people in the U.S. cigar 

9 industry about what your plans are? 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. 

Yes. 

And this would have been after 1992? 

Yes. 

Am I correct that you participated in 

14 the decision to sell the Cohiba through Dunhill? 

15 

16 

A. 

Q. 

I participated, yes. 

At that time, was that your decision 

17 or was that you and your father's decision to do 

18 that? 

19 A. I believe it was a decision of our 

20 marketing and saies management at the time and 

21 not a decision that my father or I made. 

22 Q. Did you approve of the decision or 

23 would that have been done without asking you for 

24 your approval? 

25 A. No. It would have been done with our 
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1 Cullman 

2 approval and knowledge, yes. 

3 Q. With the first shipment being 

4 November 20th, 1992 from the Dominican Republic 

5 to Dunhill, do you recall in relation to then, 

6 when Dunhill was approached? 

7 

8 

A. 

Q. 

No. 

Do you recall approximately how much 

9 before? 

10 

11 

12 

13 

14 

15 

16 

A. No, I don't have a specific. 

Q. A general. 

A. No. It had to have been before. 

Q. I understand that. 

A. So I don't know. 

In general, we've used Dunhill to 

launch or relaunch or do all these when we 

17 started with Partagas, we launched it with 

18 Dunhill and subsequently used Dunhill for other 

19 launches, so it was an approach fairly common, a 

20 technique within General Cigar. We felt Dunhill 

21 had the prestige and the appropriate limited ... 

22 So it would add to the prestige because it was 

23 limited. 

24 Q. Did you deal with anybody at Dunhill 

25 regarding Cohiba? 
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2 A. No, I did not do it specifically. 

3 Q. During any time from, say, the 

4 approach to Dunhill to offer them the exclusive 

5 for Cohiba through '96, did you have any direct 

6 dealings with Dunhill concerning Cohiba? 

7 A. No. 

8 Q. Do you know who initiated the idea 

9 within your company? 

10 MR. MARCUS: What idea? 

11 MR. GOLDSTEIN: Approaching Dunhill 

12 for the exclusive distribution of Cohiba. 

13 A. It probably was John Rane or Bob 

14 Lilienfeld, both of whom had very strong 

15 relationships at Dunhill. 

16 Q. Besides those two, do you know who 

17 else was involved in the decision, you and your 

18 father's approval? 

19 A. I think I mentioned Dave Burgh. 

20 Q. You mentioned he was part of the 

21 management team. 

22 A. Right. 

23 Q. So he would have been involved as the 

24 president of General Cigar? 

25 A. As the president, right. 
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2 I believe Frank Fina was probably 

3 involved at that time. 

4 Q. Anyone else? 

5 A. No. 

6 Q. Do you recall, you know, a 

7 presentation being made to you at a meeting, you 

8 know, this is our idea for Cohiba, what do you 

9 think? 

10 A. As I mentioned, we were going through 

11 this transition from an upscale bundle to 

12 something else, and as far as we all were 

. . 
13 concerned, the Dunhill approach was still a 

14 transition, we were still not happy with our 

15 approach, but we were interested in making sure 

16 that there wasn't a long period of absence from 

17 the marketplace. 

18 Q. Why? 

19 A. For the obvious reasons. We didn't 

20 want to appear to be not interested in 

21 continuing with the brand. 

22 Q. Why? 

23 A. You keep asking why. Clearly we want 

24 to have the brand successful. With it not being 

25 in the marketplace, we run the risk that the 
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2 brand would lose its value. 

3 Q. Were you also concerned with losing 

4 rights to the brand? 

5 A. We were advised by counsel that that 

6 was a possibility. 

7 Q. And sitting here today, you can't 

8 place in time, I'm sorry, I know I'm asking the 

9 same question, place in time how long it was 

10 from meeting with Dunhill to getting the cigars 

11 out of the Dominican Republic? 

12 

13 

14 

A. No, not specifically, but there was 

this transition. We were concerned about, as we 

always have been, as we moved from one packaging 

15 approach and marketing approach to another, I 

16 think I mentioned in prior testimony that we 

17 liked to have the marketplace go to sleep, so to 

18 speak, as it reflects on that brand or that 

19 approach and before you start another, so the 

20 transition was over, over a period of years. 

21 When, in fact, we approached Dunhill 

22 specifically, we probably would not have 

23 approached Dunhill years in advance because 

24 there's no point, but probably well in advance 

25 so they can plan, they had many outlets, many 
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All of that logistics planning had to 

3 be accomplished before we were ready to go. 

4 Q. You are aware that the cigar sold to 

5 Dunhill was the same cigar as your Temple Hall 

6 cigar? 

7 A. I'm not specifically aware of that, 

8 no. 

9 Q. Do you know why the cigar was not 

10 banded? 

A. Yes. Again, as I said, that this 11 

12 approach to Dunhill was still transitioning. 

13 were not happy, we were not satisfied with all 

14 of the approaches, and so it was an 

We 

15 incomplete -- we were still in transition, so it 

16 was not a complete approach yet. 

17 Q. Did you have any other premium cigars 

18 in the market that were unbanded at that time? 

19 

20 

21 

A. 

Q. 

A. 

Yes. 

What were those? 

Cigars that were either in bundles, 

22 cigars that were -- I do remember specifically a 

23 Canaria D' Oro Rothschild size, which was a very 

24 short and fat cigar, I think there were 50 

25 cigars to the box and they did not have --
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2 traditionally that size does not have labels, 

3 bands. 

4 

5 

6 

Q. 

A. 

Q. 

Is that a short, fat cigar? 

Yes. 

Did General Cigar have any other 

7 cigars of that size without labels or bands? 

8 A. Generally, but it was unusual. I 

9 would have to think again of how many others. 

10 We were making a Macanudo Vintage 

11 No. 4, which was my father's favorite cigar, and 

12 it was without a band. Today it is with a band, 

13 but then it was not. 

14 Q. Do you recall any conversations with 

15 your people regarding their conversations with 

16 Dunhill about the Dunhill, selling through 

17 Dunhill? In other words, anything other than 

18 they have agreed we're going to do this with 

19 them. 

20 A. I don't have any specific 

21 recollections, no. 

22 Q. Are you aware that at the end of 

23 1992, General Cigar applied to register Cohiba 

24 with the trademark office? 

25 A. Yes. 
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Counsel was both, because we had 

3 internal attorneys as well as Morgan & Finnegan. 

4 Q. But on this particular question, to 

5 your recollection you were advised by both 

6 in-house and outside counsel? 

7 A. I think the advice came from outside, 

8 from Morgan & Finnegan. 

9 Q. Was there a concern that there had --

10 was there a concern at General Cigar that there 

11 had been an abandonment of the prior 

12 registration? 

13 A. I don't think that the concer-n came 

14 from General Cigar. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

It came from your counsel? 

Correct. 

MR. MARCUS: Wait a minute. 

waiving privilege here? 

Are you 

THE WITNESS: I would prefer not to 

waive privilege. 

MR. MARCUS: Can I speak to the 

witness? 

MR. GOLDSTEIN: Yes. You can even 

kick him if you.want. 

(Counsel and witness confer.) 
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14 

15 

16 
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Cullman 

MR. MARCUS: Mr. Cullman would like to 

make a statement. 

THE WITNESS : I'd like to state that I 

had no intention of waiving attorney-client 

privilege. I was simply trying to make a 

point that within General Cigar there was no 

concern of whether we owned the brand or 

not. We owned the brand. 

And I do not recall what the advice 

was and I was not shown any documents in 

preparation for this deposition specifically 

on that advice. 

MR. GOLDS TE IN: Okay. And the record 

will speak for itself as to the questions 

and answers. 

17 BY MR. GOLDSTEIN: 

18 Q. Well, let me ask you this first: If 

19 you would take a look at this box on the table. 

20 

21 

A. 

Q. 

Yes. 

I realize, I don't know if we ever 

22 marked it, but it's a wooden box with the word 

23 "Cohiba" on the top, and the bottom it says "25 

24 cigars distributed by Alfred Dunhill of London 

25 Inc., handmade in Santiago, Republica Dominicana 
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2 for S.K. Beverly Hills." 

3 I ask you to take a look at this box, 

4 tell me if you recall this as the box that was 

5 used, distributed through Dunhill in the period 

6 late '92 through '96 or '97. 

7 

8 yes. 

9 

A. 

Q. 

It looks to, it looks to be that, 

Do you know who decided on the block 

10 lettering Cohiba that is on the top of the box? 

11 

12 

13 you? 

A. 

Q. 

I don't recall who decided, no. 

Do you know if that was approved by 

14 In other words, was the box presented 

15 you and you said yeah, let's go with this? 

16 A. It wouldn't have gone to the 

17 marketplace without approval from myself and my 

18 father, so yes, it was approved by me. 

19 Q. Do you recall any discussions about 

20 the box design? 

21 A. Since this was, as I mentioned 

22 before, still a transition approach to the 

23 marketplace, the concept was to make it plain, 

24 make it maybe almost undistinguished except that 

25 it would look like a premium cigar packed in a 
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2 marketplace. 

3 Q. And did you consider the Dunhill 

4 sales within the marketplace? 

5 

6 

A. 

Q. 

Yes. 

What efforts did you make, then, to 

7 ensure that there were no similarities? 

8 A. Again, I don't know the timing of 

9 these two boxes so I have no way of knowing, but 

10 at the time, I think most of the boxes that we 

11 had seen of Cohiba had a completely different 

12 design. 

13 Q. Let me show you what was previously 

14 marked as Plaintiff's Exhibit 113 which was 

15 marked at the Cliff Bachner deposition. 

16 

17 

18 

A. 

Q. 

Do you know who Mr. Bachner is? 

No. 

He was a graphic design person hired 

19 by General Cigar in the fall of 1993, in the 

20 fall of 1992, to work on potential Cohiba 

21 packaging. 

22 

23 

A. 

Q. 

No, I don't know who he is. 

This document was produced by 

24 Mr. Bachner to us based on documents provided to 

25 him by Mr. Rano in the fall of 1992, according 
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2 to his testimony, and if you would take a look 

3 at those pages and tell me if, if at least the 

4 top of the box is essentially identical to the 

5 top of the box on the table. 

6 A. Yes, it is. 

7 MR. MARCUS: Wait a minute. The 

8 question is, is this a picture --

9 BY MR. GOLDSTEIN: 

10 Q. Is the color photo --

11 MR. MARCUS: It's a photo, not a box. 

12 BY MR. GOLDSTEIN: 

13 Q. Is the color photo 113, 0059 

,, 
14 , ... ｾ＠ . ' ' essentially the same, is it the same as the top 

'' 

15 of the box in front of you? 

16 MR. MARCUS: Well, I think it speaks 

17 for itself. 

18 MR. GOLDS TE IN: Okay. And he can 

19 answer. 

20 MR. MARCUS: He can answer. 

21 A. It certainly would appear to be the 

22 same. 

23 Q. And if you would flip through the 

24 pages, other than the Cubatabaco on the bottom 

25 versus Habanos, do you see any other differences 
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2 to you with regard to Cohiba? 

3 A. I don't recall that. I really don't. 

4 As I mentioned before, he didn't go there with a 

5 specific purpose. It wasn't -- other than to 

6 look and listen. It was an opportunity that we 

7 have never had before. 

8 Q. Following their trip -- let me strike 

9 the question. 

10 You said when I was showing you those 

11 pictures of work done by the graphic designer, 

12 that you had, through Nicholas Freeman, tried to 

13 discuss the possibility of using a trade dress 

14 with the approval or in conjunction with the 

15 Cubans. 

16 Is that accurate? 

17 A. Yes, that is accurate. 

18 Q. Did that effort arise from the, 

19 anything that related to the trip of Milstein 

20 and Mayer? 

21 A. I think what we were trying to do, 

22 again, was to explore one avenue, which was 

23 this, creating this package that was similar to 

24 the Cohiba, Cuban Cohiba, and under the same 

25 concept of our other marks that were parallel 
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2 outside of the United States and parallel in the 

3 

4 

United States. So this was an ongoing effort. 

I'm not clear on the specifics, but I 

5 know that in general Ron Milstein's discussions 

6 with Garrido were not very productive relative 

7 

8 

to this area. I just don't -- I can't recall 

specifically anything more about it. They had a 

9 discussion, I remember in preparation for this 

10 deposition that that was part of it. 

11 And since it didn't lead anywhere, we 

12 tried another avenue, which was with Nick, Nick 

13 Freeman. 

14 Q. Do you recall what you did with Nick 

15 Freeman? 

16 A. Yes. Both at the time and through in 

17 preparation for this deposition, I specifically 

18 asked him for -- to be a go-between between 

19 Cubatabaco and General Cigar in this matter. 

20 Q. He had good relations with you and he 

21 had good relations with the Cubatabaco people? 

22 A. Correct. 

23 Q. And there is a letter which you may 

24 have seen in preparation. I'll put it on in a 

25 moment. 
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2 A. Yes. 

3 Q. But do you recall any oral 

4 discussions with Freeman about this or was it 

5 something you proposed to him in a letter? 

6 A. No, I certainly discussed it with him 

7 prior to the letter. The letter was, you know, 

8 a result of those discussions. 

9 Q. Prior to sending him the letter, did 

10 he give you any thoughts, opinions, feedback? 

11 A. If he had said that this was not a 

12 good idea, he wouldn't have done it, so we 

13 thought that he was hopeful. 

14 Q. Did you tell him in advance what the 

15 proposed design was? 

16 A. In general terms, yes. 

17 Q. Now let me show you what was 

18 previously marked as Plaintiff's Exhibit 92. 

19 A. Right. 

20 Q. And it's an April 20, '93 letter 

21 from on your letterhead signed Ed or Edgar to 

22 Nicholas Freeman. 

23 A. Right. 

24 Q. Is this the letter you're referring 

25 to that you sent to him? 
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A. 

Q. 
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Yes, it is. 

Now in the letter it says, if you 

4 look in the middle of the second paragraph. 

5 

6 

A. 

Q. 

Right. 

It says, "We feel now is the time to 

7 relaunch the brand as a super premium product 

8 and we propose that you present Mr. Padron with 

9 some samples of the packaging designs that we 

10 are considering." 

11 Do you recall if the letter included 

12 packaging designs? 

13 

14 

A. 

Q. 

I do not recall. 

Looking at the letter and thinking 

15 back, you must have sent Freeman packaging 

16 designs; is that correct? 

17 A. I don't think so. I think what it's 

18 intending to say here is that were we to get 

19 down that road that we would go to the next step 

20 of showing samples of packaging designs. But I 

21 think, again, this is very exploratory. 

22 Q. Is it your recollection that you, in 

23 fact, never sent Freeman designs to show to 

2 4 Padron? 

25 A. I don't remember. This is a tough 

327 



1 Cullman 

2 point because I don't remember the resolution 

3 after all this, so other than -- obviously we 

4 never went down that road so we had to have been 

5 blocked in one form or another, but I don't 

6 remember specific conversations in that regard. 

7 Q. Do you recall whether or not he had 

8 samples, whether Freeman presented the idea to 

9 Padron? 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. 

14 Padron? 

15 A. 

I don't believe so. 

What's that? 

I don't believe so. 

You don't believe he presented it to 

No, I don't think it went that far. 

16 Q. Do you have any recollection of 

17 Freeman telling you that he met with Padron at 

18 your request and what Padron's reaction was? 

19 

20 

A. 

Q. 

I just don't remember it. 

After the litigation began between 

21 your company and my client, did you have any 

22 discussions with Nick Freeman about litigation? 

23 

24 

A. 

Q. 

Other than it occurred, no. 

Did you have any discussions with him 

25 in an effort to refresh your recollection about 
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2 any matters such as this one or other things 

3 relating to the two companies? 

4 A. There was a long period of time when 

5 this litigation was in abeyance, was suspended. 

6 When it was taken up again, Nick Freeman was not 

7 well, so I did not have any discussions with him 

8 regarding trying to refresh my memory. 

9 Q. And sitting here today and in 

10 preparation for the deposition, you don't recall 

11 any comeback from Nick Freeman regarding a 

12 meeting with Padron? 

13 A. I do not. 

14 Q. But you do know that nothing was 

15 worked out? 

16 A. Yes, nothing was worked out. 

17 Q. You're familiar with the magazine 

18 Cigar Aficionado? 

19 A. Yes, I am. 

20 Q. And the publisher of that magazine, 

21 Marvin Shanken, you know him personally? 

22 A. Yes, I do. 

23 Q. Am I correct that he leases a space 

24 in the same building as General Cigar? 

25 A. That is correct. 
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2 Q. And is General Cigar the owner of the 

3 building? 

4 A. That is correct. 

5 Q. So Cigar Aficionado is a tenant of 

6 General Cigar? 

7 

8 

A. I believe it's Shanken 

Communications. One of their publications is 

9 Cigar Aficionado. 

10 Q. Okay, but that's the building at 387 

11 Park Avenue South? 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

That is correct. 

And that's where your offices are? 

That's correct. 

Where are his offices in relation to 

16 your offices? 

17 A. His office is on floor eight and my 

18 office is on floor seven. 

19 Q. And what floors does General Cigar 

20 have offices in that building? 

21 A. General Cigar occupies six and seven. 

22 Part of six and all of seven. 

23 Q. How long before the first Cigar 

24 Aficionado is dated autumn of 1992. 

25 How long before that did you know 
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2 Marvin Shanken? 

3 A. I don't remember when he came into 

4 the building, but it wasn't very long after 

5 that. When he came as a tenant in the building 

6 is was when I met him. 

7 Q. Was he a tenant at the time -- he was 

8 a tenant at the time of the initial launch? 

9 A. Yes. 

10 Q. And he had been in the building for a 

11 couple years? 

12 A. I don't remember, but soon after he 

13 became a tenant, we met each other, so I don't 

14 remember exactly when that is. 

15 Q. Was he a cigar aficionado before 

16 he 

17 A. He was a cigar collector. 

18 Q. Excuse me? 

19 A. He was a c•igar collector. 

20 Q. Did you discuss with him the idea of 

21 the magazine, the idea of a cigar magazine, sort 

22 of a high end focus on, you know, top of the 

23 line premium cigars before the magazine was 

24 launched? 

25 A. Yes. 
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And how much before? 

I don't recall exactly, but it was 

4 well before. 

5 Q. When it was sort of in the concept 

6 stage, in an idea stage? 

7 A. Before that. 

8 Q. And did he ask your opinion or your 

9 advice as to whether such a magazine would be 

10 successful? 

11 

12 

A. 

Q. 

Yes, he did. 

And did he discuss with you how such 

13 a magazine might help the cigar industry? 

14 

15 

16 

17 

A. 

Q. 

A. 

Q. 

Yes. 

And did you give him your opinions? 

I did. 

And did you talk to him about what 

18 the magazine might do or what it might be like 

19 that would be helpful to the cigar industry? 

20 A. I do~•t recall that specific, it 

21 would be helpful to the cigar industry, other 

22 than in general if the magazine were successful, 

23 it would be very helpful to the cigar industry. 

24 Q. He was already the publisher of one 

25 of the wine 
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5 

A. 

Q. 

A. 

Q. 
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Wine Spectator. 

He was already publisher of that? 

Yes. 

And that had been a fairly successful 

6 and influential magazine in the wine industry? 

7 A. 

8 Q. 

9 solicited 

10 magazine? 

11 A. 

12 Q. 

13 that? 

14 

15 

A. 

Q. 

Yes. 

Were advertising for the magazine 

from General Cigar for the initial 

Yes. 

And you did, in fact, advertise in 

I believe we did. 

Did you see any advance copies of the 

16 magazine before it was launched, the initial 

17 premier issue? 

18 A. No. 

19 Q. The first time you saw it was when 

20 the general public had access to it? 

21 A. I can't remember exactly when, but 

22 since we were an advertiser, we probably got an 

23 advance copy. But for all intents and purposes 

24 it was already a completed product, so it was 

25 within a week or two of when it hit the 
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2 newsstands, so to speak. 

3 Q. About a week or two? 

4 A. Yes. 

5 Q. It's dated autumn 192. 

6 Do you know when it hit the 

7 newsstands? 

8 A. I don't remember what month. 

9 Q. At the time that the premier issue 

10 was launched, do you know if Shanken knew that 

11 General Cigar had the Cohiba trademark 

12 registration in the United States? 

13 A. No, I don't. 

14 Q. Do you recall ever discussing that 

15 with him, you know, prior to that in terms of 

16 like discussing what marks you have or what 

17 brand ideas you might have? 

18 A. I don't remember. 

19 Q. Has he ever said anything to you to 

20 indicate that he was aware that he knew that you 

21 had the registration to Cohiba in the United 

22 States? 

23 A. Before the launch of the magazine? 

24 Q. First is before the launch, yes. 

25 A. I don't remember before the launch. 
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Subsequent to that? 

Certainly. I don't remember when 

4 subsequently but ... 

5 Q. Do you know how he, how he became 

6 aware of that? 

7 A. General knowledge of the cigar, of 

8 the premier cigar industry, plus I assume in our 

9 annual reports there were all kinds of 

10 discussions, public information. 

11 Q. Let me show you what was earlier 

12 marked as Plaintiff's Exhibit 3, which is a 

13 slightly water damaged copy of the premier issue 

14 of Cigar Aficionado, and ask you if you recall 

15 seeing that magazine at the time it came out. 

MR. MARCUS: Can I have the question 

read back, please? 

(Question was read back as follows: 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"QUE ST ION: Let me show you what was 

earlier marked as Plaintiff's Exhibit, which 

is a slightly water damaged copy of the 

premier issue of Cigar Aficionado, and ask 

you if you recall seeing that magazine at 

the time it came out.") 

MR. MARCUS: Is this the U.S. version? 
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2 MR. GOLDSTEIN: I don't know. I know 

3 it was marked as Exhibit 3 and it says 

4 premier issue. 

5 MR. MARCUS: Right. But you don't 

6 know if this is the U.S. or the foreign 

7 version? 

8 MR. GOLDSTEIN: I'm not being deposed, 

9 I'm asking the witness. 

10 MR. MARCUS: Well, you represented 

11 that it was the premier issue. 

12 MR. GOLDSTEIN: No, I represented that 

13 it was the premier issue of Cigar Aficionado 

14 and I'm asking him if he recalls seeing 

' !',· 
• ｾ＠ ! 

15 that. 

16 MR. MARCUS: So you're not --

17 MR. GOLDSTEIN: I'm not representing 

18 anything about it. I'm representing --

19 MR. MARCUS: You're not representing 

20 that it's foreign or U.S.? 

21 MR. GOLDSTEIN: I'm representing that 

22 it was previously marked as Plaintiff's 

23 Exhibit 3 and that it says premier issue, 

24 U.S. price, Canada price, autumn of '92, 

25 Volume 1, No. 1, Cigar Aficionado, and I'm 



1 

2 

3 

Cullman 

asking if he recalls seeing it. 

A. Since the question was raised about 

4 whether it's the U.S. version or the European 

5 version, I would have seen the U.S. version, and 

6 if this is the U.S. version, then this is what I 

7 saw. 

8 

9 

10 

11 

12 

Q. 

A. 

Q. 

A. 

Q. 

But you did see the premier issue? 

Yes. 

At the time it came out? 

Yes. 

Did you see it at the time you got 

13 the advance copy because of your advertising? 

14 A. I don't recall, but I imagine I would 

15 have seen it, yes. 

16 Q. You are aware that the premier issue 

17 contained an article that was titled on the 

18 front page, "Cuba's Best Cigar"? 

19 A. It's my understanding that this was 

20 

21 

not on the front page. I don't remember now. 

Q. Do you recall that the magazine 

22 contained an artjcle on the Cuban Cohiba? 

23 A. I wouldn't recall it then, but 

24 certainly I recall it now, having been reviewed 

25 for the deposition. 
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2 A. I do not recall. I do not recall. 

3 Q. Do you recall any discussions at 

4 General Cigar regarding the article in the 

5 premier issue of Cigar Aficionado identifying 

6 the Cohiba as Cuba's best cigar? 

7 A. I do not recall. 

8 Q. Is it your testimony you don't recall 

9 whether there was or wasn't, or is it your 

10 recollection that there were no such 

11 discussions? 

12 A. No, I do not recall. 

13 Q. Do you recall General Cigar 

14 approached Dunhill after the premier issue of 

15 Cigar Aficionado came out? 

16 A. I don't recall, but it would have to 

17 have been before in order to -- as I mentioned 

18 before in my testimony, the logistics of working 

19 with Dunhill would require us to work with them 

20 well before this. 

21 Q. Are you aware of whether your cigars 

22 were shipped directly to the Dunhill stores, 

23 from the Dominican Republic to each of the 

24 stores? 

25 A. I believe they were. 
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Why would three months or so not have 

3 been enough time to take a Temple Hall, put it 

4 in a box that looks like the box we had here and 

5 ship it to the Dunhill stores? 

6 

7 

A. 

Q. 

I don't understand your question. 

You said that it would have had to 

8 have been before because of Dunhill's needs. 

9 

10 

A. 

Q. 

Dunhill's and ours. 

And my question is, why would you 

11 need more than that amount of time, more than, 

12 say, the three months between when this magazine 

13 came out and your shipment, to take some Temple 

14 Halls, put them in, what is it, 9,000 cigars? 

15 A. What is the three months? I don't 

16 understand. 

17 Q. From the autumn issue that came out 

18 in August or September, and eventually we'll 

19 establish the date, why was that not enough time 

20 to, after that magazine -- what would have 

21 needed to have been done that couldn't have been 

22 done in three months? 

MR. MARCUS: Objection to the form of 23 

24 

25 

the question. I'm not sure what your 

question really is. 
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2 BY MR. GOLDSTEIN: 

3 Q. My question is, if a decision was 

4 made to sell the Cohiba through Dunhill, you 

5 took a Temple Hall and you called it a Cohiba, 

6 and you made a box and you shipped 9,000 cigars 

7 to Dunhill, what would General Cigar's needs 

8 have been that couldn't have been done in three 

9 months? 

10 MR. MARCUS: Objection to the form of 

11 the question. 

12 Are you asking for fact, speculation, 

13 hypothetical? 

14 It sounds like you're asking a 

15 hypothetical. If you want fact, why don't 

16 you ask a fact. 

17 BY MR. GOLDSTEIN: 

18 Q. You can answer. 

19 MR. MARCUS: Do you understand the 

20 question? 

21 THE WITNESS: I really don't 

22 understand. 

23 A. Where is the three months? 

24 Q. Assume with me that this magazine 

25 came out, that you had access to this magazine 
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2 through the advertising, as you said, a couple 

3 weeks before it hit the stand. So between 

4 August 20th and November 20th is three months. 

5 What would you have needed -- why 

6 could you not have made the decision to get the 

7 Cohiba to Dunhill and do that in three months 

8 from General Cigar's side? 

9 MR. MARCUS: Object to the form of 

10 the question. It seems to be asked as a 

11 hypothetical. 

12 A. General Cigar would take at least as 

13 long a time as you are suggesting, three months, 

14 to produce the cigar, then it would also have to 

15 work with Dunhill. So it is virtually 

16 impossible, but that was not our intent. We 

17 were talking to this well before this and we 

18 were working on different packaging approaches 

19 to the marketplace. 

20 Q. Earlier you said you didn't know 

21 whether this cigar that was sold to Dunhill was 

22 the same as the Temple Hall; is that correct? 

23 A. Correct. 

24 Q. If it was the same as Temple Hall, as 

25 several of your employees testified it was, 
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2 would there have been any time needed to prepare 

3 the cigar? 

4 

5 

A. 

Q. 

6 existed? 

7 

8 

9 

A. 

Q. 

A. 

Yes. 

Even though the cigar already 

Yes. 

And why is that? 

Because the aging of the tobaccos to 

10 put it into production would take that much time 

11 at least. 

12 Q. If we're talking about 9,000 cigars 

13 in the initial production, there weren't 9,000 

14 Temple Halls available? 

15 A. Well, the only way -- I wouldn't 

16 speculate as to how it would be done, but it 

17 wouldn't be our process. 

18 

19 

Q. I show you what's been previously 

marked as Plaintiff's Exhibit 127. Attached to 

20 it is an unofficial translation that we 

21 prepared. 

22 Have you ever seen that document 

23 before, Plaintiff's Exhibit 127? 

24 A. No. 

25 Q. It's dated October 27, 1992. If 
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2 you'll look at the English, "Prepared 1,200 

3 cigars of each of the following sizes of 

4 Cohiba," 1,200 size, and then 1,200 three 

5 different sizes, three different front marks, 

6 and then it says "The same TH," or "Los mismos 

7 TH" in Spanish. "These cigars will be sent by 

8 Alfred Dunhill by air in -- approximately in 

9 April of I 92. II 

10 Do you see that? 

11 A. Yes. 

12 Q. That's in the English? 

13 A. Yes. 

14 Q. And you don't read Spanish, correct? 

15 A. Correct. 

16 Q. Are you aware of any other shipment 

17 orders prior to this, any other instructions 

18 prior to this to the Dominican Republic to 

19 prepare Cohibas for the first shipment to 

20 Dunhill? 

21 A. No. 

22 Q. And October 27th to November 19th, 

23 that's less than a month, correct? 

24 A. Yes, that's correct. 

25 Q. Are you aware of any documents dated 
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2 prior to September of 1992 that would indicate 

3 any activity by General Cigar with respect to 

4 Cohiba in the years 1991 or 1992? 

5 A. I'm sorry. Can you repeat the 

6 question? 

7 Q. Are you aware of any documents 

8 earlier than September of 1992 that would 

9 indicate any activity by General Cigar with 

10 respect to Cohiba for the years 1991 or 1992? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. MARCUS: Omitting all privileged 

materials. 

A. I am not aware. 

MR .. GOLDS TE IN: Any privileged 

materials I presume would be on the 

privilege log; is that correct? 

Do you have any knowledge of 

withholding privileged materials from the 

privilege log? 

MR. MARCUS: No. 

MR. GOLDSTEIN: Okay. 

MR. MARCUS: I think it would be on 

the privilege log. 

MR. GOLDSTEIN: Okay. Thanks. 

25 BY MR. GOLDSTEIN: 
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15 

16 

17 

18 
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Q. Did the Cigar Aficionado launch have 

anything to do with the decision of General 

Cigar to launch its Cohiba to Dunhill in late 

1992? 

MR. MARCUS: Can I have the question 

read back? 

(Question was read back as follows: 

"QUESTION: Did the Cigar Aficionado 
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launch have anything to do with the decision 

of General Cigar to launch its Cohiba to 

Dunhill in late 1992?") 

A. To the best of my belief, no. 

Q. Did the identification of the Cuban 

Cohiba as Cuba's finest cigar or Cuba's best 

cigar influence the decision of General Cigar to 

launch its Cohiba through Dunhill at the end of 

1992? 

When I say "the identification," in 

the premier issue of Cigar Aficionado. 

MR. MARCUS: Can I have the question 

read back, please? 

(Question was read back as follows: 

"QUESTION: Did the identification of 

the Cuban Cohiba as Cuba's finest cigar or 



1 

2 

3 

4 

5 

6 

7 

8 

Cullman 

Cuba's best cigar influence the decision of 

General Cigar to launch its Cohiba through 

Dunhill at the end of 1992? 

When I say "the identification," in 

the premier issue of Cigar Aficionado.") 

A. 

Q. 

To the best of my belief, no. 

When you say best of your belief, 

9 what do you mean by that? 

10 A. What I recall today, my view. It's 

11 very hard to remember what was in our minds in 

12 1992. As I sit here today, I do not recall 

13 whether that was an influence, but my feeling is 

14 it wasn't. 

15 Q. As you sit here today, can you tell 

16 me that you approached Dunhill on the exclusive 

17 for the Cohiba before the Cigar Aficionado 

18 premier issue was made available to General 

19 Cigar? 

20 A. I do not know when the approach was 

21 made to Dunhill, but as I have testified 

22 earlier, I think it would have been earlier. 

23 Q. Was there any advertising by General 

24 Cigar about the Cohiba through Dunhill? 

25 A. I don't believe so. 
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1 

2 Q. 

Cullman 

If the orders for the cigars was in 

3 October 27, 1992 and there was no advertising, 

4 what else would General Cigar have had to do 

5 that couldn't be done in a three-month time 

6 period? 

7 A. I have no way of knowing. This is 

8 something I have never seen before, so it's very 

9 strange that this is the way it would have been 

10 

11 

handled. So it would be against our normal 

approaches so I don't understand. Anyway, 

12 you're asking a question that you asked before, 

13 which I think I answered. 

14 

15 

Q. 

A. 

You answered as to the cigars. 

But you're asking all the things that 

16 was necessary to get the product launched. 

17 

18 

Q. 

A. 

Right. 

And I answered by saying it would 

19 take us longer. 

20 Q. And I'm asking if the cigars were 

21 ordered then and they were the same as the prior 

22 brand and there was no advertising, what would 

23 take longer? 

24 

25 

A. 

Q. 

I don't know. I don't know. 

Looking at that document, Plaintiff's 
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2 127, you said that's not your normal approach; 

3 is that correct? 

4 A. Yes, that's what I said. 

5 Q. Do you have any recollection whether 

6 General Cigar made an effort to rush a Cohiba to 

7 market at Dunhill prior to Christmas of 1992? 

8 A. I don't recall. 

9 Q. You don't recall that subsequent to 

10 the publication of the premier issue, there was 

11 a decision made let's get a Cohiba into Dunhill 

12 by Christmas? 

13 A. I don't have any recollection of 

14 that. 

15 Q. In addition to John Rana, David Burgh 

16 and Bob Lilienfeld, who would have had 

17 responsibility for getting the Cohiba into the 

18 market once the decision had been made to do 

19 that? 

20 A. Who are the people that you asked? 

21 Q. Well, maybe I'm making an assumption, 

22 but I said John Rana, David Burgh and Robert 

23 Lilienfeld. 

24 Would they have been responsible for 

25 getting the product to market once the decision 
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2 A. 

Cullman 

When you say an ad campaign, this is 

3 the beginnings, the creative start of an ad. 

Q. 

A. 

Right. 

Potential ad campaign. There's 

4 

5 

6 

7 

nothing in here about an ad itself. It's all 

about the strategy and thinking. All of that 

8 would have been authorized and started by Austin 

9 McNamara and people in his marketing department, 

10 and to stop it or to start it would have been 

11 his decision. 

12 Q. To actually launch an ad, would that 

13 have required your approval? 

14 A. Again, what do you mean by launch an 

15 ad? 

16 Q. Put something in a magazine out for 

17 publication where the public would have access 

18 to what you're saying about a brand or your 

19 company. 

20 A. Especially a first start, yes, it 

21 would have gone -- we would have seen it, yes. 

22 Q. Do you recall interviews done by 

23 Cigar Aficionado with Padron that appeared in 

24 the Cigar Aficionado magazine? 

25 A. I do. 
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2 Q. And do you recall them, seeing them 

3 at the time that they came out? 

4 A. I do. 

5 Q. Do you recall when those took place? 

6 A. I don't remember. 

7 Q. Do you recall any discussions at 

8 General Cigar regarding those interviews? 

9 A. Yes, I do. 

10 Q. And who did you have discussions 

11 with? 

12 A. I remember actually being 

13 discussing it with Ross Wollen and ... I don't 

14 remember who else. 

15 Q. Do you recall discussing it with your 

16 father? 

17 A. You're asking about the interview 

18 with Mr. Padron in Cigar Aficionado? 

19 Q. Yes. There was one in the spring of 

20 '93 issue and one in the spring of '94 issue. 

21 A. I don't remember which one. 

22 Q. Okay. 

23 A. But we would have the one that I 

24 remember has to do with what Mr. Padron said 

25 about Cohiba. 



1 

2 Q. 

Cullman 

You said that you recall a discussion 

3 or discussions with Mr. Wollen, and then I asked 

4 if you had discussions with your father. 

5 Do you recall having any discussions 

6 with your father about that? 

7 A. I'm sure we did, but I don't recall 

8 specifically that he was in that discussion or 

9 not. 

10 Q. Do you recall discussing either of 

11 the Padron interviews with anybody other than 

12 Ross Wollen and perhaps your father? 

13 A. The one that sticks out is my 

14 conversations with Ross, but not anybody else, 

15 but there well could have been discussions with 

16 others. 

17 Q. What do you recall you and Mr. Wollen 

18 discussing? 

19 

20 

21 

22 

23 

24 

25 

MR. MARCUS: Can I speak to the 

witness? 

MR. GOLDS TE IN: Sure. 

(Counsel and witness confer.) 

MR. MARCUS: I'd just like to state 

here that this is not a privileged 

communication since this does not entail 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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seeking the legal advice of counsel. 

MR. GOLDS TE IN: Well, I think the 

record will speak for itself in terms of the 

relationship, and what the questions and 

answers are about and whether or not it 

constitutes 

MR. MARCUS: I'm explaining to you why 

we're allowing him to answer. 

MR. GOLDSTEIN: I understand your 

position and --

MR. MARCUS: It's not a position, it's 

a fact. 

MR. GOLDSTEIN: Well, I'm not sure 

attorneys state facts, but my --

MR. MARCUS: Well, I'm stating a fact 

that I just learned in this break. 

MR. GOLDSTEIN: I understand that's 

your position, and my position is we'll get 

to a stage where a determination will be 

based on whether or not there is a waiver 

and if it is or is not a matter of law. 

23 BY MR. GOLDSTEIN: 

24 Q. What did you and Mr. Wollen speak 

25 about? 



1 

2 A. 

Cullman 

We talked about a concept that was 

3 revealed in this article, and I don't remember 

4 the word for word for it, but the gist is, from 

5 Mr. Padron's point of view and therefore 

6 Cubatabaco's point of view, what was important 

7 when they were to enter the United States with 

8 cigars; that the tobacco was the important 

9 thing, not the brands. 

10 It was an admission, an 

11 acknowledgment that the brands discussed in that 

12 article were not in dispute. The ownership was 

13 as we had been relying on over the years; that 

14 there was no conflict, there was no reason for 

15 us to think that there was any contest or issue 

16 of our ownership of these marks. 

17 Q. If I showed you the article, would 

18 y6u be able to identify for me what it is you 

19 are referring to? 

20 

21 

A. 

Q. 

I'll look. I hope I can. 

This is the spring '93 article based 

22 on an interview in November of 1992, which was 

23 in conjunction with that visit of your people 

24 that we talked about. In other words, the 

25 interview is in the same -- at the same time. 
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2 BY MR. GOLDSTEIN: 

3 

4 

5 

6 

7 

8 

9 

Q. And what are you referring to? 

MR. MARCUS: Well, are these numbered 

sequentially for defendants and plaintiffs? 

MS. DORE: No. We had two separate 

numbers. 

MR. GOLDSTEIN: Yes. Defendants' 

numbers and plaintiff's numbers. 
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10 A. Anyway, it's an interview in Havana in 

11 November of 1992, published spring of 1993. 

12 Starting on page 4 of 12 and ending 

13 on page 5 of 12, do you want me to read it? 

14 Q. Well, you can point to where you're 

15 starting and ending and then, you know, the text 

16 will speak for itself, but what I would then ask 

17 is, I'll then ask you some questions about it. 

18 A. Okay. Starting with the Cigar 

19 Aficionado's question, "Many Americans cigar 

20 smokers don't realize that there are two brands 

21 of Partagas," et cetera, going through 

22 Mr. Padron's last discussion, second to last, on 

23 page 5 of 12, "Marvin I don't believe you. 

24 just have to go to the United States and sit 

25 down in a hotel room and say here I am." 

I 



I C 

1 Cullman 

2 It is expressing what we had been 

3 always relying on, that they acknowledged, they 

4 being Padron and Cubatabaco, acknowledged 

5 ownership of several of these marks, including 

6 Partagas, Ramon Allones and Cohibas as mentioned 

7 in this article. 

8 And 

9 Q. Now, wait. If we go back to that, 

10 Cigar Aficionado says, on the top of page 5 this 

11 is, "General Cigar, as an example, owns the 

12 brand name Partagas, Ramon Allones and Cohiba 

13 for the U.S. market, and it has tremendous 

14 distribution in the United States. I would 

15 imagine that they would love to sit down and 

16 work it out with you to represent those brands 

17 of Cuban cigars in America. Is this possible or 

18 is it a problem? You are shaking your head no." 

19 Padron responds, "The first condition 

20 is that they must pass the brand name to us. 

21 This is the first condition. Immediately. If 

22 not, forget about it." 

23 From that, you take it as a statement 

24 of acknowledgment by Padron of Cigar 

25 Aficionado's statement that General Cigar owns 
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2 Cohiba in the United States? 

3 A. I'm not a lawyer. I read this as 

4 acknowledgment that General Cigar owns these 

5 marks. Otherwise he would have said 

6 differently, no, they don't own it, something to 

7 counter describe what Cigar Aficionado said. 

8 

9 

10 

Q. He said, "The first condition is that 

they must pass the brand name to us. This is 

the first condition. Immediately. If not, 

11 forget about it." 

12 Does that strike you as an 

13 acknowledgment of your rights in the eyes of 

Padron to the name? That's all I'm asking. 

MR. MARCUS: Objection. Asked and 

answered. 

MR. GOLDSTEIN: It's a different 

question. 

MR. MARCUS: He just answered the 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

question. I object that you're arguing with 

the witness. 

MR. GOLDSTEIN: I'm not arguing. 

MR. ~ARCUS: I consider it an 

argument. He gave you a precise answer and 

now you're arguing with him. 



1 Cullman 

2 BY MR. GOLDSTEIN: 

3 Q. You can answer. 

4 A. I believe he is acknowledging by 

5 saying the mark, the brands have to be passed 

6 over to them, that means it's got to go from one 

7 place to another. I don't know any other way to 

8 say it. 

9 Q. Did you have a discussion with 

10 Mr. Wollen about that? 

11 

12 

A. 

Q. 

Yes. 

Okay. And was that discussion 

13 initiated by you or Mr. Wollen? 

14 

15 

A. 

Q. 

I don't remember. 

Do you recall asking Mr. Wollen 

16 anything regarding this statement in this 

17 interview? 

18 A. It was a discussion, so what we 

19 discussed was precisely the fact that what 

20 this is another example of acknowledgment from 

21 the owners of the Cuban Cohiba that General 

22 Cigar is the rightful owner of Cohiba in the 

23 United States. 

24 Q. Now, you said you're not a lawyer as 

25 part of your answer. 
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2 it was a discussion about this very interview 

3 and the topic that we are now discussing. 

4 Q. Do you recall if this was at about 

5 the time this interview came out? 

6 

7 

A. 

Q. 

Oh, definitely, yeah. 

Do you recall having any discussions 

8 with anyone else, for example, outside counsel 

9 for their legal opinion? 

10 

11 

A. 

Q. 

I don't remember. 

Do you know if there's any documents 

12 reflecting your discussions with Mr. Wollen or 

13 any other documents referring to any discussion 

14 of this issue? 

15 

16 

A. 

Q. 

I don't remember, no. 

Do you recall anything else about the 

17 discussion of this, what you pointed to in 

18 Defendants' Exhibit 25, with Mr. Wollen? 

19 

20 

A. 

Q. 

Say it again. I'm sorry. 

Do you recall anything else that you 

21 discussed with Mr. Wollen regarding this excerpt 

22 you pointed to? 

23 A. This was the most pointed element. 

24 There probably were other things we discussed in 

25 passing. I noticed in reading this again there 
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2 was discussions about Macanudo cigars, so I'm 

3 sure we had a smile about Mr. Padron's views 

4 about Macanudo, but the most important element 

5 was what we are now discussing. 

6 Q. Was there anything in the other one, 

7 Defendants' Exhibit 24, the spring 1994 

8 publication? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. Yes. This is an interview with 

Cubatabaco's top official, Francisco Padron, 

published in the spring of '94, Defendants' 

Exhibit 24. 

Q. Right . 

A. On page 5 of 14, the large paragraph 

that begins with "Padron." 

Q. And what there are you referring to? 

A. That --

MR. MARCUS: You want him to read it? 

MR. GOLDSTEIN: If he wants to read 

the whole paragraph, if there is something 

specific he's referring to. 

MR. MARCUS: Before you -- when you 
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23 

24 

25 

said he was referring to, I don't know if 

you wanted him to quote it for you or if you 

wanted it in his own words. 
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2 

3 

MR. GOLDSTEIN: It depends on how much 

he's referring to. 

4 BY MR. GOLDSTEIN: 

5 Q. You're more than free to quote for 

6 me. 

7 A. This only reiterates in this 

8 paragraph that I mentioned starting with 

9 "Padron," that brands were not important to 

10 Mr. Padron and presumably Cubatabaco; that what 

11 was important was that he had a habano cigar, 

12 meaning a cigar from Cuba with Cuban tobacco, 

13 and it can be called any name and it would be a 

14 seller in America or anywhere else. 

15 Q. Your understanding was he was relying 

16 on the quality and reputation of the Cuban 

17 cigars? 

18 

19 

20 

21 

22 

23 

24 

25 

A. What I think he's talking about is 

brands are not important to him. Especially he 

even mentions Cohiba. "We' re not going to fight 

with somebody else because he owns the brand 

name of Cohiba in America. II 

Q. Now what do you recall discussing 

about that? 

MR. MARCUS: With whom? 
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2 

3 

4 

5 

6 

MR. GOLDSTEIN: Well, I think the only 

one he's identified with certainty is 

Mr. Wollen. 

A. It's a continuation of the same 

theme. Again, this is in the spring of '94, 

7 presumably, and the other one was spring of '93, 

8 so they were one year apart. It is one more 

9 acknowledgment, from our point of view, that 

10 there is no dispute over who owns the name 

11 "Cohiba" in the United States. 

12 Q. In the question from Cigar 

13 Aficionado, I assume Mr. Shanken -- I'm not 

14 certain. 

15 The question says, "If the embargo 

16 ended tomorrow or two or five years from now, 

17 have you thought through how it would happen and 

18 what the scenario would be? You would have 

19 problems with certain brands as far as trademark 

20 issues, and with other brands you do not have a 

21 problem. Have you thought how you would 

22 introduce your brands to the American market?" 

23 

24 

And Padron says, "First there is 

going to be a fight. We have not been able to 

25 have the brand name in the United States because 



1 

2 

3 

4 

Cullman 

of the embargo. It was forced by you," meaning 

the U.S. "It was not decided by our side. Your 

side decided on this. So maybe there is going 

5 to be a fight." 

6 And then he s a y s , " But we are no t 

7 going to fight in order to get our cigars in the 

8 United States." 

9 And then he later on says, "We are 

10 not going to fight with somebody else because he 

11 owns the brand name of Cohiba or Montecristo in 

12 America." 

13 So in the paragraph he says we are 

14 going to fight, maybe we're going to fight, 

15 we're not going to fight, we're not going to 

16 fight. So in those three or four iterations of 

17 fighting, you took that to mean he's not going 

18 to fight as opposed to he is going to fight? 

19 

20 

21 

22 

23 

24 

25 

MR. MARCUS: Objection. Your 

question has been asked and answered. 

MR. GOLDSTEIN: I'm asking for his 

understanding. 

MR. MARCUS: Well, you're arguing. 

MR. GOLDSTEIN: I am not arguing. 

MR. MARCUS: I think you are. You're 
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advocating. 

A. I don't know what he means by fight. 

4 So I was only taking the words as they are 

5 written here that "We're not going to fight with 

6 somebody else because he owns the brand name of 

7 Cohiba in America." He is intimating and saying 

8 quite clearly that the brands are not important 

9 to him as long as the cigar is made out of 

10 habano. He calls it a habano, which I take to 

11 mean a cigar made in Cuba of Cuban tobacco. 

12 Q. Do you recall anything else of your 

13 conversation with Mr. Wollen on this topic? 

14 A. I think we may have had discussions 

15 about our brand name Partagas, which also comes 

16 up in this article, but again, relative to what 

17 we're talking about here, that is what our 

18 discussion was most importantly on. 

19 Q. Do you recall having a discussion 

20 about this with anybody other than Mr. Wollen? 

21 A. I wouldn't exclude the discussion, 

22 but I remember specifically discussing it with 

23 Ross Wollen. 

24 Q. Okay. And you don't have any 

25 recollection of discussing it with anyone else? 
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2 

3 

A. 

Q. 

Cullman 

I do not. I do not. 

Have you ever spoken, you personally, 

4 ever spoken with Mr. Padron? 

5 

6 

A. 

Q. 

No, I have not. 

You referred to yesterday, a time 

7 when your father and Mr. Padron were at a table 

8 together. 

9 

10 

A. 

Q. 

At a table. 

Do you know if it was before or after 

11 either of these interviews? 

12 A. I do not remember. We had not -- I 

13 don't remember. 

14 Q. But from your father's account, they. 

15 didn't speak, your father and Mr. Padron? 

16 

17 

A. 

Q. 

Correct. 

And it's your testimony that you 

18 don't recall Mr. Freeman coming back to you 

19 saying he had spoken to Mr. Padron about your 

20 letter that we looked at earlier? 

21 A. I do not recall. 

22 Q. Did you ever attempt to communicate 

23 with Mr. Padron concerning an acknowledgment 

24 that Cubatabaco recognizes General Cigar's 

25 rights to the name in the United States, name 
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2 Cohiba? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

MR. MARCUS: Can I have the question 

back, please? 

(Question was read back as follows: 

"QUESTION: Did you ever attempt to 

communicate with Mr. Padron concerning an 

acknowledgment that Cubatabaco recognizes 

General Cigar's rights to the name in the 

United States, name Cohiba?") 

A. No. 

Q. To your knowledge, when Milstein and 

13 Mayer were in Havana, did they tell the Cubans, 

14 Padron -- you're aware that Mayer met with 

15 Padron? 

16 

17 

A. 

Q. 

Yes. 

Did Mayer tell Padron that General 

18 Cigar had not sold its Cohiba for several years? 

19 A. I don't remember. I don't remember 

20 that specifically. 

21 Q. Do you know if Milstein or Mayer 

22 communicated to anyone from Cubatabaco while 

23 they were down there that General Cigar was 

24 planning on launching its cigar through Dunhill 

25 at the same time that they were down in Havana 
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2 or soon after they were in Havana? 

3 A. We would not have discussed our 

4 marketing plans with people from anywhere 

5 outside of the company, much less in Cuba. 

6 Q. Do you know, when Padron made the 

7 statements that General Cigar says he made, do 

8 you know whether or not Padron knew that your 

9 cigar had not been sold in the United States for 

10 several years? 

11 A. I have no way of knowing. 

12 Q. What's that? 

13 A. I have no way of knowing. 

14 Q. Have you ever met with Mr. Padron? 

15 A. No, I have not. 

16 Q. The first time you met with, spoke 

17 directly to any representatives of the Cuban 

18 tobacco industry, that was with Francisco 

19 Linares? 

20 A. Correct. 

21 Q. And that was sometime in 1997? 

22 A. Correct. 

23 Q. In the legal document -- we filed a 

24 complaint, that's our initiating document of the 

25 lawsuit, and General Cigar filed an answer and a 
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2 Q. Do you know what Cigar Aficionado's 

3 position is? 

4 A. No. 

5 

6 

7 

8 

MR. GOLDSTEIN: Could you mark in the 

transcript to ask for the documents that 

he's referring to so that they can be 

produced to us? Thanks. 

9 BY MR. GOLDSTEIN: 

10 Q. Any other information that supports 

11 General Cigar's claim or defense that Cubatabaco 

12 has been participating in illegal importation of 

13 Cuban cigars into the United States? 

14 A. I can't think of another one at the 

15 moment. 

16 Q. You are aware that your father gave 

17 an interview to Cigar Aficionado? 

18 

19 

A. 

Q. 

I am. 

Let me show you, I guess a web copy 

20 printout of that interview which was earlier 

21 marked as Plaintiff's Exhibit 25. 

22 

23 the time? 

24 

25 

A. 

Q. 

You recall reviewing the article at 

Yes, I do. 

If you turn to page 9 of 10, from the 

401 



1 Cullman 

2 second to the last page towards the top, the 

3 first question from Cigar, "Do you have a best 

4 case scenario for when the embargo ends?" 

5 

6 I do. 

And Mr. Cullman, Sr. responds, "Yes, 

The best case scenario will be the 

7 embargo ends and the American government says 

8 until we can buy enough tobacco to satisfy the 

9 American demand by U.S. owned manufacturers to 

10 make whatever cigars they want with Cuban 

11 tobacco, it will hold up allowing Cuban cigars 

12 

13 

in." That's the first part of his answer. 

Is it your understanding that that 

14 refers to the same policy we talked about 

15 yesterday regarding the position of Cigar 

16 Association of America? 

17 

18 

A. 

Q. 

It generally does, yes. 

And then he says as part of the same 

19 answer, "That was the understanding we had with 

20 the State Department back in the late '70s when 

21 we thought we were going to have some 

22 rapprochement with Cuba." 

23 Is it your understanding that when he 

24 refers to "we," first of all, do you know if 

25 he's referring to General Cigar or to the CAA? 
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·-

2 A. I believe he's really talking about 

3 the cigar industry in general, so probably more 

4 the CAA than General Cigar. 

5 Q. Is it your understanding that the CAA 

6 had an actual understanding with the State 

7 Department or that it was policy position that 

8 CAA wanted in the event the embargo was lifted? 

9 A. I'm not sure. I don't remember 

10 whether, in fact, the CAA ever met with the 

11 State Department explaining its position or the 

12 position of the cigar industry. 

13 Q. Did your father ever tell you 

14 directly that there is an understanding between 

15 the industry and the State Department regarding 

16 the lifting of the embargo? 

17 A. It was always his understanding that 

18 there was this understanding. 

19 Q. So he had told you that independent 

20 of this article? 

21 A. Yes. 

22 Q. And prior to this? 

23 A. Yes. 

24 Q. Back in the '70s? 

25 A. I cannot remember when he told it to 
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2 me. 

3 Q. But you remember him telling you 

4 contemporaneous with the understanding being 

5 reached or we've reached an understanding with 

6 them? 

7 A. No, I believe my conversations with 

8 him about that occurred much later. 

9 Q. 

10 article? 

11 

12 

A. 

Q. 

But prior to the time of this 

Correct. 

Do you know the context in which he 

13 told you that, why he told you it or some 

14 A. As we have talked about before, there 

15 were several iterations of the CAA's position 

16 relative to lifting of the embargo in the cigar 

17 industry in the United States. So each time 

18 there were these reviews, it would be brought up 

19 again. 

20 Q. Do you know who, either he or 

21 representatives of the industry spoke with at 

22 the State Department? 

23 

24 

A. 

Q. 

No, I don't. 

Do you know if there's any 

25 documentation, correspondence or exchange 
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2 and eventually to me and my father. 

3 Q. Do you recall cigars coming to you in 

4 the period of '96 or '97 for Cohiba that you 

5 rejected? 

6 

7 

8 many? 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. 

And do you recall approximately how 

No. 

Is it more than a couple? 

It probably is a couple anyway. 

Do you recall any changes to the 

13 blend that Menendez and Mayer had come up with 

14 in February of '96? 

15 A. I don't remember when we made the 

16 final decision that this is the blend we want to 

17 go forward with, so until then there were 

18 definitely changes until we reached an 

19 agreement. 

20 Q. I have a document from General 

21 Cigar's files to you and to your father from 

22 Mr. McNamara, dated April 3rd of '95, and it 

23 says --

24 

25 

MR. MARCUS: 

number? 

What's the exhibit 
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2 

3 

4 

Cullman 

MR. GOLDSTEIN: Plaintiff's 128. 

MR. MARCUS: 12 8? 

MR. GOLDSTEIN: Yes. 

5 BY MR. GOLDSTEIN: 

6 Q. In the second paragraph -- well, my 

7 first question is, do you recall this memo? 

8 

9 

A. 

Q. 

I would have to say yes. 

In the first paragraph, second 

10 paragraph rather, McNamara writes, "As 

11 background, considering the restricted amount of 

12 tobacco and our inability to perfect the Robust 

13 and Cohiba blends, we are making a conscious 

14 decision to delay new production, introductions 

15 that will require substantial increase in 

16 tobacco usage." 

17 Are you aware of any documents 

18 earlier than this that refer to efforts to 

19 develop a Cohiba? 

20 

21 

A. 

Q. 

I am not aware, no. 

And are you aware of any efforts 

22 prior to this to develop a Cohiba other than 

23 what you've talked about? 

24 A. They were always ongoing, as I said, 

25 so we were trying to develop this brand Cohiba 
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2 comfortable. 

3 Q. Was it that new taste that you 

4 wanted? 

5 A. In our opinion, it was different 

6 enough. 

7 Q. Was it as different as you had hoped 

8 to come up with? 

9 MR. MARCUS: Object. Asked and 

10 answered in just a different form. 

11 Go ahead and answer the question. 

12 A. As I mentioned, we always would like 

13 to make a better cigar in any blend, in any new 

14 start, but this was sufficiently different to 

15 give us confidence that we could move forward. 

16 Q. And it was released in September of 

17 '97, basically we just said that was the height 

18 of the cigar move? 

19 A. Correct, that is the height. 

20 Q. You recall giving an interview with 

21 Cigar Aficionado yourself? 

22 A. I do. 

23 Q. Okay. And, again, I have both 

24 versions. I have the Internet version which was 

25 marked as Plaintiff's 45, and I think you're in 
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Cullman 1 

2 

3 

4 

5 

the Demi Moore. This is how I remember them, 

sorry, by celebrities. I believe it was page 

100. They even have a close-up of you here. 

A. Very close. They even got the make 

6 of my glasses. 

7 

8 

Q. 

9 interview? 

On the autumn 1996 issue. 

Do you know when you gave the 

10 A. It was around that time. It could 

11 have been a month or two before, something like 

12 that. 

Q. So mid 1996? 

A. Yes. 

13 

14 

15 Q. Mr. Shanken obviously likes Cohiba, 

16 and page 6, he asks you, "One obvious question 

17 is Cohiba, what are you doing with that? You 

18 own the American rights but you haven't done 

19 much with it. Why haven't you taken the brand 

20 to market and made it a priority given the 

21 awareness and the consumer demand for the 

22 brand?" 

23 Did you understand what he meant by 

24 awareness and consumer demand? 

25 A. Could you --
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2 whether he was referring to -- by the awareness 

3 and the consumer demand for the brand, is it 

4 your testimony you don't know if he was 

5 referring to yours or the Cuban Cohiba? 

6 

7 

8 

A. I will speculate that he was 

referring to I don't know. I don't know. 

MR. MARCUS: Don't speculate. 

9 BY MR. GOLDSTEIN: 

10 

11 

12 

13 

14 

15 

Q. You can give me the answer. 

MR. MARCUS: No, I don't want him to 

speculate. 

MR. GOLDSTEIN: I don't think he's 

speculating. 

MR. MARCUS: He just said he was. 

16 BY MR. GOLDSTEIN: 

17 Q. Are you speculating or are you making 

18 an educated understanding? 

19 

20 

A. 

Q. 

I'm speculating. 

And you're going to refuse to answer 

21 the question? 

22 

23 

24 

25 

MR. MARCUS: Give him whatever 

information or facts you have. 

speculate. 

Don't 

A. I do not know specifically what he 
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2 meant by this, because at the time he could have 

3 been talking about our cigars, he could have 

4 been talking about the Cuban cigar. It isn't 

5 important to me, really, how valuable the Cuban 

6 Cohiba was outside of the United States when we 

7 were selling cigars in the United States. 

8 Q. Where he says, "Why haven't you taken 

9 the brand to market and made it a priority given 

10 the awareness for the brand," was there a high 

11 level of awareness for your Cohiba sold in 

12 limited distribution at Dunhill and at Mike's 

13 Cigars in mid 1996? 

14 

15 

16 

A. It's his opinion that there was a 

broad awareness. He is viewing this from his 

vantage point. I don't believe in 1996 there 

17 was broad awareness one way or the other. 

18 

19 

20 

Q. 

A. 

Q. 

Of your cigar or of the Cuban cigar? 

Either one. Either one. 

Even after all the publicity that his 

21 magazine had given to the Cuban? 

22 

23 

A. Well, I don't believe the majority of 

Americans read Cigar Aficionado. I think only 

24 cigar aficionados and a limited number at that. 

25 Q. Well, when he's talking about 
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2 awareness, do you think he's talking about 

3 general Americans or is he talking about premium 

4 cigar smokers? 

5 A. Well, he makes it sound as though 

6 it's awareness of the public. I mean that's 

7 what he's talking about. And it's such a narrow 

8 definition here. I think he's talking about, 

9 you know, his view about Cohiba being such a --

10 having such an awareness. 

11 I'm not sure it did. Even though we 

12 had had it on the market, it was limited to 

13 marketing of it, and the only way people would 
,, 

, " 

14 have known about Cohiba is to travel outside of 

15 the United States or read this magazine. 

16 Q. Or other magazines or other news 

17 articles. 

18 A. Yeah, but most of those magazines, 

19 most of the articles on the Cuban Cohiba ended 

20 up in Cigar Aficionado. 

21 Q. And it had a fairly strong 

22 circulation among high end 

23 A. It was growing. 

24 Q. premium cigar smokers? 

25' A. It was growing. But in the fall of 



1 Cullman 

2 '96, it still was a long way from having the 

3 impact. 

Q. Now, 1.n your answer you say, "I think 

5 it's a very good question and the answer really 

6 lies in the fact that we don't have a blend and 

7 a unique taste for that cigar today that we 

8 would be happy with." 

9 Does that refer to what we were 

ld talking about earlier about developing a blend? 

11 

12 

A. 

Q. 

Yes. 

Now according to Mr. Mayer's 

13 testimony, at this point 1.n time he had 

14 developed the blend with Mr. Menendez that 

15 became the Cohiba. 

16 

17 A. 

Were you aware of it at that time? 

As I mentioned before, he may have 

18 thought that it was the blend, but it was a team 

19 effort. It wasn't just important to satisfy 

20 Alfons, it was important to satisfy the 

21 marketing concept that we wanted with this 

22 brand. So that's the normal give and take 

23 within any organization, and there are advocates 

24 and there are not. 

25 In this case he felt we were there. 

421 



1 Cullman 

2 that we already had in the marketplace, so it 

3 was another brand to satisfy the marketplace 

4 that was growing indefinitely. It was 

5 exploding. 

6 Q. And you released your Cohiba as a, 

7 quote, unquote, super premium? 

A. Correct. 8 

9 Q. Ultimately a decision was made by 

10 your company to unveil the Cohiba at the summer 

11 of 1997 RTDA, the Retail Tobacco Dealers 

12 Association, and then to put it into more 

13 general circulation than the Dunhill in the fall 

14 of 1997; is that correct? 

15 A. That is correct. 

16 Q. Do you know when the decision was 

17 made by the company to, you know, now is the 

18 time, let's get the product out, let's get it 

19 out in time for the show, let's shoot for 

20 summer, fall 1997 release? 

21 A. Generally we have introduced and like 

22 to introduce new products, new initiatives, at 

23 

24 

the RTDA each year. It's the one place where 

all of our customers gather. We can make a very 

25 appropriate introductory position for everybody 
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2 all at the same time, and that really is the 

3 first time anyone would see it, taste it and 

4 ultimately we would get orders for it, for sales 

5 

6 

7 

subsequent to that. So it wouldn't occur, the 

sale we would ship a month or two after that. 

Q. And do you know when the decision was 

8 made at the company; Cohiba, summer of 1997? 

9 A. I remember in the spring we were at a 

10 crossroads, of '97, I don't remember exactly 

11 when, where we felt we had the blend but we're 

12 still not sure we had the package. We had to 

13 make a decision within a week or two of those 

14 meetings in order for us to be prepared for that 

15 relaunch, re-introduction of Cohiba at the RTDA 

16 in late August. 

17 Q. The earliest memo I have referring to 

18 the Cohiba launch is Plaintiff's Exhibit 15 

19 dated February 23rd, 1997 from John Geoghegan to 

20 a fairly long distribution, subject "Cohiba 

21 launch," and it says, "Attached is an outline 

22 for launching the Cohiba brand at RTDA and 

23 consumer marketplace. This is a very important 

24 project." 

25 Looking -- first of all, you're not 
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2 on the circulation, distribution, but have you 

3 seen this memo before? 

4 

5 

A. 

Q. 

I don't believe I did, no. 

Looking at the date of February 23rd 

6 and the statement "Attached is an outline of the 

7 launch, this is a very important project, look 

8 at the timetable, give me your comments so we 

9 can refine it to a working document," does this 

10 help you to determine when, when the 

11 determination was, you know, the instructions to 

12 the staff to get the project rolling? 

13 

14 

15 

A. 

question. 

Q. 

I'm a little confused by your 

I'm sorry. Can you rephrase it? 

Let me strike that question and ask, 

16 was it a decision made by you to, we're going to 

17 launch the Cohiba this summer at the RTDA if 

18 possible, or was it Austin McNamara or his staff 

19 deciding to go ahead and then sometime later 

20 bringing it to you and saying, this is where we 

21 want to go? 

22 bottom up? 

23 

I guess was it top down or was it 

I assume it was top down from the 

24 prior testimony. 

25 A. It was always top down. We wanted to 
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2 is that right? 

3 

4 

5 

A. 

Q. 

A. 

No. 

Do I have my dates wrong? 

Yes. We were absorbing or acquiring 

6 Villazon in January of 1997 and we were doing 

7 our IPO through the end of February of '97. 

8 Q. And then the merger was in the summer 

9 of '97? 

10 

11 

A. 

Q. 

The summer of '97, yeah. 

Do you recall a goal of approximately 

12 two-and-a-half million cigars for 1997? 

13 A. I see it here. I remember that there 

14 was a goal for 5 million cigars in the first 12 

15 months of the launch. I don't remember how it 

16 was broken down particularly, but 5 million was 

17 a number that stuck in my head. 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

question. 

Q. 

A. 

Q. 

And was that goal realized? 

I don't think I have to answer that 

What's that? 

Do I have to answer that question? 

I think so. 

MR. MARCUS: What's the -- all right. 

Let's have the question. 
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2 this case and your attorneys can designate 

3 whatever parts of the transcript they believe 

4 are confidential. 

5 

6 

A. 

Q. 

Good. 

And the second is, I believe we've 

7 been provided with our documents showing year 

8 totals for '97, '98 and '99. 

9 A. Then you're asking me for that you 

10 already know the answer to. 

11 Q. Well, one, I'm not sure I know the 

12 answer to it, although we have the documents, 

13 and the second is, I'm wondering what you know, 

14 because I've asked you many questions where I'm 

15 aware of what documents say or what other people 

16 say? 

17 A. This is very specific numbers. I'm 

18 going to be unable to answer specifically 

19 whether we reached 5 million, 5 million cigars 

20 in the 12 months following the launch. I will 

21 be unable to answer that question. 

22 Q. So you don't know whether you reached 

23 that goal? 

24 

25 

A. 

Q. 

No. 

What do you recall is the first thing 
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2 you doing in '97 related to the Cohiba launch? 

3 And if you can't recall in terms of 

4 order, then let me know and I'll try to --

5 A. I remember the most important thing 

6 relative to the launch, whether it was the 

7 first, I don't remember, the most important was, 

8 there was controversy over the packaging and I 

9 was asked to come in and make a directive, a 

10 ruling. 

11 Q. And what did that concern, the use of 

12 color? 

13 A. The final iteration of the packaging 

14 did involve the use of color, yes. 

15 

16 over? 

17 

18 

Q. 

A. 

Q. 

And was that what the controversy was 

Yes. 

And the controversy was over whether 

19 to use a yellow or goldish color that looked 

20 like the Cuban Cohiba or to use a different 

21 color; is that correct? 

22 

23 

A. 

Q. 

That is correct. 

And your marketing people had 

24 proposed the Cohiba yellow? 

25 A. They had. 
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2 

3 

4 

5 

Q. 

A. 

Q. 

Cullman 

And that was the controversy? 

Yes. 

And because it was controversial, you 

were brought in to give a directive? In other 

6 words, the marketing people had proposed Cohiba 

7 yellow. 

8 

9 

A. 

Q. 

Right. 

And when you were told that there was 

10 a controversy, you were brought in to make an 

11 executive decision, I would say? 

12 

13 

A. 

Q. 

Right. 

Who was the controversy with, between 

14 the marketing people and whom? 

15 

16 

A. 

Q. 

And Ross Wollen. 

And I take it it was not an aesthetic 

17 controversy? 

18 

19 

20 

A. 

Q. 

A. 

No, it was not aesthetic. 

What was it over? 

What you just described, the use of a 

21 color that was reminiscent, copying of the Cuban 

22 Cohiba color. 

23 Q. So Mr. Wollen's objection was based 

24 on the trademark trade dress concerns? 

25 A. Correct. 
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2 

3 you? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cullman 

Q. And did he express those concerns to 

A. Yes, he did. 

Q. And what did he tell you? 

MR. MARCUS: Objection. Privilege. 

MR. GOLDS TE IN·: Really? 

MR. MARCUS: Really. 

MR. GOLDSTEIN: Are you aware of the 

testimony as to this date? 

MR. MARCUS: Am I aware of the 

testimony, other than today. 

MR. GOLDSTEIN: Uh-huh. I'm saying. 

are you asserting that you haven't waived 

the privilege on this? 

MR. MARCUS: When did we waive it? 

MR. GOLDSTEIN: Prior testimony. 

MR. MARCUS: Who's prior testimony? 

MR. GOLDSTEIN: Farrington, Wollen, 

documents you produced. 

MR. MARCUS: Let me speak to my 

co-counsel. 

MR. GOLDSTEIN: Why don't you do that. 

You want to assert the privilege, that's 

fine. You know, let's not place the sword 
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2 A. 

Cullman 

Yes, I was aware that they had made, 

3 in fact, it was in the middle of our IPO so we 

4 were very much aware of it. 

5 Q. Had you given any instructions to 

6 your marketing people early in the process, 

7 prior to this executive decision needing to be 

8 made by you, regarding the Cuban Cohiba? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

MR. MARCUS: Please. 

(Question was read back as follows: 

"QUESTION: Had you given any 

instructions to your marketing people early 

in the process, prior to this executive 

decision needing to be made by you, 

regarding the Cuban Cohiba?") 

MR. GOLDSTEIN: I can strike the 

question. 

MR. MARCUS: It's incomplete. 

19 BY MR. GOLDSTEIN: 

20 Q. Had you given any instruction to 

21 your staff at an earlier time, a time earlier 

22 than you were involved in this color decision, 

23 as to staying away from or incorporating aspects 

24 of the Cuban Cohiba look? 

25 A. I don't remember doing it in writing 
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2 for sure. 

3 I remember over a period of time we 

4 examined and explored all kinds of alternatives, 

5 including what I mentioned before, the 

6 opportunity to have the same trade dress with 

7 permission from Cubatabaco. Once that was clear 

8 it was not going to happen, we made a general 

9 decision that we should not invite controversy 

10 any further, acknowledge their ownership of the 

11 trade dress and our ownership of the name 

12 "Cohiba." 

13 Q. Had you given any instructions to 

14 your marketing people regarding advertising or 

15 promoting the cigar based on the association of 

16 the name with the Cuban Cohiba name? 

17 

18 

19 

20 

21 

22 

23 

24 

A. I didn't think it was necessary, so I 

would have to say no. 

Q. Let me show you a document that was 

previously marked as Exhibit, Plaintiff's 

Exhibit 33 dated May 13th from Dickson 

Farrington to Gary Krol and CCs to, among 

others, John Rano and Austin McNamara. It's 

dated May 13th, 1997. "Corrected Cohiba," and 

25 it says "PDG and product schedule." 
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Cullman 

I see you're not CC'd on this. I'd 

3 ask you to take a look at this and tell me if 

4 you recall seeing this document or if not this 

5 one, product schedule documents similar to this. 

6 

7 

A. 

Q. 

Product development like this? 

Well, my first question is, do you 

8 recall seeing this document? 

9 

10 

A. 

Q. 

I don't recall, no. 

If you turn to page, I guess about 

11 four pages in, 4633 at the bottom. 

12 

13 

14 

A. 

Q. 

(Witness complies.) 

All right. 

In the second paragraph, the author 

15 or whoever wrote this writes, "Its Cuban cigar 

16 heritage and the near cult status of the Cohiba 

17 Cuban version will be a benefit to generate 

18 initial trial of the brand and easy brand 

19 recognition, but not the main engine driving the 

20 brand." 

21 In the run-up to the launch of your 

22 Cohiba, do you recall having any discussions 

23 about this approach to marketing or bringing 

24 forth your Cohiba? 

25 A. Do I remember say it again. I'm 
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2 sorry. 

3 Q. You've testified you haven't seen 

4 this particular document. 

5 

6 

A. 

Q. 

Right. 

And I am -- what I'm asking is, do 

7 you recall having any discussions about a 

8 marketing strategy based on using the Cuban 

9 cigar heritage and the near cult status of the 

10 Cohiba Cuban version as a benefit to generating 

11 initial trials of the brand and easy brand 

12 recognition, but that that won't be the main 

13 engine driving our brand. 

14 Do you recall having discussions on 

15 that topic? 

16 A. By May of 1997, the awareness and 

17 cult status of the Cohiba Cuban version was much 

18 more recognized. But, again, I think what 

19 they're really saying is, it's got to allow us 

20 to have trial, but it won't be the main engine 

21 driving the brand because we have to have -- the 

22 brand has to stand on its own. It's not a Cuban 

23 cigar and it won't even look like a Cuban cigar, 

24 a Cuban version of Cohiba. 

25 Q. So the idea would be that you might 
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2 get your foot in the door but you have to stand 

3 on your own quality? 

4 A. I think that's what the meaning is 

5 here, and that's what certainly we would want to 

6 have and why we were looking so hard to find a 

7 cigar, a blend that would stand beyond trial. 

8 Q. Do you recall discussions in the 

9 marketing strategy of leveraging the mystique of 

10 the Cohiba name? Do you recall that, discussing 

11 that phrase? 

12 A. That is clearly a marketing 

13 vernacular. 

14 I have no idea what concept 

15 leveraging means to me, but I think it was 

16 impossible not to acknowledge at that point a 

17 strong awareness among cigar smokers that Cohiba 

18 existed, there was a Cuban Cohiba, and as I 

19 mentioned before, there was a great interest, 

20 among new smokers especially, to walk around 

21 with, showing off the Cuban Cohiba label. 

22 Q. Was that one of the things driving 

23 the company to get the brand into the market 

24 with the big splash in the summer, fall of 1997? 

25 A. I think I stated before, our real 
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2 concern was to have a brand, a strong brand as a 

3 companion to Macanudo and Partagas. So there 

4 are all kinds of pushes and pulls, but Cohiba 

5 has been a name that the company has owned for a 

6 long time. The market was ready because there 

7 was tremendous demand for premium cigars. 

8 Virtually any cigar was selling at that point, 

9 but we were interested in selling a good cigar, 

10 a very exceptional cigar. 

11 Q. Was the amount of money spent on this 

12 launch the most you had ever spent on a new 

13 brand at that time? 

14 A. I don't know. I don't know in 

15 comparison because I can't come up with it in my 

16 mind, numbers. 

17 Q. The figures used that I've seen in 

18 public statements was approximately a $3 million 

19 launch. 

20 A. It certainly would have been right up 

21 there in terms of importance and level of 

22 expenditure for a product of this sort. 

23 Q. Was it your highest priced? The 

24 whole line of Cohibas, you had several different 

25 front marks. Was it your highest priced brand 
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2 when it hit the market in the fall of '97? 

3 

4 

A. As a brand across all the sizes, I 

believe it was size for size. We had sizes of 

5 Macanudo Vintage that were equal if not more 

6 expensive. 

7 Q. But those were like special brand 

8 extensions that you had referred to earlier? 

9 A. Yes. 

10 Q. But the Cohiba across the board was 

11 priced higher than your --

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

I believe that's correct. 

Your other premium brands? 

Correct. 

Let me show you what was marked as 

16 Plaintiff's Exhibit 37, which is an excerpt from 

17 Cigar Insider, August of 1997, which is 

18 reporting at the bottom of the first page on 

19 your debut of your Cohiba at the RTDA, and then 

20 it continues with, on page 13, the article. 

21 It's from the -- this is how it came out of the 

22 Mccaffery & Ratner files. 

23 Do you recall seeing this little 

24 story on the debut? 

25 A. Yes, I do. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Cullman 

(Question was read back as follows: 

"QUESTION: From prior testimony and 

from production of documents from them, it 

would appear they did work on the Cohiba 

launch. 

Do you know if they were given any 

instructions in terms of promoting your 

cigar as to whether or not to make any 

associations or references to the Cuban 

Cohiba?") 

MR. MARCUS: Sorry. Can you rephrase 

the question? 

14 BY MR. GOLDSTEIN: 

15 Q. The question is, are you aware of 

16 whether Rubenstein & Associates was given 

17 instructions by General Cigar whether or not to 

18 make references to the Cuban Cohiba in their PR 

19 for your Cohiba? 

20 

21 

A. 

Q. 

I do not know. I do not know. 

Did you review any of their public 

22 statements on behalf of General Cigar before 

23 they were released? 

24 

25 

A. 

Q. 

I don't remember doing that, no. 

Did you approve the ad copy that was 
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2 finally put out in Cigar Aficionado and other 

3 cigar and non-cigar magazines for the Cohiba 

4 launch? 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

Yes, I did. Final approval. 

Final approval? 

Yes. 

Do you know if General Cigar still 

9 advertises its Cohiba, still spends money 

10 advertising its Cohiba? 

11 A. When you say still, like in the year 

12 2000, year 2001? 

13 Q. 

14 A. 

15 Q. 

16 A. 

17 Q. 

18 in 1998? 

19 A. 

Is it currently running ads anywhere? 

No, it is not. 

Do you know when it last ran ads? 

I do not remember, no. 

Do you know if it stopped running ads 

I don't know for sure, no. 

20 Q. Do you have any information that it's 

21 run advertisements in either 1999, 2000 or 2001? 

22 

23 

A. 

Q. 

No, I do not. 

If any ads ran, if they were 

24 different than prior ads, they would need your 

25 approval? 
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2 A. 

Cullman 

When you say different, they were --

3 after the launch there were subsequent 

4 advertisements that used themes within an 

5 original advertising. It was a very elaborate, 

6 four or eight-page fold-out. As long as it 

7 stayed within those themes, it wouldn't need my 

8 approval to change it. 

9 Q. DQ you recall a decision made by 

10 General Cigar to stop advertising the Cohiba 

11 sometime in 1998? 

12 A. No, there was no decision. I mean I 

13 don't recall a decision to say let's not 

14 advertise Cohiba. 

MR. GOLDS TE IN: Could you mark to ask 15 

16 

17 

for documents on advertisements from '98 to 

2000 in there. 

18 BY MR. GOLDSTEIN: 

19 Q. Let me show you what was previously 

20 marked as Plaintiff's 266. Plaintiff's 266 is a 

21 fax of various documents from -- the fax was 

22 sent on November 5th, 1997 and it says 

23 "McNamara" and then it has some arrows, 

24 "Cullmans," and then it has page numbers 1 

25 through 26 with pages 19, 20 and 21 missing. 
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2 the fall of '97 or in connection with the GDM 

3 litigation, any documents such as these? 

4 A. No. 

5 

6 same? 

Q. Was your office and Wollen's the 

If I wanted to send a fax to you or a fax 

7 to Mr. Wollen, would I use the same number? 

8 A. I'm trying to remember. I know 

9 Mr. Wollen has a legal department fax and 

10 there's another fax machine that is for more 

11 general use, but I don't remember when a fax 

12 machine was set up 

13 Q. I know I shouldn't be asking a CEO 

14 this question. 

15 

16 

17 

MR. MARCUS: Well, finish your 

answer. 

A. Yeah. I don't know when the fax 

18 machine was set up that is shared by my father, 

19 Joe and myself. 

20 Q. I have a document that for some 

21 reason I have my handwritten note that it's 

22 Plaintiff's Exhibit 280, which I think was from 

23 the Farrington deposition, but other than that I 

24 don't think there's anything of mine on here. 

25 And I actually think -- do you have 
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2 the last page there with June 23rd, '97? 

3 A. Yes. 

4 Q. That's not part of it. That's just 

5 copying. 

6 MR. GOLDSTEIN: It's part of the 

7 Farrington --

8 MR. MARCUS: Part of the Farrington? 

9 MR. GOLDSTEIN: exhibits. 

10 MR. MARCUS: But I mean is this one 

11 exhibit? 

12 MR. GOLDSTEIN: Yes, 280, excluding 

13 that page. 

14 MR. MARCUS: There's four pages to 

15 this exhibit. 

16 MR. GOLDSTEIN: 8138 to 8141. 

MR. MARCUS: Is Exhibit 380? 17 

18 MR. GOLDSTEIN: Yes, to the Farrington 

19 deposition. 

20 BY MR. GOLDSTEIN: 

21 Q. And then it's dated August 25, 1997. 

22 It says, "Per the Cullmans' request, the front 

23 mark Cohiba Lonsdale was changed to Cohiba 

24 Corona Especiales just before the RTDA. 

25 Attached is a revised spec sheet and fax sheet." 

I,'; 
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1 Cullman 

2 Do you have any recollection of 

3 giving instruction to go from Lonsdale to Corona 

4 Especiales? 

5 A. I don't have any specific 

6 recollection. 

7 I do remember seeing this in 

8 preparation for this deposition though. 

9 Q. Do you have any recollection whether 

10 the Lonsdale was not a Cuban Cohiba front mark 

11 but the Corona Especiales was? 

12 A. Again, in preparation for this 

13 deposition, that was pointed out to me. 

14 Q. But you have no recollection -- you 

15 have no recollection of giving that instruction 

16 to Mr. Farrington or somebody else? 

17 A. No. I do not have any recollection, 

18 no. 

19 Q. At some point in 1997 you made 

20 contact with Francisco Linares from Habanos? 

21 

22 

A. 

Q. 

Correct. 

And that was part of an effort to 

23 resolve disputes between you and your company 

24 and Habanos regarding ownership of the Cohiba 

25 mark in the United States? 
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2 same document in Spanish. 

3 

4 

A. 

Q. 

Right. 

If you look at page 2 of the English, 

5 that's Mr. Bergerac's signature on behalf of 

6 General Cigar? 

7 

8 

9 

10 

11 

12 

A. Yes, it is. 

MR. GOLDSTEIN: Why don't we mark the 

English and Spanish together as one exhibit. 

(Plaintiff's Exhibit 349, English and 

Spanish version of standstill agreement, 

marked for identification, as of this date.) 

13 BY MR. GOLDSTEIN: 

14 Q. How would you describe the role of 

15 Cigar Aficionado in the cigar boom that took 

16 place starting in '93 or '94 through the late 

17 '90s? 

18 

19 

A. I think Cigar Aficionado was a very 

important factor but not the only factor. If 

20 Cigar Aficionado had not been around, it's hard 

21 to gauge whether the size of the boom and the 

22 intensity of the renaissance would have been any 

23 different, but the most important element that 

24 Cigar Aficionado played was as, a role as a 

25 public advocate for cigars. It showed put a 



1 Cullman 

2 very attractive and appealing light on cigar 

3 smoking and gave consumers a license to smoke 

4 cigars, helped give consumers a license to smoke 

5 cigars. 

6 Q. And to your knowledge, it was sort of 

7 commonly accepted in the industry that Cigar 

8 Aficionado was an influential, was influential 

9 in fueling the cigar boom? 

10 A. Well, I don't know clearly whether 

11 which comes first, the chicken or the egg in 

12 this instance, but I believe it was a very 

13 important factor, again, in giving legitimacy to 

14 people smoking cigars and a wonderful place to 

15 learn about cigars and continue to be a source 

16 for education for people smoking cigars, if that 

17 answers your question. 

18 Q. Let me just go back two points with 

19 Mr. Linares. 

20 At the Cannes meeting, do you recall 

21 telling Mr. Linares that General Cigar would be 

22 interested in transferring the mark to 

23 Cubatabaco to avoid conflict, to resolve the 

24 situation conditioned on government approvals? 

25 A. I think I mentioned before, I don't 
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2 se. 

Cullman 

It was just my views of how not only 

3 Cohiba, but all of our, the brands that had 

4 Cuban origin. 

5 Q. All of your brands that had Cuban 

6 origin, which go as far back to Partagas in '76? 

7 

·8 

A. 

Q. 

Correct. 

When did you or your father develop 

9 the strategy or the idea of having parallel 

10 brands in the U.S. market? Is that like from 

11 the very beginning? 

12 A. I don't know whether it was right 

13 from the beginning, but certainly not very long 

14 after. A franchise had been established with a 

15 product made under the brand name Partagas, and 

16 then subsequently other brands like Ramon 

17 Allones and Punch and Hoyo De Monte Rey were 

18 acquired through Villazon. There was a 

19 franchise for these brand names made in 

20 countries other than Cuba. 

21 Q. When you applied to register the mark 

22 Cohiba either at that time or, let me ask at 

23 that time first, did you have this idea of doing 

24 parallel brands with Cohiba at that time if the 

25 embargo were to be lifted? 
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1 

2 A. 

Cullman 

I can't believe we would have looked 

3 at Cohiba differently in that regard, especially 

4 since -- whether it was -- I suppose -- let me 

5 back up. 

6 Because at the time of the 

7 registration we knew very little about it, about 

8 the Cohiba, other than what it was represented 

9 to us by Oscar Boruchin. Over time it became 

10 obvious that it was a brand of importance to 

11 Cubatabaco, and therefore would have equal 

12 status in the world and presumably in the United 

13 States eventually when that embargo would be 

14 lifted, so it would fit right in with the same 

15 concept and the same idea of a parallel brand in 

16 the same marketplace. 

17 Q. If not when you -- strike the 

18 question. 

19 At the time you launched the 

20 Dominican Cohiba some four years after your 

21 application, do you recall if at that time you 

22 had the idea of the parallel brand for the Cuban 

23 Cohiba? 

24 

25 

A. I don't believe so, mainly because we 

were not using the same trade dress. It was a 
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2 more difficult step on that basis. 

3 Q. With the pre-revolution brands you 

4 were using same or similar trade dress? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A. Yes. 

MR. GOLDS TE IN: I have no further 

questions for the witness. 

No questions? 

MR. MARCUS: No. 

MR. GOLDS TE IN: I want to thank you 

for your time. 

{Time noted: 5:26 p.ro.) 

EDGAR M. CULLMAN, JR. 

17 Subscribed and sworn to before roe 

18 

19 

20 

21 

22 

23 

24 

25 

this day of 2001. 
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20 

Cullman, Jr. 

the strange thing here. 

Q. Some of the memos indicate that they 

were using the cigars as promotion. 

any recollection of that? 

A. No, no. 

Do you have 

503 

MR. GOLDSTEIN: Why don't we mark this. 

(Plaintiff's Exhibit 432, document 

bearing Bates number GCP 0019, marked for 

identification, as of this date.) 

Q. Showing you now what has been marked as 

Plaintiff's Exhibit 432, it is a January 30, 1980 

letter from Janet Dore to Mr. Sparkes concerning 

the Culbro Cohiba application. 

Did you review this document in 

preparation for your deposition? 

A. Yes, I did. 

Q. And it shows on the bottom there was a 

cc to Mr. Wollen, Mr. Marcus and to you. 

Do you recall seeing this document at 

21 that time? 

22 A. No, I do not. 

23 Q. Let me direct your attention to the 

24 last, I guess the last part of the first paragraph, 

25 and it refers to an application by number which in 



Cullman, Jr. 

fact is the Beneficial application, and it states 

that "That application was abandoned defective 

October 31, 1979. Accordingly, this application 

should no longer approve to be an obstacle to 

registration." 

Do you recall learning about that time 

about the abandonment of Beneficial Capital? 

504 
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9 A. I really don't, I just remember that the 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Beneficial situation disappeared, went away. 

Q. And you have no knowledge as to why it 

was abandoned? 

A. Absolutely not. 

Q. Whether you purchased from them or 

anything like that? 

A. We did not purchase. 

Q. You do know that? 

A. Yes, I know that. 

MR. GOLDSTEIN: I want to do the same 

20 thing here. Let's mark this as Plaintiff's 369A. 

21 (Plaintiff's Exhibit 369A, document 

22 bearing Bates numbers GCP 0023 through 0024, 

23 marked for identification, as of this date.) 

24 Q. I'm showing you what we have now marked 

25 as Plaintiff's 369A. And I'll note for the record 
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that an earlier version, the same document with 

some redactions was previously marked as 

Plaintiff's 369, and 369A is the same document 

without the redactions. It's a memo from Mr. 

Sparkes to you dated February 19, 1982. 

And did you review this document in 

preparation for your deposition? 

A. Yes, I did. 

Q. And do you recall seeing this document 

at about that time? 

A. I do not. 
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10 

11 

12 

13 

14 

15 

Q. Do you recall the issue of Quackenbush? 

A. 

Q. 

Vaguely, yes. 

And I had asked you some questions about 

16 Quackenbush previously, and I believe in fact I 

17 showed you this document in another redacted form 

18 than 369 and I don't recall whether you looked at 

19 it at that time or not. 

20 MR. KIRBY: You mean during his 

21 deposition? 

22 

23 

24 

A. 

Q. 

MR. GOLDSTEIN: Yes. 

Yes, I think I remember, yes. 

The part I want to focus on is the part 

25 that was subsequently produced, which is basically 
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2 the part below the first 1 and 2, the part that 

3 starts with "We checked with our trademark 

4 counsel." Trademark counsel which, according to 

5 the privilege log, was Mr. Marcus. 

6 Do you have any knowledge of that, 
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7 whether trademark counsel being referred to is Mr. 

8 Marcus? 

9 

10 

A. 

Q. 

Mr. Marcus and his firm, yes. 

But do you know who Mr. Sparkes spoke 

11 with, independent of what is in the privilege log? 

12 

13 

A. 

Q. 

No, I have no idea. 

Do you.recall the two points that are 

14 made here? In other words, he, "Trademark counsel 

15 confirmed that the application would normally be 

16 rejected on our present registration. However, he 

17 pointed out two additional facts." 

18 And fact one concerned the use of the 

19 mark by Jacobs could continue despite a refusal to 

20 register, and the second one refers to your token 

21 use of the COHIBA trademark. 

22 Do you have a recollection of that 

23 being, of that being discussed at that time? 

24 A. No, I do not. 

25 Q. Do you have a recollection of these 
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2 particular points, whether or not they were 

3 discussed? 

4 In other words, do you recall seeing 

5 them in a memo? 

6 

7 

A. 

Q. 

No, I do not. 

Do you have any recollection of that 

8 matter being brought to your attention, concerns 
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9 about the Quackenbush application concerning these 

10 two points? 

11 A. Not concerning those two points, but in 

12 general about the Quackenbush registration. 

13 Q. But you don't, sitting here today you 

14 don't recall what those concerns were other than 

15 what you can read here in the memo? 

16 

17 

A. 

Q. 

No, I do not remember. 

Do you remember any conversations at 

18 that time, meaning winter or spring of 1982, 

19 concerning having only token use of your Cohiba? 

20 

21 

A. 

Q. 

No, I do not remember. 

On the second page, GCP 24, in the 

22 second paragraph it makes reference to "As 

23 indicated in past memos, our token use of the 

24 trademark does not allow us much room to maneuver 

25 and even leaves our registration open to 
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25 
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cancellation if a formal proceedings were lodged by 

Jacobs." 

Do you have any recollection of the past 

memos, what he is referring to? 

A. No, I do not. 

Q. And do you have any recollection of 

discussing in relation to the Quackenbush 

application or Jacobs, your registration being open 

to cancellation based on token use to date? 

A. I have no recollection, no. 

Q. At that time in 1982 did you have an 

understanding of what token use was? 

A. In 1982 I don't believe I had an 

understanding of what token use was, no. 

Q. Do you recall about when you obtained 

that understanding? 

A. As I got more experienced within the 

company and use of trademarks and brand names and 

such. 

Q. Without seeking privileged information, 

particularly if in the first instance it doesn't 

relate to Cohiba, do you recall in what context, if 

there was a specific context in which you learned 

about what token use was? 
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Q. 
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I do not know. 

Do you know if other outside counsel had 

4 a role in setting that up? 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

No, I do not know. 

Do you know when it was put into effect? 

No, I do not know. 

Do you have any knowledge of any 

9 documents, memoranda or letter from Morgan & 

10 Finnegan providing legal advice in the '70s or '80s 

11 regarding the trademark maintenance program at 

12 General Cigar? 

13 A. I don't recall seeing it, no. 

14 Q. Do you recall any role for ~organ & 

15 Finnegan in-advising on the trademark maintenance 

16 program? 

17 

18 

A. 

Q. 

No, I do not remember. 

And to be more specific, in other words, 

19 you should do this or you should not do that, or 

20 based on what you have told me you should do 

21 something? 

22 

23 

A. 

Q. 

No, I do not recall. 

During the period of time that, from 

24 when you arrived until, say, 1987 or thereabouts 

25 the program was managed and maintained by Mr. 
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2 Sparkes? 

3 

4 

5 

6 

A. 

Q. 

A. 

Q. 

That is correct. And Mr. Garbo as well. 

During the early part of that? 

Yes. 

And do you have any knowledge of 

7 discussions between Sparkes and Morgan & Finnegan 

8 generally on what they should do or should not do 

9 in terms of their trademark maintenance program? 

10 

11 

A. 

Q. 

No, I do not. 

More specifically did Morgan Finnegan 

12 give you any advice on how long token use could 

13 continue for a cigar mark? 

14 MR. KIRBY: You're speaking now, your 

15 question is did they give, Morgan Finnegan give Mr. 

16 Cullman any advice? 

17 

18 

19 

20 

21 

22 

that 

A. 

Q. 

to 

A. 

Q. 

MR. GOLDSTEIN: Yes. 

No, they did not. 

Do you know if they gave that advice on 

other people within your company? 

At any time? 

Well, I think we are talking from the 

23 mid-'70s to 1990. 

24 A. I do believe, and you certainly see all 

25 of these correspondence back and forth, that there 
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2 shorthand way, which you are not going to be able 

3 to do in a shorthand way because I'm not going to 

4 let you. Why don't you ask him questions directed 

5 to what you want to know. 

6 Q. Did you advise counsel as to whether or 

7 not General Cigar was providing credits to Cigars 

8 Santa Clara for token use shipments of cigars to 

9 Cigars Santa Clara? 

MR. KIRBY: No timeframe. 10 

11 MR. GOLDSTEIN: In the late '70s or 

12 early to mid-'80s. 

13 MR. KIRBY: Object to the form. Do you 

14 understand the question? 

15 THE WITNESS: No. Let's start over, if 

16 you don't mind. 

17 Q. Do you have any knowledge as to whether 

18 General Cigar informed outside counsel as to 

19 whether General Cigar was providing credits to 

20 Cigars Santa Clara for token use shipments of 

21 cigars to Cigars Santa Clara? 

22 A. I do not know. 

23 Q. Do you have yourself any knowledge as to 

24 whether or not there were any credits given to 

25 Cigars Santa Clara for token use shipments? 
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2 MR. KIRBY: Object to the form, 

3 timeframe. 

4 A. Only in connection with preparation for 

5 this, these depositions. 

6 Q. I'm asking for your knowledge at that 

7 time. 

8 A. No. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. You, at that time you had no knowledge 

one way or the other? 

A. No, I did not. 

Q. Do you have any recollection of whether 

outside counsel gave any advice tp General Cigar 

concerning whether token use shipments had to be 

real sales, in other words, sales where you 

received money? 

A. I do not know. 

Q. Do you have any knowledge of what 

information was provided to outside counsel 

concerning the sales of General Cigar's Cohiba 

prior to its £iling of its Section 8 and Section 15 

declaration in 1986? 

A. No, I don't have any knowledge of what 

was given. 

Q. If we go back to the document we were 
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Showing you what we have marked as 

3 Plaintiff's Exhibit 371, which is a letter with 

4 attachments from Mr. Milstein to Mr. Greenberg 

5 dated April 4, 1989. 

6 And do you recall, did you see this 

7 document in preparation for your deposition? 

Yes, I did. 
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8 

9 

A. 

Q. Did you see it at that time? It is cc'd 

10 to Mr. McLaughlin and Mr. Burgh. The question is 

11 do you recall seeing it at that time? 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

I do not. 

You saw the attachments as well? 

Yes, I did. 

And those are the, at least in black and 

16 white the Cuban Cohiba logo label on the Cuban 

17 Cohiba box? 

18 

19 

A. 

Q. 

They appear to be, yes. 

Do you recall General Cigar asking 

20 Morgan & Finnegan to register the proposed attached 

21 trademark design? 

22 

23 

24 

25 

A. 

Q. 

MR. KIRBY: On or about April 4, 1989? 

MR. GOLDSTEIN: Yes, at this time. 

I really don't, no. 

Do you recall at or about this time 
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General Cigar being interested in using the Cuban 

Cohiba trade dress? 

A. Yes, I do. 

Q. And do you recall how that came ~bout at 

General Cigar? 

A. I think it's in 

MR. KIRBY: Excuse me, I'm not sure I 

understand "how that came about." I'm not sure 

what you are talking about. 

Q. Do you recall who proposed using the 

12 trade dress similar to the Cuban Cohiba at about 

13 that time? 

14 A. No, I don't. 

15 Q. Do you know if that came from you? 

16 A. I don't recall. 

17 Q. Do you recall who was involved in 

18 

19 

20 

21 

22 

23 

24 

discussing using the trade dress of, similar to the 

Cuban Cohiba in this time period, 1989? 

MR. KIRBY: Internal discussion? 

MR. GOLDSTEIN: Yes. 

A. I don't remember specifically who was 

involved, no. 

Q. Do you remember whether or not Mr. Burgh 

25 and Mr. McLoughlin were involved? 
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It is very likely that Mr. Burgh was 

3 involved, yes, but I don't recall specifically I 

4 mean conversations with Mr. Burgh about it. 

5 Q. Do you recall discussions at General 

6 Cigar about using the Cuban Cohiba trade dress at 

7 about this time? 

8 A. Yes, I do. 
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9 Q. But you don't recall who the discussions 

10 were with? 

11 A. No. 

12 Q. Do you recall the substance of those 

13 discussions? 

14 

15 

16 

A. 

Q. 

A. 

In general, yes. 

What do you recall? 

In keeping with our concepts of use of 

17 some of the other trademarks that we had that had 

18 also a registration, an ownership in Cuba such as 

19 the Partagas brand. We had this concept that when 

20 the embargo was lifted, that there would be a 

21 nonCuban cigar on the market and a Cuban cigar on 

22 the market under the same trademark name, under the 

23 same word mark and Cohiba was, would have been no 

24 different at that time. 

25 In other words, in 1989 that was the 
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concept, so the concept is maybe we should register 

the trade dress so that these brands, this brand, 

Cohiba, could be handled in the same way that we 

had hoped to manage our other brands like Partagas. 

Q. Do you recall whether there was any 

discussion at that time concerning whether Cohiba 

stood in a different, had a different status than, 

say, Partagas because there had been U.S. court 

adjudication of the rights to Partagas but there 

hadn't been as to Cohiba? 

A. I understood they were different status, 

but in terms of the marketplace w~ didn't make that 

distinction. 

Q. You don't recall any discussions at that 

time about whether that made a difference in terms 

of what you could do with it, with the Cohiba? 

A. No, I don't remember. 

Q. It also says here "We want to," I guess 

20 in the second to last sentence, "We want to use 

21 them," meaning the designs, "in the United States 

22 in conjunction with our word mark COHIBA." 

23 Do you recall it was a desire·to use it 

24 as well as to register it? 

25 A. Oh, definitely. In other words, if we 
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2 were going to register it, that was the concept to 

3 use it that way in conjunction with the word mark. 

4 Q. Do you recall any discussions with Mr. 

5 Milstein about this, the one who is writing the 

6 letter to Mr. Greenberg? 

7 A. Nothing more than what I have just said. 

8 That was the concept, so he obviously followed 

9 through on it and made the inquiry. 

10 Q. Did you yourself have any discussions 

11 with anyone at Morgan Finnegan about this trade 

12 dress issue at that time? 

13 A. I don't recall, no. 

14 Q. Was there any discussion to_ your 

15 recollection at that time.of acquiring or using the 

16 Cuban Cohiba trade dress to take advantage of the 

17 Cohiba reputation among a segment of the U.S. cigar 

18 consumers? 

19 A. My feeling, and again I don't remember 

20 in 1989, but this was early on so I don't think 

21 there was very much awareness of anything about 

22 Cohiba at that point. 

23 Q. Do you recall if there were any 

24 discussions at that time concerning the reputation 

25 or recognition of the Cuban Cohiba among the 
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2 American consumer? 

3 A. I don't recall. 

4 Q. Were there any, at that time in '89 was 

5 there any effort to have discussions with 

6 Cubatabaco or other Cubans in the cigar industry 

7 concerning use of the trade dress? 

8 A. I don't think we had any discussions 

9 with anybody, so I don't recall anything like that, 

10 no. 

11 Q. Do you recall whether there were any 

12 internal discussions about whether to talk to the 

13 Cubans about Cohiba trade dress? This is again 

14 this time period '89. 

15 

16 

A. 

Q. 

No, not in this time period, no. 

Whether or not they exist today, do you 

17 have any recollection of any internal documents 

18 that were discussed, that discussed this proposal 

19 to use the Cuban trade dress at that time? 

20 A. I'm not aware of any documents. I 

21 assume we have combed the files, so I'm not aware 

22 of any other documents. 

23 Q. Whether or not they exist today, you 

24 don't have a recollection of whether there was 

25 memos or a presentation or something like that? 
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There wouldn't have been -- I don't 

3 remember a presentation or memos of that sort, no. 

4 

5 

6 

Q. 

A. 

Q. 

Do you know where the labels came from? 

No idea. 

was there any discussion at that time 

7 that if you had the Cuban Cohiba trade dress, the 

8 Cubans, if the embargo was lifted, would need to 

9 sell not only their cigar under the name Cohiba, 

10 but also using the trade dress, they would have to 

11 do that through General Cigar? 

12 MR. KIRBY: I don't have a clue what 

13 that question meant. I'm not sure anyone could 

14 parse it. 

15 

16 Q. 

MR. GOLDSTEIN: I'll rephrase it. 

Do you recall any discussions at that 

17 time that if you had the, were using and had 

18 registered the Cuban trade dress for Cohiba, the 

19 Cubans would have to go through General Cigar to 

20 use that trade dress in the U.S. in the event the 

21 embargo was lifted? 

22 A. I don't recall a discussion, no. I mean 

23 if in fact we had the use of that trade dress, then 

24 we would obviously, the Cubans, the makers of that 

25 cigar would have to come and talk to us about it, 
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yes. 

Q. And that was one of the reasons you 

wanted to use and register that trade dress; is 
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5 that correct? 

6 MR. KIRBY: In 1989? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. GOLDSTEIN: Yes. 

A. I don't -- it probably was a reason, it 

wasn't the primary reason. I wouldn't have said 

that was the primary reason. 

Q. That it was a reason? 

A. It was a reason, yes, among others. 

Q. I show you what was marked as 

Plaintiff's 395 and also 396. 395 is a letter from 

Mr. Greenberg to Mr. Milstein dated April 20, 1989, 

and 396 is a letter from Mr. Greenberg to Mr. 

Milstein dated July 6, 1989 with attachments of a 

trademark search. 

My first question is did you review 

these two documents in preparation for your 

deposition? 

A. I believe I did review these documents. 

Q. In preparation for your deposition? 

A. In preparation for my deposition. 

Q. Do you recall whether you saw these 



1 

2 

3 

4 

5 

Cullman, Jr. 

Q. But sitting here today you don't know 

why this was discussed at this particular time? 

A. 

Q. 

No, I don't know. 

Showing you what was previously marked 

6 as Plaintiff's Exhibit 398, a document, a letter 

7 dated October 1, 1992 from Mr. Milstein to Mr. 

8 Marcus, it is GCP 274, and I'll ask you if you 

9 recall if you reviewed this letter in preparation 

10 for your deposition. 

11 A. No, I did not. 
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12 Q. In the letter Mr. Milstein sends to Mr. 

13 Marcus a label, a .box with a label and cigar with a 

14 band from Cubatabaco's Cohiba brand cigar. 

15 Do you have any knowledge of that taking 

16 place? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Again I don't remember from the specific 

date, but I know what we were trying to do around 

that time, which was again to continue to come up 

with a marketing approach that would be a success 

for the Cohiba brand. 

Q. At this time, October 1, '92, your, the 

Cigar Aficionado premier issue had already come 

about. 

Are you aware of that? 
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'92? 

Yes. 

A. 

Q. 

A. 

Q. 

If you say so, I don't remember. 

At this time in the fall of 1 92 in terms 

6 of positioning your Cohiba with, in the market, 

7 were there discussions at that time of using the 

8 Cohiba trade dress, the Cuban Cohiba trade dress in 

9 connection with the publicity from the Cigar 

10 Aficionado magazine? 

11 MR. KIRBY: I'll object to the form of 

12 that question. 

13 A. What do you mean by in connection with 

14 the cigar magazine? 

15 Q. In other words, were there discussions 

16 at the company of "Look at this article on the 

17 Cuban Cohiba, we have the name in the United 

18 States," whatever? 

19 In other words, making decisions to move 

20 forward with your Cohiba in connection with the 

21 publicity that the Cuban Cohiba has received in the 

22 first Cigar Aficionado? 

23 MR. KIRBY: I object to the form of 

24 the question, and the statements of things without 

25 foundation are incorporated in the question. If 
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you understand the question you can answer it. 

A. I can't speak for what's going on in 

people's heads. All I know is that this company, 

General Cigar, Culbro Corporation wanted to have a 

successful cigar under the brand name Cohiba, and 

from my point of view and from my father's point of 

view we were pushing very hard to get there. 

So I don't know what was going through 

people's minds, but this certainly wasn't 

triggered, this interest to create a successful 

brand was not triggered by the cigar magazine. 

It could have been, we could have been 

reminded gee, I still haven't come out with this 

cigar in a way that we would feel successful. That 

might have been the trigger, but not, that wasn't 

my motivation. A lot of other people might have 

been motivated differently. 

Q. At that time did you have a intent or 

plan to associate your cigar with the Cuban Cohiba 

cigar, as part of your effort to come out with a 

successful Cohiba? 

MR. KIRBY: You're not trying to just 

24 revisit because you have asked those questions 

25 before. 
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2 MR. GOLDSTEIN: I didn't have some of 

3 these documents. 

MR. KIRBY: I know, but that doesn't 

mean you can ask the same question again. 

4 

5 

6 MR. GOLDSTEIN: I'm not asking the same 

7 question. 

8 MR. KIRBY: You want to relate it to 

9 something in a document that you now have that 

10 makes it different? 

11 MR. GOLDSTEIN: Yes, the company 

12 sending to its outside counsel the Cuban Cohiba 

13 trade dress and saying we want to use a label as 

14 near as possible to this one, I think I'm allowed 

15 to explore that. 

16 MR. KIRBY: But you didn't ask that 

17 question. 

18 MR. GOLDSTEIN: I'm exploring around 

19 that question. I don't have to ask the question 

20 you want me to ask. I think I'm entitled to 

21 explore around that topic, that I didn't have the 

22 information previously. 

23 MR. KIRBY: Well, if you had explored 

24 around that topic and now, as a result of 

25 information that has been supplied, you have 
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2 information in which you want to try and impeach a 

3 previous answer, then you can go ahead and do that. 

4 If you choose to do that in a deposition rather 

5 than wait until some other time, that is your 

6 choice. 

7 But I don't think that simply because we 

8 have given you these documents would, which really 

9 add basically nothing to the information that you 

10 had before, that you're entitled to sort of swirl 

11 around all the questions again. 

12 MR. GOLDSTEIN: Can you get back to my 

13 question. 

14 

15 A. 

(Record read.) 

It is hard to remember exactly what was 

16 in our minds. A plan was to have a successful 

17 product in the marketplace. In 1992 the premium 

18 cigar business was still unexciting, and it hadn't 

19 really started to heat up until almost a year 

20 later. And as with all of the efforts of General 

21 Cigar, we were going to take a, an approach that 

22 would appeal to the consumers. 

23 Cohiba I think at that time had very 

24 little awareness despite this article in Cigar 

25 Aficionado. However, it had, it is an exotic name. 
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So the objective was to build a mystique around 

that name. 

But specifically to make, to build it 

off a Cuban brand, that was not our intent. 

MR. KIRBY: Counsel 
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Q. Did you believe that using the Cuban 

Cohiba trade dress would at this time, the fall of 

1992, would that help to make your cigar successful 

in the marketplace? 

MR. KIRBY: Counsel, I direct him not 

to answer that question. I refer you to pages 311 

et seq. of the depositions you had previously 

14 taken. You are not going to go off o~ general 

15 rifts to ask him to repeat testimony that he gave 

16 at great length. That particular sequence began in 

17 the period fall of '92 to '93. 

18 This is your question: "Do you recall 

19 any discussion of doing work similar or dissimilar 

20 to the Cuban Cohiba? 

21 "I don ' t remember. " "Answer: I don ' t 

22 remember specific discussions clearly, as those got 

23 closer and closer to the Cuban Cohiba design 

24 sparked discussion," et cetera, et cetera, page 

25 after page. 



1 Cullman, Jr. 

2 sure you are not asserting a privilege; is that 

3 correct? 

4 MR. KIRBY: I'm not asserting a 

5 privilege. I am asserting that you have asked 

6 those questions and gotten those answers. That 

7 question is a question related to a general 
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8 philosophy, what his business plan was, what was in 

9 it, which he testified to at elaborate length for 

10 two full days and hundreds of pages. 

11 There is nothing in this document that 

12 does anything other than confirm both the accuracy 

13 of your question and his answer. You asked about 

14 the fall of '92 and he answered. 

15 MR. GOLDSTEIN: I understand why you 

16 are trying to prevent your witness from answering 

17 the question, but I think it is improper. 

18 MR. KIRBY: I resent that comment and 

19 we can agree to disagree, but if you want to ask 

20 him specific questions about the documents, you go 

21 right ahead to your heart's content. 

22 BY MR. GOLDSTEIN: 

23 Q. Do you recall your counsel providing you 

24 with a legal opinion regarding the use of the Cuban 

25 Cohiba trade dress? 
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A. This was part of a longstanding 

discussions that we had with Ron Milstein and 

others, so specifically no, I don't have, but I 

know we had -- there was a lot of back and forth 

relevant to the use of a trade dress that was 

similar to or was close to the Cuban Cohiba trade 

dress. 

Q. Do you recall your counsel providing an 

opinion letter concerning Cohiba in the late fall 

of 1992? 

A. 

Q. 

No, I don't. 

Do you recall you yourself having any 

discussions with attorneys at Morgan & Finnegan in 

19 -- fall of 1992, spring of 1993, fall, winter 

spring of 1992, '3 concerning use of the Cuban 

Cohiba trade dress? 

A. No, I don't recall. 

Q. Let me show you what was previously 

marked as Plaintiff's 360. 

MR. KIRBY: Thank you. 

Q. It's a GCP 69 through GCP 89. The first 

page is a memorandum from Milstein to you, Mr. 

Burgh and Mr. Rano dated December 4, '92, and 

attached is a draft letter, unsigned, from Mr. 
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2 Marcus to Mr. Greenberg. And that's the bulk of 

3 the document, GCP 70 to 89. 

4 MR. KIRBY: I'm sorry, from Mr. -- you 

5 don't mean from Mr. Marcus to Mr. Greenberg. 

6 MR. GOLDSTEIN: That is what I said? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. KIRBY: Yes. 

MR. GOLDSTEIN: From Mr. Marcus to Mr. 

Greenberg, unsigned, to Mr. Milstein with a date of 

December blank 1992. 

Q. Do you recall seeing this document? 

A. At the time of --

Q. Let's do it this way: Did you review 

this document in preparation for your deposition? 

it. 

A. Yes. 

Q. 

A. 

And did you read the entire document? 

I read through parts of it, not all of 

Q. Focusing first on the cover memorandum, 

the one-page memorandum from Mr. Milstein, did 

you -- when you read it did you recall having seen 

that before? 

A. I don't remember, no. 

Q. 

A. 

And did you recall the opinion letter? 

No, I did not recall the opinion letter. 
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the Cohiba trade dress? 

A. I have no reason to believe that that 

was in response to this. 

Q. If you turn to page 8 there is a, I 

guess the third paragraph down, "In addition to the 

7 foregoing"? 

8 A. Yes. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. There is a reference to a Carlos Lugo 

based on the Miami Herald 1990 article, and then it 

says "We understand that you are presently" this 

is from counsel to your counsel, Mr. Milstein. "We 

understand that you are presently in the process of 

obtaining more information from your own sources 

regarding Mr. Lugo's claims." 

Do you have any knowledge of anything 

you learned from, further from Mr. Lugo? 

A. I have no knowledge, no. 

Q. At the top of page 10 under General 

Cigar's present plans involving the COHIBA mark? 

A. Yes. 

Q. It talks about that General Cigar's 

considering a new sales campaign, and then it 

states "It is presently planned that the product 

format for this campaign will prominently feature 
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2 the COHIBA mark and possibly other aspects of the 

3 trade dress employed by Cubatabaco for its Cohiba 

4 product." 
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5 Is that to your recollection an accurate 

6 statement of General Cigar's plans at that time for 

7 Cohiba? 

8 A. Pretty vague. I think we have talked 

9 about employing aspects of the Cuban Cohiba trade 

10 dress, even at one point trying to use the trade 

11 dress, and so this is very much what we were trying 

12 to do, yes. It helps. 

13 Q. And was. the reason you were trying to do 

14 that based on a view that it would help make your 

15 cigar successful in the U.S. market? 

16 A. We wanted to make our cigar successful. 

17 I think we were looking at all possibilities of 

18 what that would mean. So one of the ones was this 

19 attempt, yes. 

20 Q. In part 3, discussion, and then the 

21 present state of General Cigar's use of the mark, 

22 in it there is a discussion of the law concerning 

23 abandonment. 

24 And my question is do you have any 

25 recollection of discussions about possible 
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2 Morgan Finnegan to get a application for 

3 registration, then it would have to be with their 

4 approval. We didn't do anything that wasn't with 

5 their approval in these regards. 

6 Q. At this point you are speculating that 

7 is what happened? 
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8 MR. KIRBY: Excuse me, counsel, move to 

9 strike the question, because just because you ask a 

10 question which you shouldn't have asked, you get an 

11 answer you don't like, you don't then start 

12 characterizing the answer. 

13 MR. GOLDSTEIN: It has nothing to do 

14 with whether --

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. KIRBY: That is what you are doing. 

Q. Do you recall that Morgan Finnegan gave 

your advice on these typeface? 

A. No, I don't, no. 

Q. In your prior deposition we had 

discussed your approach to Padron through Nicholas 

Freeman concerning the Cuban Cohiba trade dress, 

and you recall some testimony about that? 

A. Yes, I do. 

Q. I have some documents that I didn't have 

25 at that time and I want to ask you some questions 
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18 

19 

20 

21 

22 

23 

24 
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related to that. 

Do you recall a meeting between Mr. 

Milstein and Mr. Burgh, do you recall that a 

meeting took place between Mr. Milstein and Mr. 

Burgh and Mr. Freeman in London concerning this 

approach to Mr. Padron? 

A. I recall it because it was refreshed in 

my preparation for this deposition. 

Q. And based on this refreshment do you 

recall that there was a meeting? 

A. Yes, I do. 

Q. Let me show you a document that was 

previously marked as Plaintiff's 372 and it's a 

memo from Mr. Milstein to Edgar M. Cullman, that is 

your father? 

A. Correct. 

Q. And you and Mr. Burgh. It has a date of 

January 14, 1992, although there has been some 

testimony that it is '93, not '92. 

Did you review this document in 

preparation for your deposition? 

A. Yes, I did. 

Q. And in reading that did you recall 

25 receiving this document? 
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A. I can't say I remember receiving this 

document, but I remember so much about it so I 

probably did receive it. I don't know how to 

answer that question I guess. 

Q. But you remember the discussions about 

making this approach to Freeman? 

A. Yes, yes. 

Q. Do you know if the proposal came from 

Milstein or whether he is writing up the General 

Cigar proposal? 

A. No, it would not have come from Mr. 

Milstein. It was from the management of General 

Cigar and Culbro Corporation. 

Q. And you were part of the team that was 

16 proposing doing this negotiation? 

17 A. Correct. 

18 Q. Do you recall the substance of any 

19 discussions prior to Milstein and Burgh meeting 

20 with Freeman in London? 

21 A. I think that this memo outlines those 

22 discussions pretty well. I wouldn't remember 

23 specific ones beyond this, what's in here. 

24 Q. It's your understanding that this memo 
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25 is the proposal that had been discussed at General 



590 

1 Cullman, Jr. 

2 Cigar? In other words, this is a writeup of that 

3 proposal as opposed to someone saying "Hey, I have 

4 an idea" and then subsequent discussions? 

5 A. That's right. This is kind of like 

6 notes of the meeting formalizing what we had kind 

7 of discussed and trying to formulate an approach 

8 once again relative to trade dress. 

9 Q. Do you recall once again who was 

10 involved? 

11 Am I correct your father, you and Mr. 

12 Burgh and Mr. Milstein were involved? 

13 

14 

A. 

Q. 

Correct. 

Do you recall whether anyone else at the 

15 company was involved? 

16 

17 

18 Rana. 

A. 

Q. 

I see others were cc'd on it, so ..• 

There is a cc at the end to Wollen and 

19 MR. KIRBY: Is there a cc? 

20 MR. GOLDSTEIN: CF. 

21 

22 

23 

24 A. 

THE WITNESS: Copy forward? 

MS. DORE: Copy forward? 

MS. NORMAN: Furnished. 

It's very likely that they were part of 

25 the discussions, but I don't remember who they 
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2 were. They certainly were aware of it because they 

3 were copied on it. 

4 Q. Do you recall that you and your father 

5 were in favor of taking this proposal, in favor of 

6 this proposal at that time? 

7 A. We wouldn't have made the proposal if in 

8 fact one of us were against it. So yes, he was for 

9 it. 

10 Q. Do you recall any internal disagreements 

11 at the time that the proposal was written up this 

12 way? 

13 

14 

A. 

Q. 

No, I don't recall. 

Do you recall any disagreements with any 

15 of the content of Mr. Milstein's memo? 

16 

17 

A. 

18 answer. 

19 Q. 

I don't remember. 

MR. KIRBY: I'm sorry -- you have your 

On page 2 in the middle of the fourth 

20 paragraph, "If a joint venture sought"? 

21 

22 

A. 

Q. 

Right. 

It says "Of course" in the middle of the 

23 paragraph, "Of course the joint venture's product 

24 should be primarily a Cuban tobacco product." 

25 Why was that, in other words, based on 
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your understanding at that time? 

A. Are we talking about, this is after? 

Q. 

A. 

After the joint venture works out. 

After the embargo were lifted? 

6 Q. Yes, I'm not suggesting that you are 
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7 trying to get around the embargo. This is in the 

8 context of a successful joint venture, or at least 

9 agreement to a joint venture, Cuba will supply the 

10 finished product. 

11 "It may also be useful to offer GC's 

12 network of raw material suppliers to the joint 

13 venture should Cuba find itself in short supply of 

14 critical tobacco components. Of course the joint 

15 venture's product should be primarily a Cuban 

16 Tabaco product." 

17 My focus is why it should primarily be a 

18 Cuban Tabaco product? 

19 A. I don't recall specifically at the time, 

20 but ... I don't remember. 

21 Q. If you turn to the last page, the third 

22 page, in the section under Legal Considerations 

23 there is references to the U.S. Office of Foreign 

24 Assets Control, OFAC. 

25 Do you recall if you ever received any 
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2 written statement or document from OFAC concerning 

3 this proposal or negotiating with the Cubans? 

4 A. No, I don't. 

5 Q. And then the method of negotiation, it 

6 talks about a meeting between Burgh and Milstein 

7 and Nick Freeman on January 27. 

8 You approved them going ahead with that 

9 meeting; is that correct? 

10 A. That's correct. 

11 Q. Have you spoken to Freeman at this 

12 point? I don't mean generally, but I mean about 

13 this. 

14 A. I can't remember. 

15 Q. Do you recall if you were the contact 

16 with Freeman, or whether Milstein or Burgh or 

17 someone else had contact directly with him? 

18 A. My father and I had a closer 

19 relationship so it would be normal that we would 

20 have made the initial contact, but I don't remember 

21 whether we did or not. I can't remember. We had a 

22 good close relationship with Nick, anyway. 

23 Q. Do you have a recollection prior to the 

24 meeting of what Nick Freeman said or what his 

25 position was, either from a direct conversation or 
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2 indirect? 

3 A. I don't -- I can't recall at the time. 

4 I had seen other correspondences of the post 

5 meeting, so I would be confused to figure out 

6 whether I remembered this is what he said before 

7 they had the meeting or this is what I remember 

8 after the meeting. I would have to say I don't 

9 remember. 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. Do you remember any discussions leading 

up to this initial meeting, different from what you 

recall reading in the memo when you read it in 

preparation for your deposition?~ 

A. It all seems pretty consistent. 

Q. Let me show you what we have marked as 

Plaintiff's 373 and it's a draft, it's a memorandum 

with the word "draft" on it dated February 3, '93 

from Mr. Milstein to Mr. Burgh, Mr. Cullman and Mr. 

Cullman, Jr. 

Did you review this document in 

preparation for your deposition? 

A. Yes, I did. 

Q. Do you recall if this document, if you 

24 received this document? 

25 A. I can't remember whether I received it. 
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2 I'm sure I did. I was copied on it, so, but I 

3 don't remember. 
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4 Q. It says "draft" and I don't know if you 

5 did or not, I just don't know if that indicates to 

6 you whether you would or would not have. 

7 A. I understand what you are saying, but I 

8 can't remember whether I received it or didn't 

9 receive it. I know that they went and that is 

10 about all I can say. 

11 Q. And your understanding is this is a 

12 summary by Milstein of the meeting with Mr. 

13 Freeman? 

14 A. Correct. 

15 Q. Do you recall also having a discussion 

16 or discussions with Mr. Milstein and Mr. Burgh 

17 about the meeting? 

18 A. Yes, I recall having discussions. 

19 Q. And reading this memo in preparation for 

20 your deposition, did you recall anything in this 

21 memo that struck you as inaccurate or inconsistent 

22 with your memory of what they told you? 

23 

24 

A. 

Q. 

No, this is pretty consistent. 

Do you know if they brought anything 

25 with them to show to Nick Freeman in London, 
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labels, boxes, designs? 

A. I think they did, but I don't remember 

100 percent because again it was a, it's a long 

time ago. There are a lot of specifics here, so I 

can't be sure. 

Q. Is your reliance on what you were told 

happened at the meeting, would any reliance be 

based on this memo or do you have any independent 

recollection? 

A. This is a lot more detailed than I would 

12 have remembered, so I don't know what to say. I 

13 certainly don't re.member anything that is in 

14 addition to or outside of what is in that. 

15 

16 

17 

Q. 

A. 

Q. 

Or different from? 

Or different from. 

In the bottom of page 2, the second page 

18 of the memo, 562, it says "Nick said he will think 

19 more about the whole situation and discuss it with 

20 us again when he comes to New York in February." 

21 And then we had looked at a letter you had sent to 

22 Nick which said, which referred to that meeting in 

23 February. 

24 Do you have a recollection of meeting 

25 with him in New York subsequent to this, and prior 
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2 therefore I have to assume General Cigar was 

3 constantly in conversation with both inside and 

4 outside counsel relative to trade dress. This was 

5 a very well documented struggle to get to this 

6 level. So we felt I assume we had full approval 

7 from our attorneys to launch that trade dress. 

8 Q. Do you have any knowledge of whether 

9 outside counsel passed on elements of the trade 

10 dress other than the red in the "O"? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A. No, 

MR. 

questions. 

MR. 

Mr. Cullman. 

I do not. 

GOLDSTEIN: I have no further 

KIRBY:· We have no questions 

(Time noted: 2:40 p.m.) 

EDGAR M. CULLMAN, JR. 

20 Subscribed and sworn to before me 

21 this __ day of 

22 

23 

24 

25 

------ , 2001. 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 

Designated Federal Action Discovery Deposition Transcript of Edgar M. Cullman, Jr., 
designated under Fed. R. Civ. P. 30(b)(6) and 45, dated December 19, 2001 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 



~~"'; 

L __ ) 

COPY 
1 

2 IN THE UNITED STATES DISTRICT C0URT 

3 FOR THE SOUTHERN DISTRICT QFNEW YORK 

4 - - - - - - - - - - --- - - - - - - - - - - - - - - - - - - - - - - - - - - - X ,, 

5 EMPRESA CUBANA DEL TABACO, d.b.a. 

6 CUBATABACO, 

7 Plaintiff, 

8 vs. 

9 CULBRO CORPORATION and GENERAL 

10 CIGAR CO., INC., 

11 Defendants. 

97 Civ. 8399 (RWS) 

12 -------- ------------------------------x 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2.5 

VOLUME III 

DEPOSITION OF EDGAR CULLMAN, JR. 

New York, New York 

Wednesday, December 19, 2001 

Reported by: 

62.5 



1 

ANNETTE ARLEQUIN 

2 CSR NO. 1450 

3 December 19, 2001 

4 9:07 a.m. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Continued Rule 30(B) (6) and 45 

deposition of EDGAR CULLMAN, JR., held at 

the offices of RABINOWITZ, BOUDIN, STANDARD, 

KRINSKY & LIEBERMAN, P.C., 740 Broadway at 

Astor Place, 5th Floor, New York, New York, 

pursuant to Order/Agreement, before ANNETTE 

ARLEQUIN, a Certified Shorthand Reporter and 

a Notary Public of the State of New York. 
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1 

2 APPEARANCES: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P.C. 

Attorneys for Plaintiff 

BY: 

740 Broadway at Astor Place, 5th Floor 

New York, New York 10003-9518 

MICHAEL KRINSKY, ESQ. 

LATHAM & WATKINS 

BY: 

A L S 0 

885 Third Avenue 

New York, New York 10022-4802 

JOHN J. KIRBY,. JR., ESQ. 

ELENA C. NORMAN, ESQ. 

DeWITT C. BROWN, ESQ. 

PRESENT: 

A. ROSS WOLLEN, ESQ. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

IT IS HEREBY STIPULATED AND AGREED, 

by and between the attorneys for the 

respective parties herein, that filing and 

sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 
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1 

2 E D G A R CULLMAN, JR., called as 

3 a witness, having been duly sworn by a 

4 Notary Public, was examined and testified as 

5 follows: 

6 CONTINUED EXAMINATION 

7 BY MR. KRINSKY: 

8 Q. 

9 record. 

10 

11 

A. 

12 then. 

Please state your name for the 

Edgar Cullman. 

MR. KRINSKY: Let's mark this as 600 

13 (Plaintiff's Exhibit 600, Letter from 

14 Boruchin to Cullman, marked for 

15 identification, as of this date.) 

16 BY MR. KRINSKY: 

17 Q. I ask the witness to examine the 

18 document. 

19 (Witness reviewing document.) 

20 Q. Do you recall receiving this 

21 communication? 

22 

23 

A. 

Q. 

I do not. 

Do you recall ever receiving a 

24 communication from Oscar Boruchin with respect 

25 to a magazine article about Cuban cigars? 

629 



1 Cullman 

2 No. 600, you will see it is written, "It is 

3 interesting how Fidel Castro is doing the 

4 marketing for us on the Cohiba label. Kind 

5 regards, Oscar." 

6 Do you remember any comments to that 

7 effect during the 1978 period? 

8 

9 

A. 

Q. 

I do not remember, no. 

Do you remember any conversation with 

10 Mr. Boruchin with respect to Fidel Castro and 

11 the marketing of Cohiba cigars? 

12 

13 

A. 

Q. 

No, I do not. 

I ask you to look at the original 

14 Sparkes file that's been brought here today, and 

15 the first document I'd like you to look at is a. 

16 note on the note pad of Oscar Boruchin dated 

17 March 19, '78, followed by a Xerox apparently of 

18 the same note with some additional words on it, 

19 followed by a pink slip in which it appears that 

20 there is a note written by you. 

21 And my question is whether the pink 

22 slip written by you was written as a result of 

23 receiving the label affixed to Mr. Boruchin's 

24 note of March 19, 1978. 

25 MR. KIRBY: Which he's testified he 
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1 Cullman 

2 doesn't recall receiving it. 

3 BY MR. KRINSKY: 

4 

5 

6 

7 

8 

9 

Q. Looking at the note, your pink slip 

note, do you recall the note? 

A. I do not. 1978 was a long time ago. 

Q. Is that your handwriting? 

A. It is definitely my handwriting. 

Q. Do you recall sending a band of the 

10 Cuban Cohiba cigar to Mr. Sparkes? 

11 

12 

A. 

Q. 

I do not. 

Do you recall receiving a band of the 

13 Cuban Cohiba at any point in the 1978 period? 

14 

15 

16 

17 

A. 

Q. 

A. 

Q. 

From Oscar or from anybody? 

From anyone. 

No, I don't remember. 

Do you recall the first time you saw 

18 an example of the Cuban Cohiba band? 

19 

20 

A. 

Q. 

I couldn't put a date to it, no. 

Was it before an application was made 

21 to register the Cohiba trademark? 

22 

23 

24 

25 

A. I don't know. I don't know. 

MR. KIRBY: I point out for the 

record that if counsel examines the 

deposition from March of this year, he will 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Cullman 

find, perhaps to his surprise, perhaps not, 

but he asked the same exact questions in 

March of this year. 

MR. KRINSKY: The difficulty is that 

the document production of this file was not 

made to us in the order in the sequence in 

which the file was maintained contrary to 

the federal rules. 

MR. KIRBY: I don't accept that 

characterization. 

MR. KRINSKY: Okay. I'm returning the 

original file. 

MR. KIRBY: Thank you. 

MS. NORMAN: Thank you. 

MR. KRINSKY: Mark this 604. 

(Plaintiff's Exhibit 604, Cambridge 

Group presentation of 6-15-98, marked for 

identification, as of this date.) 

MR. KIRBY: Is this the same document 

that was previously marked as Exhibit 8 in 

Clements' deposition? 

MR. KRINSKY: No. I believe it was 

marked Exhibit 7 actually. 

MR. KIRBY: Okay. Thank you, counsel. 
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1 

2 

3 

4 

5 

6 

7 

8 

Cullman 

Can we agree this is the same document 

that was previously marked as Exhibit 7 in 

the Clements' deposition --

MR. KRINSKY: That's correct. 

MR. KIRBY: -- on December 4th of this 

year? 

MR. KRINSKY: That's correct. 

9 I'd like the witness to take a moment 

10 to examine this document. 

11 (Witness reviewing document.) 

12 BY MR. KRINSKY: 

13 Q. Do you recall someone from the 

14 Cambridge Group making a presentation to General 

15 Cigar's board of directors on or about June 

16 15th, 1998? 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Not to the board of directors. 

To whom was that presentation made? 

The management. 

And who was present? 

I don't remember. 

Were you present? 

I can't tell you whether I was 

24 present on June 15th or 14th, but I do remember 

25 working with Michael Clements' of the Cambridge 
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1 Cullman 

2 Group. 

3 Q. Do you recall Michael Clements of the 

4 Cambridge Group making a presentation at a 

5 meeting at General Cigar's offices? 

6 A. She made several meetings, so I can't 

7 specifically say June 15th or 14th or whatever 

8 but -- so we had several meetings with Michael 

9 Clements. 

10 Q. Do you recall her ever at any of 

11 these meetings projecting transparencies of a 

12 report by the Cambridge Group? 

13 A. Yes, she did many of those, or 

14 several anyway. 

15 Q. And how many meetings, approximately, 

16 in June with Michael Clements were there? 

17 

18 

A. 

Q. 

I couldn't tell you in June, no. 

Could you tell me, was it the summer, 

19 that summer? 

20 A. The Cambridge Group was a research 

21 group brought in and they did a study, it took 

22 them six or eight months or longer, I don't 

23 remember exactly, and during that time made 

24 several presentations to us as they were moving 

25 through the project. I couldn't remember when 
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Cullman 

A. Uh-huh. 

1 

2 

3 Q. When you said management received 

4 these presentations, who comprised those people? 

5 A. I know Judy Harrison was certainly 

6 one, because she's the one that brought the 

7 Cambridge Group to work with us, and the rest I 

8 would have to start speculating and I just don't 

9 remember specifically who would have been at 

10 that meeting. 

11 Q. Would it have been more than two 

12 people? Was it more than two people? 

13 A. I believe it would have been more 

14 than two people. 

15 Q. Approximately how many people from 

16 General Cigar? 

17 

18 

19 

20 

21 

22 

MR. KIRBY: Just don't engage in 

guessing or speculating. If you know the 

answer to the question, you can answer it. 

A. 

Q. 

A. 

I don't know. 

Was it more than five people? 

I have to say I don't remember. I 

23 don't know how -- I didn't count up the room so 

24 I would have to speculate. 

25 Q. Who at General Cigar had worked with 
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1 

2 Q. 

Cullman 

Do you recall anyone in the summer of 

3 1998 referencing consumer confusion, the subject 

4 of the consumer confusion with respect to 

5 Cohiba? 

6 

7 

A. 

Q. 

No, I don 1 t. 

Do you recall anyone in the year 1998 

8 referencing the subject of consumer confusion 

9 with respect to Cohiba? 

10 A. 

11 please? 

12 

13 

14 

Could you repeat the question again 

MR. KRINSKY: Read it back. 

(Question was read back as follows: 

"QUESTION: Do you recall anyone in 

15 the year 1998 referencing the subject of 

16 consumer confusion with respect to Cohiba?") 

17 A. The concept of confusion I don 1 t 

18 remember one specific person, but if you're 

19 asking was I aware of consumer confusion, 

20 clearly there was in 1998, awareness of a Cuban 

21 Cohiba and awareness of our Cohiba which.was 

22 made in the Dominican Republic. 

23 But if you asked someone on the 

24 street do you know Cohiba, they may not be able 

25 to make that distinction. 
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1 

2 Q. 

Cullman 

My question is whether you recall 

3 anyone in conversation with you in 1998 

4 referencing the subject of consumer confusion 

5 with respect to Cohiba. 

6 

7 

8 

9 

MR. KIRBY: He answered that 

question. 

MR. KRINSKY: No, I don't believe 

MR. KIRBY: He now has answered it 

twice. 

so. 

10 

11 

12 

MR. KRINSKY: Well, what's the answer? 

MR. KIRBY: He said 

13 BY MR. KRINSKY: 

Q. 

A. 

The answer is no? 

The answer is no. 

no. 

14 

15 

16 MR. KIRBY: Three times. 

17 BY MR. KRINSKY: 

18 Q. In 1978, in 1998, I'm sorry, do you 

19 recall asking 

20 MR. KIRBY: Your confusion is 

21 understandable. 

22 BY MR. KRINSKY: 

23 Q. Asking anyone about consumer 

24 confusion with respect to Cohiba? 

25 A. No, I do not. 
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1 

2 Q. 

Cullman 

In 1978, in 1998, did you undertake 

3 any investigation with respect to consumer 

4 confusion with regard to Cohiba? 

5 

6 

A. 

Q. 

I don't remember, no. 

Did you request anyone to undertake 

7 such an investigation? 

8 

9 

A. 

Q. 

I did not. 

And in 1978 did you attempt to make 

10 any assessment as to whether there was consumer 

11 confusion with respect to Cohiba? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. KIRBY: I'm going to object to 

the form of the question. 

My problem is this: Are you asking 

him with respect to the document that's in. 

front of him or generally? 

MR. KRINSKY: I'm asking more 

generally. 

MR. KIRBY: Because the problem is, 

the document talks about consumer confusion 

in a specific kind of way, and if you're 

asking about consumer confusion in terms of 

legal concepts like, for example, the GDM 

case, which you're aware of, whether people 

were confused, I don't know, it's 
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1 

2 

3 

4 

5 

6 

Cullman 

difficult 

MR. KRINSKY: Counsel --

MR. KIRBY: Do you want him to look at 

the document and ask him more generally? 

MR. KRINSKY: Counsel is making a 

7 speaking objection which is not proper. 

8 BY MR. KRINSKY: 

9 

10 you 

11 

12 

Q. Let me ask you this: In 1978, did 

MR. KIRBY: Do you mean 1978? 

MR. KRINSKY: 1998. 

13 BY MR. KRINSKY: 

14 Q. In 1998, did you try to make any 

15 assessment as to whether or not U.S. consumers 

16 believed there was any sort of link between the 

17 Cuban Cohiba and the General Cigar's Cohiba? 

18 

19 

20 

21 

22 

23 

24 

25 

MR. KIRBY: Read the question back 

again, please. 

(Question was read back as follows: 

"QUESTION: In 1998, did you try to 

make any assessment as to whether or not 

U.S. consumers believed there was any sort 

of link between the Cuban Cohiba and the 

General Cigar's Cohiba?") 
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1 

2 

3 

4 

5 

6 

7 

Cullman 

MR. KIRBY: I object to the form of 

the question. 

You may answer if you understand it. 

THE WITNESS: I understand the 

question. 

A. We did not and I did not ask for any 

8 such study. 

9 Q. Referring back to this exhibit that's 

10 in front of you, did you ever receive a copy of 

11 that report? 

12 

13 

A. 

Q. 

I don't remember. 

Did you ever receive copies of any of 

14 the Cambridge Group's reports? 

15 

16 

A. 

Q. 

17 copies? 

18 A. 

Yes, I did. 

And where did you maintain those 

I don't know whether I maintained 

19 them, whether after I was finished with them 

20 they probably were disposed of. 

21 Q. In your office did you maintain any 

22 market research material? 

23 

24 

A. 

Q. 

Generally I did not. 

Were there any file cabinets reserved 

25 for your papers at the offices of General Cigar? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Cullman 

MR. KIRBY: Do you mean personally or 

do you mean with counsel? 

A. 

Q. 

A. 

Q. 

A. 

MR. KRINSKY: Personally. 

I did not personally, no. 

Did counsel, to your knowledge? 

To my knowledge, counsel did. 

And when was that? 

Over the last year or the last 

10 several years, I guess, because of this case. 

11 Q. And when you receive a document, is 

12 it, a copy of a document, is it your habit to 

13 initial it in any way to indicate that you've 

14 received it? 

15 

16 

A. 

Q. 

No, it was not. 

Do you ever make handwritten notes on 

17 documents that you receive? 

18 

19 

A. 

Q. 

Occasionally, yes. 

Do you recall in 1998, anyone in 

20 writing or orally indicating that knowledgeable 

21 people tend to look down on Dominican Cohibas as 

22 an imitator or a fake? 

23 

24 

A. 

Q. 

Absolutely not. 

Do you recall anyone indicating to 

25 you orally or in writing that other consumers 
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1 Cullman 

2 are simply confused between the Dominican and 

3 Cuban Cohibas? 

4 

5 

A. 

Q. 

No. 

Do you recall anyone in 1998 

6 indicating a belief that consumer confusion over 

7 different kinds of Cohiba is a major concern? 

8 

9 

10 

A. 

Q. 

A. 

A concern for what? 

A concern in any way. 

Cuban cigars are not allowed to be 

11 sold in the United States so we were not 

12 concerned about that. I don't know what's 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. My question is --

MR. KRINSKY: Read back the question, 

please. 

(Question was read back as follows: 

"QUESTION: Do you recall anyone in 

1998 indicating a belief that consumer 

confusion over different kinds of Cohiba is 

a major concern?") 

MR. KIRBY: The witness asked for a 

clarification and no clarification was 

forthcoming. He's answered the question 

about the requested clarification and I 

don't know what you want to do with that. 
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1 

2 

3 

4 

5 

6 

7 

Q. 

A. 

Q. 

A. 

Q. 

Cullman 

The next page, CAM 385. 

Do you recall seeing this page? 

In preparation for this deposition. 

Prior to that. 

No. 

Do you recall Cambridge Group 

8 indicating that Cohiba is seen as a cigar for 

9 trying to impress others? 

10 A. Not Cambridge alone. This is a 

11 fairly well-known position for the brand Cohiba. 

12 Q. Do you recall the Cambridge Group 

13 indicating that? 

14 

15 

A. 

Q. 

It sort of looks like it here. 

Do you recall independently of seeing 

16 this document today? 

17 

18 

19 

20 

A. 

Q. 

Q. 

21 before? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

No, I don't. 

Turn to page E18, CAM 389. 

(Witness complies.) 

Do you recall ever seeing this page 

In preparation for the deposition. 

Prior to that? 

No, I do not. 

Are minutes of the board of -- excuse 

657 



1 Cullman 

2 Q. Do you recall whether anyone in 1998, 

3 anyone, indicated that while awareness and 

4 preference for Cohiba appeared to be rising, 

5 consumers may be confusing Dominican with Cuban 

6 Cohiba? 

7 A. I think we've been over that ground 

8 before. I thought I tried to explain the 

9 situation. 

10 

11 

12 

Q. 

A. 

Q. 

So your answer is the same. 

My answer is the same. 

Do you recall in 1998, anyone 

13 indicating that awareness of Cohiba was in any 

14 way linked to awareness of the Cuban Cohiba? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. KIRBY: Object to the form of the 

question. 

Do you understand what he's 

THE WITNESS: No. Let's do it over 

again. 

(Question was read back as follows: 

"QUESTION: Do you recall in 1998 

anyone indicating that awareness of Cohiba 

was in any way linked to awareness of the 

Cuban Cohiba? " ) 

MR. KIRBY: I don't have any idea what 
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1 

2 

3 

4 

5 

Cullman 

that means. I don't think the witness does 

either. 

A. 

Q. 

I don't understand it, no. 

Do you recall in 1998, anyone linking 

6 awareness of General Cigar's Cohiba with the 

7 consumer awareness of the Cuban Cohiba? 

8 

9 

MR. KIRBY: Same question. Same 

problem. Same objection. 

10 A. I don't recall, no. 

11 Q. Do you recall anyone in 1998 linking 

12 consumers' preference for General Cigar's Cohiba 

13 with the Cuban Cohiba in any way? 

14 

15 

16 

17 

18 

MR. KIRBY: Do you understand that 

question? 

THE WITNESS: No, I don't understand 

the question either. 

MR. KIRBY: Object to the form. 

19 BY MR. KRINSKY: 

20 Q. Do you recall in 1998, anyone 

21 indicating a link between consumers purchasing 

22 General Cigar's Cohiba and the reputation of the 

23 Cuban Cohiba? 

24 

25 

MR. KIRBY: Object to the form. 

If you understand it, you can answer 
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1 

2 

3 

A. 

Q. 

Cullman 

No. 

Do you recall anyone indicating to 

4 you that people in 1998, anyone in 1998 

5 indicating that people, consumers, some 

6 consumers like to brag about having smoked Cuban 

7 Cohibas? 

8 A. There was a lot of bragging. There 

9 definitely was. 

10 

11 

Q. 

A. 

And who indicated this to you? 

I couldn't tell you specifically, no. 

12 Just kind of general knowledge. 

13 Q. When did you first hear this? Was it 

14 prior to 1998? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

19 first time? 

20 

21 

A. 

Q. 

I don't remember. 

But it was in 1998 at least? 

I think so, yes. 

Do you recall whether in 1998 was the 

No, I do not. 

Do you recall anyone indicating in 

22 1998 that -- withdraw that. 

23 Looking at D-7, this document, does 

24 it not, summarizes market research conducted by 

25 General Cigar with respect to best brand ever; 
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1 

2 Q. 

Cullman 

Do you recall anyone indicating in 

3 any way that the respondents who indicated 

4 Cohiba best brand ever might have had in mind 

5 the Cuban Cohiba? 

6 

7 

A. 

Q. 

I have no way of knowing that, no. 

The question was whether anyone 

8 indicated that to you. 

9 

10 

A. 

Q. 

No. 

How many times did you meet with 

11 Michael Clements? 

12 A. I don't recall the number, but it was 

13 several times. 

14 Q. And how many times did you meet with 

15 Rick Kashie (phonetically) I believe? 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

Kash. 

Kash. 

Two or three. 

Subsequent to 1998, did you ever 

20 undertake an investigation as to whether or not 

21 there was consumers were confusing the Cuban 

22 Cohiba with the General Cigar Cohiba? 

23 

24 

25 

A. No. 

MR. KIRBY: Object to the form of the 

question. You have your answer. 
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1 Cullman 

2 BY MR. KRINSKY: 

3 Q. Subsequent to 1998, did you ever 

4 discuss that question with anyone? 

5 

6 

7 

8 

MR. KIRBY: Object to the form of the 

question. 

A. 

Q. 

I don't recall, no. 

Subsequent to 1998, did you ever 

9 instruct your company to take any steps to avoid 

10 consumers confusing the Cuban Cohiba with the 

11 General Cigar Cohiba? 

12 

13 

14 

15 

16 

MR. KIRBY: Object to the form of the 

question. It assumes facts not in evidence 

and is misleading as stated. 

Do you understand? 

THE WITNESS: I do. 

17 BY MR. KRINSKY: 

18 

19 

Q. 

A. 

Can you answer the question? 

We never felt there was a confusion. 

20 The brand that we sold under the name Cohiba was 

21 clearly marked as made in the Dominican Republic 

22 and in no way was intended to be confusing the 

23 public as to whether it was a Cuban cigar or 

24 not. 

25 Q. Were those things that you relied 

669 



1 

2 Q. 

Cullman 

At any time since 1992, since January 

3 1, 1992. 

4 MR. KIRBY: Did what? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. KRINSKY: You want to read the 

question again? 

(Question was read back as follows: 

"QUESTION: Did General Cigar ever 

adopt, take any measures for the purpose of 

ensuring that there would be no confusion 

between the Cuban Cohiba and the General 

Cigar Cohiba?") 

MR. KIRBY: I object to the form of 

the question. It assumes things not in 

evidence. 

He's testified he didn't think there 

was any confusion and it assumes that 

anything that General Cigar did in terms of 

marking or trade dress or whatever for its 

cigar was designed for a purpose other than 

selling the brand which was then sold in the 

United States. 

MR. KRINSKY: Objection to counsel 

making a speaking objection. 

MR. KIRBY: Noted. 
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1 Cullman 

2 BY MR. KRINSKY: 

3 

4 

Q. 

A. 

Will you answer the question, please? 

General Cigar made every effort to 

5 make sure that the consumer was clear on what 

6 they were buying. It was a cigar that was made 

7 by General Cigar. It was not a cigar made in 

8 Cuba. 

9 

10 

Q. 

A. 

And what efforts were those? 

I think I went through them. The 

11 markings on the box, the way we were positioned 

12 in the marketplace, the way we talked about it, 

13 either through promotional material or with our 

14 salespeople, to retailers, et cetera. 

15 Q. Did General Cigar ever do anything to 

16 test whether those efforts were effective? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. KIRBY: Were effective for what? 

MR. KRINSKY: For their stated 

purpose. 

MR. KIRBY: What was the stated 

purpose? 

MR. KRINSKY: The witness has given a 

response. We can read it back if you want. 

Read back the witness' response, 

please. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Cullman 

MR. KIRBY: And you're now calling 

that distinct purpose. 

Go ahead. Read his answer back. 

(Answer was read back as follows: 

"ANSWER: I think I went through them. 

The markings on the box, the way we were 

positioned in the marketplace, the way we 

talked about it, either through promotional 

material or with our salespeople, to 

retailers, et cetera.") 

MR. KRINSKY: And the answer before 

that, please. 

(Answer was read back as follows: 

"ANSWER: General Cigar made every 

effort to make sure that the consumer was 

clear on what they were buying. It was a 

cigar that was made by General Cigar. It 

19 was not a cigar made in Cuba.") 

20 BY MR. KRINSKY: 

21 Q. Did General Cigar make any efforts to 

22 test whether those efforts were effective? 

23 

24 

25 

A. 

Q. 

A. 

Not that I'm aware of, no. 

Did it ever consider doing that? 

Not that I'm aware of. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Cullman 

MR. KIRBY: He's already testified, 

and the record is quite clear on this, that 

it is illegal to sell Cuban Cohibas. 

MR. KRINSKY: Counsel is testifying 

again. 

MR. KIRBY: No, I'm not. 

MR. KRINSKY: We're going to ask for 

sanctions from the court. 

MR. KIRBY: You go right ahead. I 

just don't understand 

MR. KRINSKY: Counsel is testifying 

again. 

MR. KIRBY: The witness testified that 

it was illegal. 

MR. KRINSKY: You know it's illegal. 

17 BY MR. KRINSKY: 

18 Q. Was it General Cigar's assumption 

19 that because it was illegal to sell Cuban cigars 

20 in the United States, there was no possibility 

21 of the U.S. consumer being confused between the 

22 General Cigar Cohiba and the Cuban Cohiba? 

23 

24 

25 

A. 

Q. 

A. 

That was not the only reason, no. 

Was that the assumption? 

Certainly a reason, yes. 
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1 

2 Q. 

Cullman 

Did General Cigar ever test that 

3 assumption? 

4 

5 

6 

A. 

Q. 

A. 

No. 

What were the other reasons? 

The markings on the box, it was a 

7 very different design to the box. 

8 Advertisements was clear. As I said, the 

9 promotional materials were clear. This was a 

10 cigar made in the Dominican Republic. This was 

11 not a Cuban cigar. 

12 

13 

14 

Q. 

A. 

Q. 

15 materials? 

16 

17 

A. 

Q. 

Did you review the advertisements? 

Yes. 

Did you review the promotional 

Yes. 

Did you ever review how retailers 

18 promoted the General Cigar Cohiba in their 

19 catalogs? 

20 A. Did I ever review how retailers 

21 promoted Cohiba in their catalogs? 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Yes. 

Not before they were published, no. 

After they were published? 

Yes. 
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1 

2 Q. 

Cullman 

Did you ever object to how any of the 

3 retailers promoted the General Cigar Cohiba in 

4 their catalogs? 

5 

6 

A. 

Q. 

I don't remember specifically, no. 

Did you ever review how retailers 

7 promoted the General Cigar Cohiba on their 

8 websites? 

9 

10 

A. 

Q. 

No, I did not. 

Have you ever seen any Internet or 

11 website postings for the General Cigar Cohiba? 

12 

13 

A. 

Q. 

Yes, I have. 

And those were postings made by 

14 retailers; is that correct? 

15 

16 

A. 

Q. 

Some of them were, yes. 

Did you ever object to any of those 

17 retailers about how they promoted the General 

18 Cigar Cohiba? 

19 A. If they were legitimately promoting 

20 General Cigar Cohibas, we didn't object. 

21 If they were promoting a counterfeit 

22 Cohiba, we really objected and we have 

23 continuously objected. 

24 Q. Did you ever object to any retailer 

25 about their promotion referencing the Cuban 

677 



1 Cullman 

2 Cohiba, their promotion for General Cigar Cohiba 

3 referencing the Cuban Cohiba? 

4 

5 

A. 

Q. 

I don't understand the question. 

In the catalogs when you reviewed 

6 them, did you ever object to any retailer in its 

7 promotion for General Cigar Cohiba, referencing 

8 the Cuban Cohiba? 

9 

10 

11 

12 

13 

14 

MR. KIRBY: I object. There is no 

evidence in the record, there's no 

foundation for that question. 

Do you have a foundation for it? 

MR. KRINSKY: Oh, yeah. 

MR. KIRBY: Do you want to state what 

15 the foundation is? 

16 BY MR. KRINSKY: 

17 Q. Do you recall any catalogs of 

18 retailers in their promotion of the General 

19 Cigar Cohiba, referencing the Cuban Cohiba? 

20 

21 

A. 

Q. 

I don't recall, no. 

And that's the same with respect to 

22 website postings or Internet postings? 

23 

24 

A. 

Q. 

That's correct. 

Did General Cigar ever adopt a policy 

25 with respect to retailers' records for the Cuban 
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1 Cullman 

2 Cohiba in their promotion of the Cuban Cohiba? 

3 

4 

5 

6 

MR. KIRBY: Object to the form of the 

question. Lack of foundation. 

A. 

Q. 

I don't remember such a policy. 

Was the possibility of retailers 

7 referencing the Cuban Cohiba in their promotion 

8 of the General Cigar Cohiba ever a question that 

9 came up? 

10 

11 

12 

MR. KIRBY: Object to the form of the 

question. 

A. Using Cuba and referencing Cuba is 

13 very common throughout promoting cigars in the 

14 United States. Whether they were parallel 

15 brands or whether they were Cuban seed, this was 

16 very, very common, but as far as I'm concerned 

17 there was clarity that General Cigar red dot 

18 Cohiba was very different than the Cuban Cohiba. 

19 Q. Was there ever any discussion to 

20 which you were a party or present, about 

21 retailers referencing the Cuban Cohiba in their 

22 promotion of the General Cigar Cohiba? 

23 

24 

25 

MR. KIRBY: You understand the 

question? 

A. As I think I was trying to say, there 
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1 Cullman 

2 are a lot of parallel brands in the United 

3 States. The concept of referencing the Cuban 

4 equivalent was common and probably not uncommon 

5 as it related to Cohiba as well. 

6 

7 

8 

Q. 

A. 

9 instance. 

10 

11 

12 

Q. 

A. 

Q. 

Do you recall any --

MR. KIRBY: Let him finish. 

-- but I don't remember a specific 

Or a specific discussion. 

Or a specific discussion. 

Did you attend any focus groups run 

13 by the Cambridge Group? 

14 

15 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

A. 

Q. 

I think I did one, yes. 

And was that in New York? 

It was in New York, yes. 

Was it one group that you attended? 

Yes, I think so. 

Did you ever view videotapes of any 

20 of the focus groups conducted by the Cambridge 

21 Group? 

22 A. I didn't do them all. I had parts of 

23 it that I reviewed. 

24 Q. And where did you get those 

25 videotapes from? 
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1 Cullman 

2 about a work session in November led by the 

3 Cambridge Group? 

4 

5 

A. 

Q. 

No. Not specifically, no. 

Did you discuss this document with 

6 Michael Clements? 

7 A. I don't recall talking to Michael 

8 Clements specifically about this document, no. 

9 Q. 

10 Group? 

11 

12 

A. 

Q. 

Or anyone else from the Cambridge 

No, I don't remember. 

Do you recall talking to anyone at 

13 General Cigar about this document? 

14 

15 

A. 

Q. 

Not specifically, no. 

If you turn to page C2 of the 

16 document, which is Bates number 19610. 

17 (Witness complies.) 

18 Q. 

19 before? 

20 

21 

A. 

Q. 

Do you recall seeing this page 

No, I do not. 

Do you recall the Cambridge Group 

22 indicating that Cohiba draws a disproportionate 

23 share of volume from emerging enthusiasts and 

24 casual enjoyers? 

25 A. Generally, yes. 
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1 Cullman 

2 Cigar's market research? 

3 A. I don't remember preference, but 

4 certainly awareness and usage. 

5 Q. And when did General C'igar -- what do 

6 you recall about that? 

7 A. I believe Cigar Aficionado runs 

8 surveys of this sort on a fairly regular basis. 

9 Q. Did General Cigar ever request Cigar 

10 Aficionado to include questions on that subject? 

11 A. I don't remember, no. 

12 (Recess taken.) 

13 CONTINUED EXAMINATION 

14 BY MR. KRINSKY: 

15 Q. You testified that General Cigar in 

16 its market research wanted to know about 

17 awareness and usage of Cuban cigars. 

18 Why was that? 

19 

20 

21 

22 

23 

24 

25 

MR. KIRBY: I'm sorry. Are you 

talking about an answer that was just given? 

MR. KRINSKY: Yes. You want to read 

it back? 

MR. KIRBY: Yes, because I don't 

remember that testimony. 

(Record was read back as follows: 
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2 

3 

4 

5 

6 

7 

8 

Cullman 

"QUESTION: Do you recall anyone from 

General Cigar wanting to include a question 

of preference for Cuban cigars in any of 

General Cigar's market research? 

"ANSWER: I don't remember preference, 

but certainly awareness and usage.") 

A. Over the years we've done some 

9 broad-based awareness and usage surveys, and the 

10 questions, as I indicated before, came not only 

11 from Cigar Aficionado, but also from I believe 

12 some of our own research as to consumers' usage 

13 and awareness of Cuban cigars. 

14 

15 

Q. 

A. 

And why were you interested in that? 

Because it's part of our life. It's. 

16 not something that we can put our heads in the 

17 sand about. 

18 

19 

Q. 

A. 

It's part of your life in what way? 

I'm in the cigar business so I'm 

20 curious about what's going on with our 

21 consumers. 

22 Q. And were you involved in determining 

23 what subjects would be explored in market 

24 research? 

25 A. No. 
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1 

2 Q. 

Cullman 

Did you ever consider whether or not 

3 consumers were buying General Cigar's Cohibas 

4 because of a love of Cuban cigars? 

5 A. Did I ever -- would you repeat the 

6 question? I'm sorry. 

7 

8 

9 

10 

11 

12 

13 

(Question was read back as follows: 

"QUESTION: Did you ever consider 

whether or not consumers were buying General 

Cigar's Cohibas because of a love of Cuban 

cigars?") 

A. 

Q. 

No, I did not. 

Did you ever discuss that question 

14 with anyone? 

15 

16 

A. 

Q. 

No. 

Did you ever receive any reports on 

17 the findings of General Cigar's market research 

18 with respect to consumers' preference of Cuban 

19 cigars? 

20 

21 

22 

23 

24 

25 

MR. KIRBY: Do you have the full 

question? 

THE WITNESS: No. Please read it 

back. 

(Question was read.back as follows: 

"QUESTION: Did you ever receive any 
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1 

2 A. 

3 survey. 

4 

5 

6 

7 

8 

9 

10 

11 

Q. 

before 

survey 

A. 

Q. 

results 

A. 

Q. 

the 

had 

of 

Cullman 

The first issue I think was after the 

Was your discussion with Mr. Shanken 

survey was conducted or after the 

been conducted? 

After the survey had been conducted. 

And did you discuss any of the 

the survey with him? 

No, I did not. 

Did you ask Mr. Shanken to provide a 

12 copy to General Cigar? 

13 A. I don't remember, but we obviously 

14 had a copy. 

15 Q. Did you ever discuss this survey with 

16 anyone at General Cigar? 

17 A. I don't remember specifically talking 

18 about the survey, no. 

19 Q. In 1992 do you recall discussing with 

20 anyone the extent to which U.S. consumers smoked 

21 Cuban cigars? 

22 A. I think we talked about it fairly 

23 regularly. 

24 Q. Did you discuss the extent to which 

25 they preferred Cuban cigars? 
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2 

3 

4 

5 

6 
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to you that there had been a survey, did you 

think it would be of value to General Cigar 

to look at it, to look at the results?") 

A. 

Q. 

Yes, I did. 

During the 1990s, was it General 

7 Cigar's practice to develop annual marketing 

8 plans? 

9 

10 

A. 

Q. 

Generally it was, yes. 

And how were those plans developed? 

11 What was the procedure? 

12 A. In conjunction with the development 

13 of a business plan, a financial plan, the 

14 marketing plan was developed by both the 

15 marketing department and the top management of • 

16 General Cigar. 

17 

18 

19 

20 

21 

Q. 

A. 

Q. 

A. 

Q. 

And you participated in that? 

I participated in the presentation. 

And who was it presented to? 

To me. 

I see. 

22 And did you have to approve or 

23 disapprove the marketing plan? 

24 

25 

A. 

Q. 

Correct. 

And was it prepared -- did you in 
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1 Cullman 

2 turn present it to anyone? 

3 

4 

5 

6 

A. 

Q, 

A. 

Q. 

No. 

Was anyone else's approval required? 

Generally my father as well. 

Did you receive the marketing plan --

7 was it presented to you in writing, the 

8 marketing plan? 

9 

10 

A. 

Q. 

Generally it was in writing, yes. 

And when it was presented to your 

11 father, was it presented to him in writing? 

12 

13 

A. 

Q. 

Yes. 

In addition to the marketing plan 

14 being presented to you in writing, was there 

15 also an oral presentation? 

16 

17 

18 

A. 

Q. 

A. 

Yes, there was. 

And who made that oral presentation? 

Generally it was the head of 

19 marketing and/or the president of the company. 

20 Q. When in the year were these marketing 

21 plans prepared? 

22 A. Generally they're prepared in the 

23 fall so that they could be approved for the 

24 coming year and incorporated for the year ahead. 

25 Q. Would they at any point be revised in 
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1 Cullman 

2 the subsequent year? 

3 A. They were revised several times, 

4 generally revised. 

5 

6 

7 

8 

9 

Q. 

A. 

Q. 

A. 

Q. 

I'm sorry? 

They were generally revised. 

You want some water? 

I'm all right. 

Okay. And were the revisions 

10 approved by you? 

11 A. We didn't have a formal review 

12 process. As reviews, I mean as revisions were 

13 made, they were added to or taken out of the 

14 marketing plan. 

15 

16 

17 

18 

19 

Q. 

A. 

Q. 

A. 

Q. 

And who decided upon the revisions? 

The management of General Cigar. 

The top management? 

Yes. 

And after the management plan was 

20 approved by you, to whom was it distributed? 

21 A. It wasn't distributed. It became a 

22 document that, a working document for the 

23 operations of General Cigar. 

24 

25 

Q. 

A. 

And who received copies of it? 

I don't remember. I wouldn't know. 
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1 

2 Q. 

Cullman 

And when it was presented to you in 

3 writing, what was the format? What did it look 

4 like, the document? 

5 A. It looks like most documents. It 

6 had -- it was in a binder with agendas attached 

7 and review of the various brands, so it was a 

8 fairly complete document. 

9 Q. And during the 1990s, was it General 

10 Cigar's practice to undertake annual business 

11 reviews, to create, put it differently, to 

12 create a document with that title? 

13 A. I don't remember business review as 

14 the title, but we would review what occurred, 

15 what were the key learnings, for example, in one 

16 year and what we could apply for the next year. 

17 

18 

19 

Q. 

A. 

Q. 

20 approval? 

21 A. 

And would you see this document? 

Generally, yes. 

Would you review it for your 

No, it wasn't for approval. It was 

22 for information for the formulation of plans for 

23 the coming year. 

24 Q. And was it distributed to the board 

25 of directors? 
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1 

2 

3 

A. 

Q. 

Cullman 

No, it was not. 

Was it distributed among top 

4 management? 

5 A. 

6 my father. 

7 

8 

Q. 

A. 

9 review? 

10 

11 

Q. 

A. 

It was distributed between myself and 

And who drafted it? 

Are we talking about this business 

Review. 

Generally it came from the marketing 

12 department, reviewed by the marketing director 

13 and the president of the company. 

14 MR. KRINSKY: Let's mark this 607. 

15 (Plaintiff's Exhibit 607, General 

16 Cigar 1997 marketing plan, marked for 

17 identification, as of this date.) 

18 BY MR. KRINSKY: 

19 Q. I ask you to look at 607, which bears 

20 Bates stamp numbers GC 22817 through 852. 

21 Does it appear to be General Cigar's 

22 marketing plan for 1997? 

23 

24 

A. 

Q. 

25 GC 22846. 

It would appear to be, yes. 

And turning your attention to PC-24, 
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1 

2 

3 

4 

A. 

Q. 

Cullman 

(Witness complies.) 

22846? 

22846, yes. It's PC-24 of the 

5 document. I'm directing your attention to the 

6 heading under "Cohiba." It says, "Objective: 

7 Leverage mystique of Cuban name with 

8 comprehensive product lineup." 

9 Did you ever object to the inclusion 

10 of that line in this marketing plan? 

11 

12 

A. 

Q. 

13 removed? 

14 

15 

16 

17 

A. 

Q. 

A. 

Q. 

No, I did not. 

Did you ever instruct that it be 

No, I did not. 

Did you ever discuss it with anyone? 

No, I did not. 

Was there ever a written revision of 

18 the 1997 marketing plan? 

19 

20 

A. 

Q. 

21 plans kept? 

22 A. 

23 believe. 

24 

25 

Q. 

A. 

I don't remember. 

Where are copies of the marketing 

The files of General Cigar, I 

Which files? 

There is a marketing department at 
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1 

2 Q. 

Cullman 

When a product is being introduced to 

3 the market, do you review the way that it is 

4 described in literature that goes to the trade? 

5 

6 

A. 

Q. 

In general, yes. 

Do you approve of what is said in 

7 that lit~rature? 

8 

9 

A. Not in all cases, no. 

MR. KRINSKY: 609, please. 

10 (Plaintiff's Exhibit 609, Product 

11 introduction description for Cohiba cigars, 

12 marked for identification, as of this date.) 

13 BY MR. KRINSKY: 

14 Q. I'd like the witness to look at this, 

15 which bears Bates number 20382 through 394. 

16 (Witness reviewing document.) 

17 

18 

19 

20 

Q. 

A. 

Q. 

A. 

Do you recognize this document? 

I think I have seen it before, yes. 

When did you see it previously? 

I don't remember. Probably most 

21 recently in preparation for depositions of the 

22 last year. 

23 

24 

25 

Q. 

A. 

Q. 

Did you see it previous to that? 

I really don't remember. 

And what is this document? 
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1 

2 

3 

4 

A. 

Q. 

A. 

Cullman 

What is this document? 

Uh-huh. 

It looks to me like a product 

5 introduction description for Cohiba cigars. 

6 Q. And this is a document that was 

7 prepared for distribution to the trade? 

A. 

Q. 

A. 

I don't believe so. 

For whom was it prepared? 

As a working document for everyone 

8 

9 

10 

11 involved in the launch of a new cigar. In this 

12 case Cohiba. 

13 Q. If you turn to -- was it meant to be 

14 a draft of the document that ultimately would be 

15 distributed outside of General Cigar? 

16 A. I think it's the basis for the 

17 information that's needed to create promotional 

18 materials and advertising, et cetera, so that 

19 everyone was clear on the brand. 

20 Q. Okay. Had you ever discussed its 

21 contents? Do you recall discussing its 

22 contents? 

23 

24 

A. 

Q. 

25 in here? 

No, I don't recall. 

Do you recall objecting to anything 
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1 

2 

3 

A. 

Q. 

Cullman 

I don't recall, no. 

Do you recall making any suggestions 

4 with respect to it? 

5 

6 

A. 

Q. 

I do not recall. 

This was prepared prior to the launch 

7 of the General Cigar Cohiba in September of 1 97; 

8 is that correct? 

9 

10 yes. 

11 

12 

13 

A. 

Q. 

Q. 

That's what it would appear to be, 

Turn to 20384. 

(Witness complies.) 

The third paragraph there, there is 

14 the first sentence, 11 0ur contemporary 

15 presentation reflects the spirit of this famous. 

16 brand. 11 

17 Do you understand the reference to 

18 11 this famous brand 11 being a reference to the 

19 Cuban Cohiba? 

20 A. In 1997 at the height of the cigar 

21 boom in the United States and growing outside 

22 the United States, the name Cohiba was 

23 well-known, both as a Cuban cigar and growing in 

24 its awareness in the United States as a 

25 non-Cuban cigar. 
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1 

2 Q. 

Cullman 

Was General Cigar's Cohiba famous in 

3 the United States prior to September of 1997? 

4 

5 

6 

A. 

Q. 

A. 

I couldn't tell you that. 

Was it well-known? 

Well, I think they're the same so I 

7 can't tell you. 

8 Q. In the same sentence the reference 

9 there's a reference to "our contemporary 

10 presentation." 

11 How do you understand that phrase 

12 "contemporary presentation"? 

13 A. As a design phrase. It's meant to be 

14 contemporary, i.e. modern as opposed to not 

15 modern. 

16 

17 

18 

Q. 

A. 

Q. 

As opposed to non-contemporary? 

As opposed to not being contemporary. 

Is it meant to project there's a 

19 distinction between the more traditional design 

20 for cigars, which is more ornate and older in 

21 duration, distinguishing that from a more sleek 

22 or contemporary look? 

23 A. That's what it says. It even says 

24 minimal graphics, so yes. 

25 Q. ·okay. Now further down, "Cohiba 
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1 Cullman 

2 cigars are available in a generous range of 

3 classic shapes." 

4 And then underneath that there is a 

5 bunch -- a listing of front marks. Under 

6 "Explanation," some of them are indicated to be 

7 classic. 

8 Why is it that those shapes are 

9 considered classic? 

10 A. Most of those names there are generic 

11 in terms of the size of a cigar, whether it's 

12 Robusto, Churchill, Corona, et cetera, so that 

13 they're all classics. 

14 

15 

Q. 

A. 

Are any of them not classic? 

There's no unusual shape. I think 

16 that there is a pyramid shape that it's a little 

17 bit less classic I suppose. 

18 Can we take a quick break? 

19 

20 

Q. Sure. 

(Recess is taken.) 

21 (Plaintiff's Exhibit 610, Business 

22 review, marked for identification, as of 

23 this date.) 

24 CONTINUED EXAMINATION 

25 BY MR. KRINSKY: 
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1 

2 Q. 

Cullman 

We marked 610, a document produced by 

3 defendants, Bates number 21203 through 21219. 

4 I ask you to take a look at this 

5 document and I'll ask you if you recognize this. 

6 A. I think I was shown this in 

7 preparation for my deposition. 

8 

9 

Q. 

A. 

And what is this document? 

It's a little confusing, because on 

10 the one side it says '''97 Business Review" and 

11 the other side it says "'98 Business Review," so 

12 I'm not sure, but it is a business review. 

13 Q. And if you look at GC 21206, it's two 

14 pages in, it indicates that it was reviewed as 

15 of April of 1998? 

16 

17 

A. 

Q. 

Yes. It says that, yes. 

And prior to your reviewing it for 

18 this deposition, had you seen this document? 

19 

20 

A. 

Q. 

I don't remember. 

Is this the type of business review 

21 document that you normally saw? 

22 

23 

24 

25 

A. 

Q. 

Q. 

Yes, it is. 

Turning to the last page. 

(Witness complies.) 

Under the word "Cohiba", there's a 
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1 Cullman 

2 statement, "Confusion level continues to exist 

3 in the marketplace due to the legal/counterfeit 

4 issues during the launch." 

5 Do you recall reading that sentence 

6 at the time of this, contemporaneous with this 

7 document? 

No, I don't. 8 

9 

A. 

Q. Do you recall having any discussions 

10 contemporaneous with this document about 

11 confusion levels with respect to Cohiba? 

MR. KIRBY: When you say 

"contemporaneous with this document," 

you referring to April '98 or are you 

referring to the launch? Did you have 

are 

any 

12 

13 

14 

15 

16 discussion about legal counterfeit issues 

17 the time of the launch or subsequent? 

18 BY MR. KRINSKY: 

19 Q. Contemporaneous with the creation of 

20 this document in the spring of 1998. 

21 

22 

A. 

Q. 

No, I don't. 

Were there counterfeit issues during 

23 the time of the 1997 launch with respect to 

24 Cohiba? 

25 A. Yes, there were. 

at 

719 



1 

2 

3 

Q. 

A. 

Cullman 

And those were counterfeits of what? 

They were counterfeits of General 

4 Cigar's Cohiba cigars. 

5 Q. Were they counterfeits of the Cuban 

6 Cohiba at the time? 

7 A. They didn't say Cuba, many of them. 

8 Some of them did, some of them didn't, and the 

9 trade dress was Cuban Cohiba but the word was 

10 General Cigar's word. 

11 

12 

13 

Q. 

A. 

Q. 

What word was that? 

Cohiba. 

Were there products in the United 

14 States which said Cohiba and also the words 

15 Havana, Cuba during that time, during the time 

16 of the launch? 

17 A. Yes. 

18 MR. KRINSKY: Can we mark this as 

19 611. 

20 (Plaintiff's Exhibit 611, document 

21 bearing Bates Nos. 13787 through 13837, 

22 marked for identification, as of this date.) 

23 BY MR. KRINSKY: 

24 Q. I ask you to take a look at this 

25 document. It has Bates stamp numbers 13787 
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1 

2 Q. 

Cullman 

I ask the witness to look at 612, 

3 which bears Bates numbers 21129 through 21134. 

4 

5 

6 

7 

A. 

Q. 

A. 

Q. 

Right. 

Do you recognize this document? 

No, I don't. 

Have you ever seen a General Cigar 

8 document in this format? 

9 

10 

A. 

Q. 

Generally, yes. 

And for what purpose are documents 

11 prepared in this format? 

12 A. This is generally prepared for the 

13 sales organization and to make presentations to 

14 our customers at the RTDA, especially if it were 

15 a new product and to give them guidance as to 

16 how to talk about it and the general information 

17 about the product. 

18 Q. The RTDA is the principal cigar 

19 retailers association; is that correct? 

20 

21 

22 

23 

24 

25 

page 

the 

A. 

Q. 

A. 

Q. 

second 

That's correct. 

Turning to 21130 on the second 

Yes. 

- - you'll see in the first sentence, 

sentence, the third line, there's a 
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1 Cullman 

2 reference to the world famous Cohiba name. 

3 Have you seen any General Cigar 

4 literature referring to its Cohiba cigar as 

5 being world famous? 

6 

7 

8 

9 

A. 

Q. 

MR. KIRBY: Other than this? 

MR. KRINSKY: Other than this. 

I don't remember. 

In 1998, did you consider General 

10 Cigar's Cohiba to be world famous? 

11 A. No, but the name here says Cohiba is 

12 world famous. 

13 Q. So does that refer to the world 

14 famous Cuban cigar, the Cuban Cohiba? I'm 

15 sorry? 

16 

17 

A. In general I think that's true. 

Can I interject something here? 

18 Q. Not if there's not a question 

19 pending. Your counsel can ask you something. 

20 

21 

22 

23 

24 

25 

MR. KIRBY: Is it in response to his 

question? 

THE WITNESS: It is in response. 

MR. KRINSKY: Why don't we read back 

the last question. 

MR. KIRBY: And you can complete your 
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1 

2 

3 

4 

5 

6 

7 

Cullman 

answer. 

(Question was read back as follows: 

"QUESTION: So does that refer to the 

world famous Cuban cigar, the Cuban 

Cohiba?") 

A. I think I've talked before about 

8 parallel brands and there are world famous 

9 brands that have Cuban origin, Partagas, Punch, 

10 among many, and Cohiba is certainly no different 

11 in that regard. So Cohiba had a world famous 

12 name both in the United States and in the rest 

13 of the world, but I believe the Cohiba name was 

14 made well-known in the United States by General 

15 Cigar. 

16 Q. The Cohiba name outside of the United 

17 States was made well-known by the Cuban cigar; 

18 is that correct? 

19 

20 

21 

22 

23 

A. That's correct. 

MR. KRINSKY: 613, please. 

(Plaintiff's Exhibit 613, Fax cover 

sheet from Perlstein to Rano with 

attachments, marked for identification, as 

24 of this date.) 

25 BY MR. KRINSKY: 
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1 

2 Q. 

Cullman 

I ask the witness to look at Exhibit 

3 613, and it bears Bates numbers GC 20861 through 

4 20866. 

5 (Witness reviewing document.) 

6 Q. Does this document refresh your 

7 recollection as to whether retailers ever 

8 submitted their promotional material about 

9 Cohiba to General Cigar for its comments? 

10 

11 

A. 

Q. 

12 subject? 

13 A. 

Yes, it refreshes my memory. 

And what is your recollection on that 

Generally we did not review 

14 retailers' promotional material prior to it 

15 being published. 

16 

17 

18 

Q. 

A. 

Q. 

Were there exceptions to that? 

Yes, there were exceptions. 

And what were the occasions for the 

19 exceptions? 

20 A. For a very short time we tried to 

21 get, in this case, one of our customers to use 

22 our artwork because we felt that the pictures 

23 that we had created for our cigars were superior 

24 to those that were used by many retailers. 

25 Q. And during what period of time was 
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1 Cullman 

2 that? 

3 A. This certainly looks like it was in 

4 the summer of 1998. 

5 Q. Do you recall when this practice that 

6 you described, for how long it continued? 

7 A. It did not continue very long. 

8 Within a year it was over. 

9 

10 

11 

12 

13 

Q. 

A. 

Q. 

A. 

Q. 

And so it was mostly in 1998? 

I believe so. 

Okay. Was it in 1997 at all? 

I don't think so. 

You see on the fax cover sheet from 

14 Dick Perlstein to John Rano it says, "Faxes only 

15 show type, no photos, changes as requested." 

16 Does that indicate to you that there 

17 was some review by General Cigar of the text and 

18 not submit the photographs for the promotion? 

19 

20 

A. 

Q. 

I would only have to guess. 

Did anyone on the staff of General 

21 Cigar ever indicate to you that they were 

22 reviewing the text of the promotional material 

23 for Cohiba for retailers? 

24 

25 

A. 

Q. 

No, did not. 

Did you ever review the material on 
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1 Cullman 

2 Cohiba in the Dunhill catalog for the period of 

3 '92 through up to '97? 

4 

5 

A. 

Q. 

No, I did not. 

Turning to the second page, 20862, 

6 the last line of the paragraph, the lead 

7 paragraph, you'll see a sentence, "True to its 

8 Cuban roots." 

9 Do you see that? 

10 

11 

A. 

Q. 

Yes, I do. 

Do you consider General Cigar's 

12 Cohiba to have Cuban roots? 

13 

14 

15 

A. 

Q. 

A. 

General Cigar's Cohibas? Yes. 

What are its Cuban roots? 

This is a -- I think we're going over 

16 old ground again. This was started because of a 

17 conversation I had with Oscar Boruchin and 

18 that's how I became aware of the brand, the name 

19 Cohiba. 

20 MR. KIRBY: Do you just want to adopt 

21 his previous testimony? 

22 BY MR. KRINSKY: 

23 

24 

Q. 

A. 

Are the only Cuban roots the name? 

Nothing else that this cigar had 

25 resembled anything to do with Cuba or had Cuban 

730 



1 Cullman 

2 format prior to today? 

3 

4 

5 

6 

A. 

Q. 

A. 

Q. 

Yes. Yes, I have. 

And did you see them periodically? 

Yes, I did. 

And these were documents which were 

7 put together by the staff of General Cigar? 

8 A. This looks like it was done by the 

9 NPD group. This was presented probably by the 

10 NPD group. 

11 Q. Turning to page 56 of the document, 

12 GC 15838, which states "Summary of Key Findings" 

13 as its heading, I direct your attention to the 

14 last entry, "Cohiba receives the highest rating 

15 in terms of best brand ever smoked, eclipsing 

16 Macanudo." 

17 Do you recall this statement 

18 appearing in any of the market research 

19 documents you saw? 

20 

21 

A. 

Q. 

I don't recall that, no. 

Do you recall anyone indicating to 

22 you that this was the results of market 

23 research? 

24 

25 

A. 

Q. 

No, I do not. 

Turning to 15847 
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1 Cullman 

2 appears directly associated with the knowledge 

3 level of the consumer." 

4 Q. 

5 just read. 

6 

7 

A. 

Q. 

Let's go back to GC 1547 that you 

Right. 

Do you recall any market research 

8 concluding that the mystique surrounding Cuban 

9 cigars was stronger with U.S. smokers with 

10 little or moderate specific knowledge than those 

11 with greater knowledge? 

12 A. I don't agree with that statement, 

13 but that's what that states here. 

14 Q. And your view is the opposite; is 

15 that correct? 

16 A. No. I don't think that you can make 

17 that assertion one way or the other. 

18 Q. On what basis do you disagree with 

19 this document's findings? 

20 A. Mostly personal observation. Many 

21 people who smoke a lot of cigars feel -- are 

22 influenced by the mystique of Cuban cigars and 

23 there are many people who are not knowledgeable 

24 cigar smokers who are also influenced by the 

25 mystique of Cuban cigars. 
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1 

2 Q. 

Cullman 

And that conclusion was formed on the 

3 basis of your personal role, anecdotal 

4 experience? 

5 

6 

A. 

Q. 

Correct. 

And did you -- do you consider that 

7 any of the market research you had seen 

8 supported your view? 

9 A. It almost is in the category of I 

10 don't care. It doesn't mean anything. I can't 

11 act on it. It's not something that is 

12 actionable from a business point of view when 

13 the market is selling cigars that are illegal. 

14 I can't sell Cuban cigars. 

15 Q. My question was whether you 

16 considered that any of the market research you 

17 have seen supported your view. 

18 

19 

20 

21 that. 

22 

23 

24 

25 

A. 

MR. KIRBY: At any time? 

MR. KRINSKY: At any time. 

I don't remember. No, I can't say 

MR. KRINSKY: Mark this No. 615. 

(Plaintiff's Exhibit 615, document 

bearing Bates Nos. 15703 through 15780, 

marked for identification, as of this date.) 

737 



1 Cullman 

2 regularly. 

3 Q. Do you recall seeing it prior to 

4 seeing these documents today? 

5 

6 

A. Not specifically, no. 

MR. KRINSKY: 616. 

7 (Plaintiff's Exhibit 616, Memo from 

8 Cockeram to Cullman, Danziger and others, 

9 marked for identification, as of this date.) 

10 BY MR. KRINSKY: 

11 Q. 616, let's start with just that. 616 

12 is a document bearing Bates numbers GC 21085 

13 through 21089, and it appears to be a memo from 

14 Al Cockeram, C-o-c-k-e-r-a-m, to Edgar Cullman, 

15 Edgar Cullman, Jr., David Danziger and others. 

16 Do you recognize this document? 

17 A. No, I do not. 

18 Q. Do you recall receiving a document 

19 about new product development in 1999? 

20 MR. KIRBY: What do you mean? Did he 

21 ever receive a document from new product 

22 development in 1999 or does he ever recall 

23 receiving this document? 

24 BY MR. KRINSKY: 

25 Q. You don't recall receiving this 
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1 Cullman 

2 document? 

3 

4 

5 

A. 

Q. 

A. 

I do not. 

Okay. Who is Al Cockeram? 

At that time Al Cockeram was in 

6 charge of new product development. 

7 

8 

9 

10 

11 

Q. 

A. 

Q. 

A. 

Q. 

And is he still with the company? 

No, he is not. 

Do you know where he is now? 

I don't remember. 

The people who are CC'd, who are 

12 those people? 

13 A. 

14 myself. 

15 

16 

17 A. 

Well, you know my father, you know 

MR. KIRBY: The CC's. 

THE WITNESS: Oh, CC's. I'm sorry. 

Jim Toomey was in charge of 

18 manufacturing and operations, Daniel Nunez was 

19 at that time in charge of Dominican Republic 

20 operations as was Modesta Fonduer. 

21 Q. And on the first line, who is Victor 

22 Imbimbo? I'm sorry if I'm mispronouncing it. 

23 What was his position? 

24 A. He was a consultant for the marketing 

25 department. 
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1 

2 

3 

4 

5 

Q. 

A. 

Q. 

A. 

Cullman 

And Mark ... 

Macchiarulo. 

Macchiarulo? 

He was a member of the marketing 

6 department. 

7 

8 

Q. 

A. 

9 tobacco. 

10 

11 

12 

13 

Q. 

A. 

Q. 

A. 

14 department. 

15 Q. 

And Fritz Bosser. 

He was in charge of purchasing 

Bill Roethel. 

Member of the marketing department. 

Steve Raye. 

Also a member of the marketing 

Do you recall receiving any 

16 information about ideas for new products in 1999 

17 concerning Cohiba? 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

No, I do not. 

Turning to page 4 of this document -

Yes. 

-- under the heading "Marketing New 

22 Products," the fourth line down says, "Mimic 

23 Cuban brands - size/shapes/flavor. Match hot 

24 Cuban brands, front marks." 

25 Do you recall that phrase "mimic 
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1 Cullman 

2 Cuban brands" ever appearing in a General Cigar 

3 document? 

4 

5 

A. 

Q. 

No, I don't. 

Would it have been contrary to 

6 General Cigar's policy to develop a new product 

7 by mimicking Cuban brands? 

8 

9 

A. 

Q. 

No, it wouldn't be. 

Would it have been contrary to 

10 General Cigar's policy to develop a new product 

11 by matching Cuban brands? 

12 

13 

A. 

Q. 

No, it would not be against policy. 

In 1999, did you have any 

14 understanding of what were the hot Cuban brands? 

15 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

MR. KIRBY: If any. 

If any. 

If any. 

No, I do not. 

Were Cuban brands hot in 1999 in the 

20 United States? 

21 

22 

23 

24 

25 

A. 

A. 

They were too hot to handle. 

MR. KIRBY: To wit, illegal. 

THE WITNESS: Yeah. 

MR. KIRBY: Let's move on. 

They were illegal so they were not 
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1 Cullman 

2 available in the United States. 

3 Q. By hot we mean people, I take it we 

4 mean people wanted them, them having some 

5 notoriety? 

6 A. 

7 demand. 

8 

9 

10 

11 

Q. 

A. 

Q. 

A. 

12 today. 

13 Q. 

Cuban brands were certainly in 

In the United States. 

Yes, they were. 

In 1999. 

Yes, they were. They still are 

Sufficiently in demand for the demand 

14 to be categorized as hot? 

15 A. You know, it's a very broad 

16 statement, hot, and it applies to a segment of 

17 the marketplace. It doesn't mean everybody in 

18 the United States is panting for Cuban cigars. 

19 It does mean some cigar aficionados have an 

20 interest in and a desire to smoke and consume 

21 Cuban cigars. 

22 Q. And that's something that you 

23 under -- that was your understanding in 1999? 

24 

25 

A. 

Q. 

Yes. 

And in 1998? 
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1 

2 A. 

Cullman 

I don't know when it would start or 

3 end, but Cuban cigars have been a mystique in 

4 this country ever since the embargo. 

5 (Plaintiff's Exhibit 617, Consumer 

6 Behavior Tracking Study, marked for 

7 identification, as of this date.) 

8 BY MR. KRINSKY: 

9 

10 

11 

12 

13 

14 

Q. 

Q. 

A. 

Q. 

A. 

15 Study. 

Q. 

its cover, 

A. 

Q. 

A. 

I ask the witness to look at 617. 

(Witness complies.) 

Do you recognize this document? 

Yes, I do. 

And what is it? 

It's a Consumer Behavior Tracking 

And it's presented by, according to 

Steve Ieraci? 

Yes. 

And who is he? 

He was the research director at the 

16 

17 

18 

19 

20 

21 

22 

time for General Cigar. 

Q. 

23 before? 

24 

25 

A. 

Q. 

And have you ever seen this document 

I believe I have. 

And when was that? 
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1 Cullman 

2 A. At the time this was presented. 

3 Q. Did you discuss its contents with 

4 anyone? 

5 A. It was a presentation so I'm sure we 

6 had discussions about it, yes. 

7 It was a presentation made by? Q. 

8 Steve Ieraci. A. 

9 And to whom was this presentation Q. 

10 made? 

A. 11 To the management of General Cigar. 

12 Including yourself? Q. 

A. 13 Including myself. 

14 And who else? Q. 

A. 15 Again, I'd have to guess as to who 

16 else was there, but I'm sure my father was there 

17 and David Danziger and other members of the 

18 marketing department. 

19 Q. Okay. And turning to page 21836 

20 MR. KIRBY: I'm sorry. I didn't 

21 understand. 

22 MR. KRINSKY: 21386. 

23 MR. KRINSKY: Wait. 21 ... 

24 MR. KRINSKY: 21386. 

25 A. Got it. 



1 

2 Q. 

3 smokers. 

Cullman 

There's a reference to crossover 

4 What are crossover smokers? 

5 A. I believe we're talking about 

6 crossover from mass market, markets to premium, 

7 to premiums. 

8 Q. Okay. And do you recall at the time 

9 of this document presentation, this finding that 

10 Cohiba are -- these three brands are the most 

11 popular premium brands for crossover smokers? 

12 

13 

A. 

Q. 

No, I don't remember. 

Do you recall taking note of anything 

14 with respect to crossover smokers and Cohiba at 

15 the time? 

16 

17 

A. 

Q. 

No, I don't remember. 

Do you recall any discussion about 

18 Cohiba smokers being crossover smokers? 

19 

20 

A. 

Q. 

I don't remember, no. 

Do you recall prior to this report, 

21 having any understanding as to whether or the 

22 extent to which Cohiba smokers were crossover 

23 smokers? 

24 A. Other than what's in front of me, no. 

25 No. 
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1 

2 Q. 

Cullman 

Is that a subject that you've ever 

3 asked anybody about? 

4 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

9 Findings." 

10 

11 

A. 

Q. 

No, I have not. 

Turn to 2140. 

(Witness complies.) 

Summary. 

The heading "Summary of Key 

I got it. 

The last paragraph it says, 

12 "Crossover consumers do not see themselves as 

13 knowledgeable as premium cigar smokers and are 

14 not comfortable with their level of knowledge." 

15 Was that your understanding in 1999?. 

16 

17 

18 1999? 

19 

20 

A. 

Q. 

A. 

Q. 

Generally I think that's true. 

Was that your understanding prior to 

It would be my understanding, yes. 

Have you ever seen any of the 

21 promotional material by Thompson & Company for 

22 Cohiba? 

23 

24 

25 

A. 

Q. 

A. 

Yes, I have. 

And on how many occasions? 

Thompson puts out a catalog very 

748 



1 Cullman 

2 regularly each year, so I probably see one or 

3 two of the catalogs each year. 

4 Q. Did you ever discuss with anyone from 

5 Thompson their promotional material for Cohiba? 

6 

7 

A. 

Q. 

No, I did not. 

Did you ever ask anyone in the 

8 company to discuss it with you? 

9 

10 

A. 

Q. 

I don't recall doing that, no. 

To your knowledge, did anyone at 

11 General Cigar suggest -- have conversations with 

12 Thompson about their promotional material for 

13 Cohiba? 

14 

15 

A. 

Q. 

Not to my knowledge. 

Did anyone suggest that, at General . 

16 Cigar, suggest that there should be a 

17 discussion? 

18 

19 

A. I don't remember such a discussion. 

MR. KRINSKY: 618, please. 

20 (Plaintiff's Exhibit 618, Memo dated 

21 9-14-00 from Cullman to Danziger, marked for 

22 identification, as of this date.) 

23 BY MR. KRINSKY: 

24 Q. I ask the witness to look at 618, 

25 which is Bates stamped 21226 through 21228, 
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1 Cullman 

2 dated September 14, 2000 from Edgar Cullman to 

3 David Danziger. 

4 Do you recognize this document? 

5 

6 

A. 

Q. 

Yes, I do. 

And did you suggest that questions be 

7 suggested to Marvin Shanken for inclusion in his 

8 weekly poll? 

9 

10 

A. 

Q. 

Yes, I did. 

And are those questions the ones that 

11 appear in the last page of this document, 21228? 

12 A. I don't remember whether those were 

13 the only questions asked, but yes, it appears 

14 that they were asked. I don't know whether they 

15 actually got to Marvin and whether they were 

16 actually posed on the website. 

17 Q. Were these questions ones that you 

18 had formulated? 

19 

20 

A. 

Q. 

21 approved? 

22 A. 

No. No. 

Were those ones that you had 

My request was to use Cigar 

23 Aficionado's online poll for our own benefit and 

24 to come up with questions that would be 

25 interesting for our own use. I didn't pose 
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1 Cullman 

2 which questions they should be. 

3 MR. KRINSKY: 619, please. 

4 (Plaintiff's Exhibit 619, General 

5 Cigar 2001 Marketing Plan, marked for 

6 identification, as of this date.) 

7 BY MR. KRINSKY: 

8 Q. Bates stamp number 21867 through 

9 218978. 

10 I ask the witness whether he 

11 recognizes this document. 

12 

13 

14 

A. 

Q. 

A. 

I recognize the document. 

And what is it? 

It's the marketing plan document for 

15 the year 2001 for General Cigar. 

16 

17 you? 

18 

19 

Q. 

A. 

Q. 

And was this document approved by 

Yes, it was. 

Turning to the second page, there's a 

20 reference to "General Cigar Company S.W.O.T. 

21 analysis." 

22 And what is that? 

23 

24 

25 

A. 

Q. 

A. 

A S.W.O.T. analysis? 

Yes. 

I forgot what it stands for. It's a 
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1 Cullman 

2 marketing term, but I can't today recall what it 

3 is. 

4 Q. In general terms, what kind of 

5 analysis is it? 

6 A. It's a way of figuring out where 

7 brands would fit within a niche of the 

8 marketplace. 

9 

10 

Q. 

A. 

And did General Cigar undertake -

There it is. Strengths, weaknesses, 

11 opportunities, threats. 

12 

13 

Q. I see. 

And who prepared that analysis? Is 

14 that in-house or out? 

15 A. The marketing department at General . 

16 Cigar. 

17 Q. Turning to page 13, there's a box 

18 "Strength," and one of the entries under 

19 "Strength" is "Strong brand names/U.S. rights to 

20 Cuban brand names." 

21 What Cuban brand names are being 

22 referred to there? 

23 

24 

25 

A. 

Q. 

MR. KIRBY: If you know. 

Say it again, please. 

In this document on page 13, 
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1 Cullman 

2 "Strength," the third item down reads "Strong 

3 brand names/U.S. rights to Cuban brand names." 

4 What Cuban brand names are being 

5 referred to there? 

6 A. All the brand names that General 

7 Cigar owns that have its roots -- which have 

8 Cuban roots. 

9 

10 

Q. 

A. 

And Cohiba among them. 

And Cohiba among them. So-called 

11 parallel brands. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

THE WITNESS: This is protected, is 

it not, all this marketing -- these 

marketing plans? 

MR. KIRBY: Yes, it is. 

MR. KRINSKY: Confidential under 

protective order. 

MR. KIRBY: This is confined to these 

folks alone. 

THE WITNESS: I certainly hope so. 

21 BY MR. KRINSKY: 

22 Q. Page 15 under "2001 Marketing 

23 Strategies," "Prior to Related Strategies" is 

24 the subheading and there's a reference to 

25 "Develop Cohiba Rosado." 

753 



1 

2 

Cullman 

And the next line down is, "Develop 

3 ultra full-bodied Punch rare, Corona and Cohiba 

4 Rosado cigars." 

5 Were Cohiba Rosado cigars developed? 

6 

7 

8 

9 

10 

MR. KIRBY: Had they been developed 

prior to October 10th of this year, if you 

know. 

If you don't know ... 

A. Could you define what develop means? 

11 I mean are they in the marketplace or are they 

12 not in the marketplace? 

13 Q. Were they introduced into the 

14 marketplace? Have they ever been introduced 

15 into the marketplace? 

16 A. 

17 were not. 

18 

19 

20 

21 

22 

Q. 

A. 

Q. 

A. 

Q. 

23 market? 

24 A. 

Under the name Cohiba Rosado they 

Under any other name? 

Yes, they were. 

What name? 

Called Extra Vigaroso. 

When were they introduced in the 

They were introduced in the fall, I 

25 don't remember exactly when in the fall, but the 
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1 Cullman 

2 fall of 2001. 

3 MR. KIRBY: They were actually 

4 introduced in November 2001. 

5 BY MR. KRINSKY: 

6 Q. And was any market research 

7 undertaken with respect to the development of 

8 that product? 

9 

10 

A. 

Q. 

I don't remember. 

And what was the purpose in General 

11 Cigar introducing that product? 

12 A. To expand the offerings under the 

13 Cohiba brand to consumers. 

14 Q. And was this a different -- did this 

15 have a different taste than the other Cohiba 

16 products at General Cigar? 

17 A. Yes, it did. 

18 Q. And was there a marketing campaign 

19 developed to promote these cigars, these 

20 products? 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

A marketing plan to develop? 

To promote. 

Yes, there was. 

And was the product that was being 

25 developed under the name Cohiba Rosado the same 
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1 Cullman 

2 product that was ultimately introduced as Cohiba 

3 Extra Vigaroso? 

4 

5 

6 

7 

8 

MR. KIRBY: He just testified about 

that. 

MR. KRINSKY: I'm not sure. It was 

not clear. 

A. In December 6, 2000 it was a concept. 

9 In November 2001 it was a product. 

10 Q. So the concept originated December 

11 2000. Is that your testimony? 

12 A. Well --

13 

14 A. 

MR. KIRBY: He said ... 

It was written in this document. 

15 was not something that was only developed at 

16 that moment. 

It 

17 

18 

19 

20 

Q. 

A. 

Q. 

A. 

When did that concept first emerge? 

I don't remember. 

Was it in the year 2000 or earlier? 

It could well have been earlier. We 

21 had been interested in developing and continuing 

22 to expand the name and the brand Cohiba.· The 

23 timing seemed right at that point. 

24 Q. How much money has been invested in 

25 developing the product that was ultimately 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Cullman 

nothing to do with anything that's new. 

You've asked these questions at the prior 

depositions. We're not going to sit here 

and have them asked again. 

MR. KRINSKY: Well, here's a document 

which was marked 

MR. KIRBY: We're not going to argue 

about it. 

MR. KRINSKY: and it makes a 

statement, this is the first time that it is 

in our hands, that we have this document, 

threats under Cohiba, the S.W.O.T. analysis 

for Cohiba, threat is Cuban trade relations. 

I'm trying to find out, now that we . 

have this document in our hands, what 

Mr. Cullman's opinion is on that question. 

MR. KIRBY: The witness didn't write 

the document. He has told you what he can 

about it. 

Is there anything more you have say 

about it? 

THE WITNESS: No. 

24 BY MR. KRINSKY: 

25 Q. Do you disagree with the statement in 
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1 Cullman 

2 this document under the listing "Cuban trade 

3 relations" as a threat on the page about Cohiba? 

4 

5 

6 

7 

A. 

Q. 

A. 

Q. 

I do not disagree with it. 

Did you disagree with it at the time? 

No, I did not. 

Does this document include a S.W.O.T. 

8 analysis for other brands, other General Cigar 

9 brands? 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. 

Yes, it does. 

And it would be in the same format? 

Yes, it would. 

Do you recall whether for those other 

14 brands Cuban trade relations was listed as a 

15 threat? 

16 

17 

18 

19 

A. Look at Page 25. 

MR. KIRBY: I think we can stipulate 

that it appears in the same space with 

respect to Partagas. Okay. 

20 BY MR. KRINSKY: 

21 Q. And would that be true of, of which 

22 of the General Cigar's brands? 

23 A. All those cigars, brand names, have a 

24 parallel brand from Cuba. 

25 Q. Turn to page 30. 
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1 

2 

3 

4 

5 

6 

7 

Cullman 

MR. KIRBY: So we understand, it's not 

the complete document. You've selected 

certain pages and created what has become 

Exhibit 620. 

MR. KRINSKY: That is correct. 

MR. KIRBY: Okay. What's your 

8 question? 

9 BY MR. KRINSKY: 

10 

11 

Q. Turning to -- I'll withdraw it. 

MR. KIRBY: Thanks. 

12 BY MR. KRINSKY: 

13 Q. Was it your practice -- do you ever 

14 see J.R. 's catalogs? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

Yes. 

And do you look at them regularly? 

Yes. Yes, I do. 

Did you ever communicate anything to 

19 that company with respect to its promotion of 

20 the General Cigar Cohiba, promotional material 

21 for the General Cigar Cohiba in that catalog? 

22 

23 

A. 

Q. 

I don't remember, no. 

What other companies, retailers, do 

24 you review their catalogs on a regular basis, on 

25 a frequent basis I would say? 
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1 

2 

3 

4 

5 

A. 

Q. 

A. 

Cullman 

MR. KIRBY: Read the catalogs. 

You mean read them. 

Okay, read them. 

Other than the famous Thompson 

6 J.R. that we've already mentioned? 

Yes. 

and 

7 

8 

Q. 

A. There's a handful of others, but I --

9 at the moment I can't come up with -- the Casual 

10 cigar is one of them, Holtz is another, Fifth 

11 Avenue is another but ... 

12 

13 

Q. 

A. 

Sherman? 

They really don't have a catalog 

14 anymore as far as I know, not for cigars. They 

15 have it for all their accessories. 

16 Q. And this has been your practice over 

17 the last several years? 

18 A. It's part of just me keeping in touch 

19 with what's going on in the cigar business. 

20 Q. And did you ever communicate to any 

21 of those companies anything about their 

22 promotional material for Cohiba? 

23 

24 

A. 

Q. 

I don't recall. I don't recall. 

Do you recall whether anyone at 

25 General Cigar did? 
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1 

2 A. 

Cullman 

There was always a concern over 

3 price, but that's the extent that I would think 

4 of, but I don't know anything else. 

5 Q. There was no objection, as far as you 

6 know, there was no objection to the --

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

Words. 

The words, to the text. 

Not that I'm aware of. 

And do you review Internet postings 

11 of retailers, of the same retailers? 

12 

13 

14 do. 

15 

A. 

Q. 

MR. KIRBY: I thought you asked -

Generally I don't. Occasionally I 

And have you seen J.R. 's postings for 

16 Cohiba on the Internet? 

17 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

A. 

I don't recall. 

Or Holtz? 

No, I don't. 

Or Thompson? 

I don't think Thompson even has an 

22 Internet site. I'm not aware of any. I don't 

23 know. 

24 

25 

MR. KRINSKY: We're reserving our 

right to call this witness again if we're so 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Cullman 

upon our review are cumulative of what you 

already had. Thank you. 

MR. KRINSKY: Let's put on the record 

that in reviewing exhibits at the close of 

the deposition, it's been noted that there 

is no Plaintiff's Deposition Exhibit 602, 

and that the compilation of documents which 

begins with the Tropic article is 

Plaintiff's Deposition Exhibit 603 and it 

should be so. 

Is that agreed? 

MS. NORMAN: That is agreed. 

(Time noted: 1:36 p.m.) 

EDGAR CULLMAN, JR. 

19 Subscribed and sworn to before me 

20 

21 

22 

23 

24 

25 

this __ day of / 2002. -------
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the matter of Trademark Registration No. 1147309 
For the mark COHIBA 
Date registered: February 17, 1981 
 
AND 
 
In the matter of the Trademark Registration No. 1898273 
For the mark COHIBA 
Date registered: June 6, 1995 
 -----------------------------------------------------------------------x  
EMPRESA CUBANA DEL TABACO, d.b.a. 
CUBATABACO, 

 Petitioner, 

v. 

GENERAL CIGAR CO., INC. 

 Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 

Cancellation No. 92025859  
 

 

 -----------------------------------------------------------------------x  
 
PARTY DESIGNATIONS*:  Petitioner’s Designations During Its Trial Period—Yellow or Pink 
     Respondent’s Designations During Its Trial Period—Green  
     Petitioner’s Designations During Its Rebuttal Period—Blue  
 
 
DESIGNATION in 97 Civ. 8399  (RWS), United States District Court, Southern District of New 
York, Empresa Cubana de Tabaco d.b.a. Cubatabaco v. Culbro Corp. and General Cigar Co., 
Inc.):  
 
 

Designated Federal Action Discovery Deposition 
Transcript of Edgar M. Cullman, Sr., dated April 3, 2001 

 
 
 
 
 
 
* Designations made pursuant to the marking and filing procedure the Board has previously 
approved, TTABVUE Nos. 138, 136, 135, 132, 91 and 89. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------x 

EMPRESA CUBANA DEL TABACO, d.b.a. 

CUBATABACO, 

Plaintiff, 97 Civ. 8399 (RWS) 

vs. 

CULBRO CORPORATION and GENERAL 

CIGAR CO., INC., 

Defendants. 

---------------------------------------x 

DEPOSITION OF EDGAR M. CULLMAN, SR. 

New York, New York 

Tuesday, April 3, 2001 

Reported by: 

ANNETTE ARLEQUIN 

CSR NO. 1450 

JOB NO. 119681 

t-
i b_; 

·---,.....I 

ESQUIRE™ 
DEPOSITION SERVICES 

216 East 45th Street, 8th Floor 

New York, NY 10017 -3304 

212.687.8010 • 800.662.3287 

Fax 212.557.5972 
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Apr i 1 3 , 2 0 0 1 

9:36 a.m. 

Deposition of EDGAR M. CULLMAN, SR., 

held at the offices of Rabinowitz, Boudin, 

Standard, Krinksy & Lieberman, 740 Broadway, 

New York, New York, pursuant to Notice, 

before Annette Arlequin, a Certified 

Shorthand Reporter and a Notary Public of 

the State of New York. 
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2 APPEARANCES: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

RABINOWITZ, BOUDIN, STANDARD, KRINSKY & 

LIEBERMAN, P. C. 

Attorneys for Plaintiff 

BY: 

740 Broadway at Astor Place, 5th Floor 

New York, New York 10003-9518 

DAVID B. GOLDSTEIN, ESQ. 

MORGAN & FINNEGAN, LLP 

Attorneys for Defendants 

BY: 

3 4 5 Park _Avenue 

New York, New York 10154-0053 

HARRY C. MARCUS, ESQ. 

JANET DORE, ESQ. 

19 AL S 0 PRESENT: 

20 

21 

22 

23 

24 

25 

MARCELLUS WILLIAMSON, ESQ., Lathem & Watkins 

A. ROSS WOLLEN 
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IT IS HEREBY STIPULATED AND AGREED, 

by and between the attorneys for the 

respective parties herein, that filing and 

sealing be and the same are hereby waived. 

IT IS FURTHER STIPULATED AND AGREED 

that all objections, except as to the form 

of the question, shall be reserved to the 

time of the trial. 

IT IS FURTHER STIPULATED AND AGREED 

that the within deposition may be sworn to 

and signed before any officer authorized to 

administer an oath, with the same force and 

effect as if signed and sworn to before the 

Court. 

4 



E D G A R M. CULLMAN, S R. , called 

1 

2 

3 

4 

as a witness, having been duly sworn by a 

Notary Public, was examined and testified as 

5 follows: 

6 EXAMINATION BY 

7 MR. GOLDSTEIN: 

8 Q. Could you please state your full name 

9 and address for the record. 

10 A. Edgar M. Cullman. My home address, 

11 2 East 70th, New York City. 

12 

13 

14 

15 

16 

17 

18 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Have yoll ever been deposed before? 

Yes. 

In relation to cigar matters? 

Yes. 

And do you recall in what matters? 

A long time ago. 

In relation to the business of 

19 General Cigar? 

20 

21 

22 was? 

23 

24 

A. 

Q. 

A. 

Q. 

25 deposed? 

Yes. 

And do you recall what the matter 

About Tiparillo. 

And is that the only time you've been 

5 
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8 
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10 

11 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Cullman, Sr. 

No. 

Other times? 

Other times, other companies. 

Have you ever testified at trial? 

Yes. 

And in which matters? 

The Tiparillo case. 

And any others? 

Yes. In Florida, Tallahassee. 

Your counsel probably has talked to 

12 you before the deposition, but if you need a 

13 break for any reason, you should let me know. 

14- If you don't understand a question or 

15 you need a clarification, you should, you know, 

16 state that, and otherwise we'll proceed as if 

17 you understood the question and your answer is 

18 your best answer, your best recollection. 

19 

20 

21 

A. 

Q. 

22 Cigar? 

23 

24 

A. 

Q. 

Do you understand that? 

I do. 

When did you first join General 

1961. 

And at that -- prior to that time, 

25 did your family have an ownership interest in 

6 



1 Cullman, Sr. 

2 General Cigar? 

3 

4 

A. 

Q. 

No. 

And in 1961, did you purchase an 

5 ownership interest in General Cigar? 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

Yes. 

Do you know approximately how much? 

Approximately 37 percent. 

And at that time when you purchased 

10 that interest in Gener~l Cigar, did you then 

11 take on an officer position at General Cigar? 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

Shortly afterwards. 

And what was your position? 

President. 

And how long dtd you remain president 

16 of General Cigar or any of its successor 

17 corporations? 

18 

19 

A. 

Q. 

Approximately 30 years. 

And at some point did you become CEO 

20 of General Cigar? 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

I did from 

And are you 

No. 

Your son is 

Yes. 

1961. 

still CEO? 

now CEO? 

7 



8 

1 Cullman, Sr. 

2 Q. And do you recall when you stopped 

3 being CEO? 

4 A. Around 1991 or '92. 

5 Q. And did you have a position with the 

6 board of directors when you came into General 

7 Cigar? 

A. 

Q. 9 And were you the chairman? 

10 Yes. A. 

11 Q. Starting in 1961? 

12 A. No, later. 

13 Q. Do you recall about when? In the 

14 , 60s? 

15 A. Probably early '70. 

16 Q. And are you still the chairman of the 

17 board of directors at General Cigar? 

18 A. Yes. General Cigar Holdings. 

19 Q. Do you know when Morgan & Finnegan 

20 became the trademark attorneys for General 

21 Cigar? 

22 A. No. 

23 Q. Were they the trademark attorneys 

24 when you purchased your interest in General 

25 Cigar? 



1 

2 

3 

A. 

Q. 

Cullman, Sr. 

I don't remember. 

Do you remember there being a 

4 trademark counsel for General Cigar before 

5 Morgan & Finnegan? 

6 

7 

A. 

Q. 

I don't remember. 

Do you recall how long Mr. Marcus has 

8 been one of your attorneys? 

9 

10 

A. 

Q. 

No. 

In the 1970s, do you recall 

11 discussions within General Cigar about the Cuban 

12 cigar industry? 

13 

14 

A. 

Q. 

Yes. 

And generally do you recall what the 

15 nature of those discussions were? 

16 A. Mostly about will the embargo be 

17 lifted or not. 

18 Q. And did General Cigar discuss --

19 within General Cigar were there discussions 

20 about what to do if the embargo were lifted? 

21 A. We postulated what we should do, but 

22 nothing very definitive. 

23 

24 

25 

Q. 

A. 

Q. 

Do you recall what you postulated? 

How it would work. 

What's that? 

9 



1 

2 Q. 

Cullman, Sr. 

Were there discussions about 

3 obtaining Cuban cigar trademarks as part of the 

4 discussion about the embargo? 

5 A. Not at that time. 

6 

7 

8 

9 

Q. 

A. 

Did such discussions occur later? 

Q. 

A. 

Yes. 

And do you recall about when? 

About the middle '70s. 

10 Q. These discussions about the embargo 

11 in relation to tobacco coming in from Cuba, they 

12 took place earlier ·than the middle L70s? 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

Yes. 

Do you recall when those began? 

No. 

Do you recall what the trademark 

17 discussions were in the middle '70s? 

18 A. The word trademark bothers me. 

19 don't think we discussed that, the word 

20 trademark. 

I 

21 

22 

23 

Q. 

A. 

The use of Cuban brand name cigars? 

That's different than you asked. 

Q. Okay. Do you recall discussing Cuban 

24 name cigars in relation to the end of the 

25 embargo in this time period, in the 1970s? 

11 



1 

2 

3 

4 

A. 

Q. 

A. 

Cullman, Sr. 

We discussed the Cuban brands. 

And what do you recall discussing? 

Whether the brands could be used in 

5 the United States. 

6 Q. And do you recall if you came to any 

7 conclusions about that? 

8 A. Yes, we did .. We bought the Cifuentes 

9 brands. 

10 Q. And when you say "the Cifuentes 

11 brands," you mean Partagas, Ramon Allones --

12 A. Right. 

13 Q. -- and Cifuentes? 

14- A. Right. 

15 Q. And you recall that was in 1975 or 

16 1976? 

17 A. Yes. 

18 Q. And why did you purchase those 

19 brands? 

20 A. Because Ramon Cifuentes worked for 

21 us. 

22 Q. Was the decision to purchase those 

23 brands related to concerns about the lifting of 

24 the embargo? 

25 A. No. 

12 



1 

2 Q. 

Cullman, Sr. 

Was there any other reason to buy the 

3 brands other than that Cifuentes worked for you? 

4 A. An opportunity for us to make a cigar 

5 in the United States with the name Partagas. 

6 

7 

Q. 

A. 

And why was that considered valuable? 

Well, it was a brand that was well 

8 known, it was owned by the family. 

9 Q. It was well known from the time prior 

10 to the revolution in Cuba? 

11 

12 

A. 

Q. 

Correct. 

To your knowledge, had that brand 

13 been sold in the United States subsequent to the 

14 revolution? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

Subsequent? 

Yes, prior to your purchase of it. 

No, it hadn't been. 

To your knowledge, was it being sold 

19 outside of the United States by the Cubans? 

20 

21 

A. 

Q. 

Yes. 

In making the decision to buy the 

22 name Partagas from the Cifuentes family, was 

23 there any consideration at that time of what 

24 would happen if the embargo was lifted in 

25 relation to the Cuban Partagas? 

13 



1 

2 

3 

4 

A. 

Q. 

A. 

Cullman, Sr. 

At that time, no. 

At a subsequent time? 

I think so. 

5' what would happen, yes. 

6 possibly dual cigars. 

We began thinking about 

We'd have dual, 

7 Q. And by "dual cigars" I think I know 

8 what you mean, but could you describe what you 

9 mean? 

10 A. One possibly made in Havana and one 

11 possibly made in the Dominican Republic. 

12 Q. Both in the marketplace in the United 

13 States at the same time? 

14 A. Yes. 

15 Q. Do you recall when you began thinking 

16 of that as an option? 

17 

18 

A. 

Q. 

No. 

At the time that you purchased 

19 Partagas, did you have an understanding of 

20 whether the Cubans would be able to sell the 

21 Partagas in the U.S., their Partagas in the 

22 

23 

U.S. if the embargo was lifted? 

A. We expected we would be able to do 

24 that because we owned the brand. 

25 Q. And you also expected that if the 

14 



1 Cullman, Sr. 

2 Cubans wanted to sell their Partagas, they would 

3 have to do it through you? 

4 

5 

A. 

Q. 

Yes. 

And you introduced the Partagas, 

6 according to the annual report, in 1976. 

7 Do you recall that as being right or 

8 about right? 

9 

10 

A. 

Q. 

About right. 

And do you recall introducing Ramon 

11 Allones the following year, 1977? 

12 A. I don't remember. I don't remember 

13 when. 

14 Q. Okay. But you recall that you 

15 introduced that brand as well? 

16 

17 

A. 

Q. 

18 Cuban mark? 

19 

I do. 

And that also was a pre-revolutionary 

When I say "pre-revolutionary," I 

20 mean a mark that existed in Cuba prior to the 

21 time of Castro taking over the government of 

22 Cuba. 

23 

24 

A. 

Q. 

Yes. 

At the time that you purchased the 

25 Cifuentes marks, do you recall any discussions 

15 



1 

2 

3 

A. 

Q. 

Cullman, Sr. 

No. 

Do you recall if General Cigar 

4 discussed anything else in relation to the 

5 potential lifting of the embargo than what we've 

6 already discussed? 

7 

8 

A. 

Q. 

What do you mean by that? 

Other concerns you had, other issues 

9 that might have come up, other ideas for how to 

10 deal with the lifting of the embargo. 

11 

12 

13 

14· 

15 

16 

MR. MARCUS: You're asking if he 

recalls any discussions in the 1970s about 

that? 

MR. GOLDSTEIN: 

the mid 1970s. 

In this time period, 

·A. Well, there was always discussions at 

17 the Cigar Association meetings. 

18 Q. I was going to come to that so why 

19 don't I do that. 

20 When you say "Cigar Association," 

21 you're talking about Cigar Association of 

22 America? 

23 

24 

A. 

Q. 

Correct. 

And during this time period through 

25 the '70s, you were one of the members of the 

18 



1 Cullman, Sr. 

2 board of directors? 

3 A. Yes. 

4 Q. And the Cigar Association of America 

5 in the mid '70s developed a position as to what 

6 the industry position would be with respect to 

7 the lifting of the embargo? 

8 

9 

10 was? 

11 

A. 

Q. 

A. 

Yes, they did. 

And do you recall what that position 

Well, the position, it's hard for me 

12 to recall at all, but just the fact that we have 

13 a level playing field and that we'd have to 

14 postpone importation of both cigars and tobacco 

15 until American ｭ｡ｮｵｦ｡｣ｴｵｲｾｲｳ＠ would be able to 

16 buy what they call cured tobacco for use in 

17 making cigars. 

18 Q. And why was that? Why was that 

19 why did the industry take that position? 

20 A. Because they felt that they would be 

21 at a disadvantage if cigars came in from Cuba 

22 and they couldn't have Cuban tobacco. 

23 Q. Was there a concern ｾｴ＠ that time of 

24 being unable to compete with their own product 

25 against cigars coming in, Cuban cigars coming 

19 



1 Cullman, Sr. 

2 into the United States? 

3 A. Well, the American industry, cigar 

4 industry, had blended the mass market cigars 

5 with Cuban tobacco and domestic tobacco, and 

6 therefore, if they couldn't do that, they would 

7 be at a disadvantage. 

8 Q. What about the premium cigar market, 

9 was there any --

10 

11 

12 

A. The premium cigar market was very, 

very small then. Very small. 

Q. Was there any discussion in the mid 

13 '70s at the Cigar Association of America of 

14 having a different policy with regard to premium 

15 cigars versus mass market cigars? 

16 

17 

A. 

Q. 

No. 

Was there any discussion of whether 

18 or not the American cigar industry's premium 

19 cigars could compete with the Cuban cigars if 

20 the Cubans cigars came indirectly from Havana? 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

What time period? 

In the same period, the mid 1970s. 

Not really. 

Did you participate in developing, 

25 when I say "you," you on behalf of General 

20 



1 Cullman, Sr. 

2 Cigar, participate in developing the Cigar 

3 Association position? 

4 

5 

A. 

Q. 

Yes. 

And you agreed with that position 

6 that was adopted by the CAA? 

7 

8 

A. 

Q. 

I do. I did. 

Let me show you what was previously 

9 marked as Plaintiff's Exhibit 335, which is a, 

10 it says "Statement of Position" with the date of 

11 January 30th, 1975. 

12 And I'll ask you to take a look at 

13 it, I know it's a while ago, but I'll ask you if 

14 you recall that as being the position of the CAA 

15 that we're talking about. And on the last of 

16 the typed pages it says, "Respectfully 

17 submitted, Cigar Association of America Inc." 

18 

19 Q. 

(Witness reviewing document.) 

You're obviously free to read it, but 

20 I guess my question was whether you recall that 

21 as being the policy and position 

22 

23 

24 

25 

MR. MARCUS: Well, he has to read it 

to know whether it is. 

MR. GOLDSTEIN: He may have. He 

obviously has a right to do that. 

21 



Cullman, Sr. 

(Witness continues reviewing 

1 

2 

3 

4 

5 

document.) 

A. What was your question? 

Q. My question was, do you recall this 

6 as being the policy of the Cigar Association of 

7 America adopted in 1975. 

8 

9 

A. 

Q. 

In principle, I would say yes. 

Do you recall if there was any debate 

10 or discussion over the wisdom of this policy? 

11 

12 

A. 

Q. 

No. I think it was unanimous. 

Do you recall any discussion of 

13 alternatives to this policy of blocking the 

14 importation of tobacco? 

15 

16 

A. 

Q. 

No. 

Do you recall if there was any 

17 discussion of alternatively convincing consumers 

18 of the quality or superiority of non-Cuban 

19 cigars? 

20 

21 

A. 

Q. 

Say that again? 

In other words, in lieu of sort of a 

22 protectionist policy of blocking the importation 

23 of cigars, was there any discussion of using 

24 marketing to explain or convince consumers that 

25 your cigars were as good or better than their 

22 



1 

2 cigars? 

3 

4 

A. 

Q. 

Cullman, Sr. 

I don't remember. 

Was there any discussion of entering 

5 into agreements with the Cubans in lieu of a 

6 policy of preventing tobacco? 

7 A. No. 

8 Q. Or preventing cigars. 

9 A. No. 

10 Q. Do you recall if there was any 

11 discussion of other means to block or prevent 

12 the importation of Cuban cigars int~ the United 

13 States at that time? 

14 

15 

A. 

Q. 

I don't recall. 

Do you know why CAA adopted the 

16 policy at this time in 1975? 

17 A. They were trying to protect the cigar 

18 industry. 

19 Q. Was there a reason that it was done 

20 then as opposed to some time earlier? 

21 In other words, was there a 

22 perception of movement on the issue of the 

23 embargo within the political area? 

24 A. I think people were concerned that it 

25 might happen. 

23 



1 

2 Q. 

Cullman, Sr. 

Without such a policy, what was the 

3 concern in the cigar industry; in other words, 

4 if the U.S. didn't have a policy preventing the 

5 importation of Cuban cigars? 

6 

7 

A. 

Q. 

8 the policy? 

9 A. 

I think it describes it in here. 

So it's basically what is stated in 

What I read in here is what I think 

10 was the concern. 

11 Q. Okay. Do you know if the policy was 

12 presented to any government agencies? 

13 A. I don't recall whether it was or not. 

14· I presume it was, but I don't know. 

15 Q. Do you recall that in an interview 

16 you gave with Cigar Aficionado magazine in the 

17 1990s, you recall giving an interview? 

18 A. I do. 

19 Q. Do you recall in that interview 

20 making a statement regarding an understanding 

21 that was reached with the State Department? 

22 

23 

24 

A. 

Q. 

A. 

I do. 

Okay. What was that understanding? 

This particular memorandum or 

25 something like it. 

24 



1 

2 Q. 

Cullman, Sr. 

You think they were really just 

3 discussions. 

4 

5 

A. 

Q. 

Right. 

At that time in the mid 1970s, 

6 although the Cigar Association was hopeful that 

7 its position would be adopted, it didn't know 

8 whether it would be adopted; is that correct, in 

9 the event the embargo was lifted? 

10 

11 

A. 

Q. 

Correct. 

Do you recall at this time in the 

12 1970s, any discussions at the CAA regarding the 

13 issue of trademarks or brands as to, you know, 

14 Cuban name cigars? 

15 

16 

A. 

Q. 

I don't recall any. 

Do you recall any subsequent 

17 discussions at CAA at any other time period 

18 later than the mid '70s regarding Cuban brand 

19 cigars, you know, trademark ownership, issues 

20 regarding Cuban brand cigars? 

21 

22 

A. 

Q. 

I don't remember any. 

Was there a time period that General 

23 Cigar was not a member of the CAA? 

24 

25 

A. 

Q. 

Yes. 

Do you recall what years that was? 
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1 

2 

3 

A. 

Q. 

Cullman, Sr. 

No. 

Do you have any knowledge of any 

4 changes in the Cigar Association of America 

5 position on Cuban tobacco, Cuban cigars? 

6 

7 

A. 

Q. 

What time period? 

Subsequent to this policy statement 

8 that we looked at. 

A. Well, I was not a part of that 9 

10 

11 

organization. Other people took my job. 

Q. So you yourself don't have any 

12 knowledge of whether that position changed or 

13 not? 

14- A. I think there was a bit of a change 

15 in this last year. 

16 Q. 

17 change? 

18 

19 

A. 

Q. 

And what's your understanding of that 

They couldn't agree. 

Couldn't agree on whether to retain 

20 this policy. 

21 

22 

A. 

Q. 

Correct. 

Are you aware of any discussions with 

23 U.S. Government agencies regarding this policy 

24 other than the State Department? 

25 A. Treasury Department. 
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1 

2 A. 

Cullman, Sr. 

I think there must have been some. 

3 can't recall when or who did them. 

4 Q. Do you know when General Cigar first 

5 gave thought to doing business with the Cubans 

6 in the event the embargo was lifted? 

A. I can't recall, no. 

I 

7 

8 Q. Can you recall whether it was in this 

9 time period in the mid to late 1970s? 

10 

11 

A. 

Q. 

I think it was. 

And was there internal discussions at 

12 General Cigar about that? 

13 A. Yes. 

14 Q. And do you recall ·what was discussed? 

15 A. In general was there some way that 

16 our company, once the embargo was lifted, could 

17 go down to Cuba and make cigars. 

18 Q. And as part of that discussion, did 

19 General Cigar make any effort to learn about the 

20 Cuban cigar industry; in other words, who was 

21 making the cigars, who was doing what? 

22 

23 

A. 

Q. 

No. 

Were you aware of the existence of 

24 Cubatabaco at that time? 

25 A. Of Cuban tobacco? 
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1 

2 

3 

4 

5 

Q. 

A. 

Q. 

A. 

Cullman, Sr. 

The company Cubatabaco. 

Well, it was always a fuzzy name. 

Meaning what? 

We didn't know what it meant, 

6 Cubatabaco, we didn't know who it was. 

7 Q. Did you have an understanding that it 

8 was either an arm of the government or a 

9 business owned or operated by the government? 

10 A. We thought it was an arm of the 

11 government. 

12 Q. At that time, when I say "at that 

13 time," mid to late 1970s, did you have an 

14 understanding of what Cuban entity owned the 

15 trademark rights of the Cuban cigar brands? 

16 

17 

18 

19 

20 A. 

MR. MARCUS: Of the --

MR. GOLDSTEIN: What's that? 

MR. MARCUS: -- Cuban cigar. 

MR. GOLDSTEIN: Brands. 

Would you rephrase that because I 

21 really don't understand what you just said. 

22 Q. Fine. 

23 At that time did you have an 

24 understanding of what Cuban entity owned the 

25 rights to the Cuban cigar names? 
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1 

2 European. 

Cullman, Sr. 

3 BY MR. GOLDSTEIN: 

4 Q. Did you speak to anybody in the 

5 European cigar industry? 

6 

7 

A. 

Q. 

No, not that I recall. 

Did you speak to anybody in the Cuban 

8 cigar industry? 

9 

10 

A. 

Q. 

No, except Ramon Cifuentes. 

And what did you discuss with 

11 Mr. Cifuentes? 

12 A. If Cuba,· the embargo was 1 i fted, we'd 

13 like to go down with him ~nd make cigars. 

14 Q. Was that in the context of -- do you 

15 recall if it was in the context of the U.S. 

16 lifting the embargo or the Castro regime being 

17 overthrown or falling? 

18 

19 

A. 

Q. 

I don't know how you separate that. 

Well, in theory, the embargo could be 

20 lifted and we could have trade with Cuba like we 

21 do with other countries even if we don't like 

22 the government. 

23 A. I think if we could go down, we would 

24 have gone down if the government let us do that. 

25 Q. Do you recall if you had any 
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1 Cullman, Sr. 

2 discussions with U.S. Government about the 

3 possibility of doing that? 

4 

5 

A. 

Q. 

No. 

I think I asked if you recall, but is 

6 your answer that you didn't have any discussions 

7 with the U.S. Government? 

8 

9 

A. 

Q. 

I don't remember any. 

Other than the idea within General 

10 Cigar in speaking to Mr. Cifuentes, do you 

11 recall any other plans or efforts undertaken 

12 

13 

A. 

Q. 

With the Menendez family. 

And were some members of that family 

14- also working with General Cigar? 

15 

16 

17 

18 

19 

20 

A. Yes. 

Q. The same ideas with Mr. Cifuentes? 

A. Yes. 

Q. Anything else? 

MR. MARCUS: Anything else? The 

question is incomplete. 

21 BY MR. GOLDSTEIN: 

22 Q. Did you have discussions with anybody 

23 else about the possibility of going down to Cuba 

24 after the embargo is lifted? 

25 A. We had some discussions with the 
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1 Cullman, Sr. 

2 General Cigar about doing business with the 

3 Cubans through the importation of Cuban origin 

4 cigars with the names of, say, Partagas or Ramon 

5 Allones? 

6 

7 

A. 

Q. 

No, not 

Was the idea always that General 

8 Cigar would make the cigars in Cuba? 

9 

10 

A. 

Q. 

Correct. 

In the mid to late 1970s, do you 

11 recall General Cigar paying attention to 

12 political developments between the United States 

13 and Cuba as it might affect the embargo? 

14 

15 

A. 

Q. 

Yes. 

And do you recall -- Jimmy Carter was 

16 elected in November of 1976 and he became 

17 president early January of 1977. 

18 Do you recall discussions at that 

19 time around the election of Jimmy Carter as to 

20 the potential for the lifting of the embargo? 

21 

22 

A. 

Q. 

Of course. 

And what do you recall about those 

23 discussions? 

24 A. Just the same thing everybody ever 

25 talked about; is it going to happen or is it not 
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1 Cullman, Sr. 

2 going to happen. 

3 Q. And do you recall in the spring of 

4 1977, soon after Carter was elected, a decision 

5 to open interest sections, United States and 

6 Cuba and Cuba and the United States? 

7 A. Interest sections, what do you mean 

8 by that? 

9 Q. There were no -- we didn't have 

10 embassies or diplomatic representatives in each 

11 other's countries. 

12 Do you recall that in the spring of 

13 1977 or soon after Carter became president, he 

14 and Havana agreed to exchange, instead of 

15 embassies, what's called interest sections? 

16 

17 

A. 

Q. 

I don't recall it. 

And do you recall the opening of the 

18 Cuban interest section here in Washington at the 

19 Czech embassy or the U.S. interest section in 

20 Havana? 

21 

22 

A. 

Q. 

No, I do not recall that. 

Do you have any knowledge of people 

23 going -- United States people visiting the Cuban 

24 interest section in Washington, meeting with 

25 anybody from the Cuban interest section? 
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1 

2 Q. 

Cullman, Sr. 

And do you have any recollection of 

3 meeting with Kirby Jones? 

4 

5 

A. 

Q. 

No. 

Even if you can't remember specific 

6 people or specific times, do you recall meeting 

7 with people who had gone down to Havana in the 

8 1970s, people from the United States? 

9 

10 

11 

12 

13 

A. I really don't recall anyone 

particularly. I must have met some people, but 

I have no idea who they were. They came through 

the office and that was it. I don't remember. 

Q. You don't have any recollection of 

14- taking a meeting, planning a meeting to talk to 

15 someone who had been to Havana? 

16 A. No. 

17 Q. Do you recall that soon after Carter 

18 became president he lifted the travel ban on 

19 U.S. citizens traveling to Havana? 

20 A. Yes. 

21 Q. And do you recall that some prominent 

22 Americans went to Havana soon after that? 

23 I mean, for example, Senator McGovern 

24 went and Senator Abourezk. 

25 Do you have any recollection of that? 
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Cullman, Sr. 

A. Yes. 

1 

2 

3 Q. In the context of that, of Carter's 

4 initiatives towards Havana in 1977, do you have 

5 any recollection of discussions at General Cigar 

6 about the possibility of lifting the embargo 

7 beyond I wonder if it will happen, I wonder if 

8 it won't? 

9 A. I think it's still we don't know 

10 which way it's going to go. 

11 Q. Do you recall any discussions at 

12 General Cigar about needing to take steps either 

13 within the cigar industry or at General Cigar to 

14 protect itself if the embargo was lifted? 

15 

16 

A. I think we alw~ys had ourselves 

alerted that we might have to do something. 

17 didn't know what we would do, but nothing in 

18 particular at that time. 

We 

19 Q. Is it your recollection that General 

20 Cigar had no position as to what to do other 

21 than the CAA Statement of Position? 

22 

23 

24 A. 

MR. MARCUS: In that time period? 

MR. GOLDSTEIN: Yes. 

I think that's true, except our 

25 relationship with the two people that I 
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1 

2 

3 

4 

want? 

Cullman, Sr. 

You have two questions. I object. 

MR. GOLDSTEIN: Okay. 

5 BY MR. GOLDSTEIN: 

6 Q. When you were negotiating with the 

7 Cifuentes family, were you aware that other U.S. 

8 companies had purchased pre-revolutionary marks 

9 from Cuban families who had left Cuba? 

10 

11 

A. 

Q. 

That wasn't clear at that time. 

Was it clear by the time you actually 

12 purchased the Cifuentes marks? 

13 

14 

A. 

Q. 

I'm not sure. 

Why were you interested in the Cuban 

15 names as opposed to developing your own names 

16 for premium cigars? 

17 

18 

A. Because they already had a name here 

in this country. The Partagas name was well 

19 known. 

20 Q. Did you market the Partagas at the 

21 beginning based on its Cuban heritage? 

22 A. I think we made it very clear that 

23 the blend that was made was developed by Ramon 

24 Cifuentes with the tobaccos that were available 

25 at that time. He was a master cigar maker. 
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1 

2 Q. 

Cullman, Sr. 

Do you recall if your promotions or 

3 advertising made reference to its Cuban 

4 heritage? 

5 A. Yes, we did. He brought with him the 

6 knowledge of making cigars. 

7 Q. Did you become aware at some point 

8 that many of the major pre-revolutionary marks 

9 were owned by U.S. manufacturers, U.S. cigar 

10 manufacturers? 

11 A. Say that again? I don't know what 

12 you mean. 

13 Q. Did you become.aware at some point 

14 that many of the famous Cuban marks were owned 

15 in the United States by U.S. cigar 

16 manufacturers, H.Upmann, Montecristo, Punch, 

17 other cigars like that? 

18 

19 

20 

MR. MARCUS: 

of the question. 

I object to the vagueness 

I'm not sure what you're 

asking. It's ambiguous. 

21 BY MR. GOLDSTEIN: 

22 Q. You purchased Partagas and Ramon 

23 Allones from the Cifuentes family? 

24 

25 

A. 

Q. 

Yes. 

And you became aware at some point 
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1 

2 Q. 

Cullman, Sr. 

Did you speak to anyone in the cigar 

3 industry from outside the United States who had 

4 traveled to Cuba in the mid to late 1970s? 

5 

6 

7 

8 

9 

10 

MR. MARCUS: I thought this was asked 

and answered already. 

MR. GOLDS TE IN: I asked for people in 

the United States. 

A. Say that again. What's the question? 

Q. Did you speak to anybody in the cigar 

11 industry from outside the United States who had 

12 traveled to Havana in the mid to late 1970s? 

13 

14 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Maybe late 1970s. 

And do you recall who that was? 

It might have been Nick Freeman. 

Anyone else? 

No. 

Do you know when Nick Freeman first 

19 began traveling to Havana? 

20 

21 

22 

A. 

Q. 

A. 

No. 

And when did you first meet him? 

I don't recall when it was, but it 

23 was in the late '60s. 

24 Q. And do you recall having discussions 

25 with him about his travels to Havana? 
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Cullman, Sr. 

A. In the late '70s. 

1 

2 

3 Q. And what do you recall, if anything, 

4 about those discussions? 

5 A. He'd always make an estimate of how 

6 many cigars they're going to sell, Cuba would 

7 

8 

sell, in the world. He was a great Cubafile. 

Q. Did you discuss with him what Cuba 

9 was doing with its cigar industry other than 

10 quantity of sales? 

11 A. Yes. Quality of product. 

12 Q. Did you talk to him at all about what 

13 markets they were selling in or attempting to 

14 sell in? 

15 A. No, because he had the one market, 

16 Great Britain. 

17 Q. He was an importer of Cuban cigars at 

18 that time? 

19 A. Right. 

20 Q. And did you have any discussions with 

21 

22 

23 

24 

him 

or 

at that 

parallel 

A. 

Q. 

time about the issue of dual brands 

brands? 

I don't remember. 

Do you remember at. any time having 

25 discussions with him about the U.S. companies 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Cullman, Sr. 

record, Mr. Williamson's presence here at 

the deposition shouldn't be taken in any 

way, shape or form as a waiver or 

acquiescence to the role of this firm until 

that's ultimately resolved between the 

parties or by the court. 

MR. MARCUS: A waiver or acquiescence 

on your part you mean. 

MR. GOLDSTEIN: Right. 

MR. MARCUS: Well, because his role is 

what we decide· it will be and what he 

decides it will be. 

MR. GOLDS TE IN: Well, subject to the 

protective order that exists in the case, 

whatever the court decides. 

MR. MARCUS: 

protective order. 

You're talking about a 

I didn't realize that. 

MR. GOLDS TE IN: I'm talking about the 

protective order and whatever other role is 

ultimately decided by the court, if that's 

where it goes. 

23 BY MR. GOLDSTEIN: 

24 Q. Mr. Cullman, when did you first hear 

25 of the term "Cohiba"? 
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1 

2 

3 

A. 

Q. 

Cullman, Sr. 

I have no idea. 

Do you know how you first heard it, 

4 in what context? 

5 

6 

A. 

Q. 

I really don't. 

Do you recall if you participated in 

7 the decision to apply to register the name 

8 Cohiba for cigars? 

9 A. I did not. 

10 

11 

Q. Do you believe that -- strike that. 

Did you first hear of the name Cohiba 

12 for cigars after General Cigar had applied to 

13 register the name? 

14- A. I can't tell you whether I had heard 

15 it before or not. 

16 Q. Do you recall if you heard about it 

17 from your son, Edgar Cullman, Jr.? 

18 A. Yes. 

19 Q. And do you recall what he told you? 

20 A. In broad strokes, yes. 

21 Q. And what do you recall? 

22 A. That Oscar Boruchin, who worked for 

23 us, had heard about this name and brought it to 

24 Edgar's attention, and Oscar thought we ought to 

25 register it. 
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1 

2 Q. 

Cullman, Sr. 

And do you recall your son saying 

3 anything about why Mr. Boruchin thought it 

4 should be registered? 

5 A. He had mentioned the fact, as I 

6 remember this, that it was a cigar that Castro 

7 had given his associates or dignitaries or 

8 whatever it might have been. 

9 Q. And is that why he thought it would 

10 be a good name to register? 

11 

12 

13 

14 

15 

16 

MR. MARCUS: Well, wait a minute. 

Hold on. 

You're asking Mr. Cullman why 

Mr. Boruchin thought this? 

MR. GOLDSTEIN: No. I'm asking him --

my understanding is let me ask. 

17 BY MR. GOLDSTEIN: 

18 Q. Did you yourself speak directly to 

19 Mr. Boruchin? 

20 

21 

A. 

Q. 

No. 

So the information that you're giving 

22 me is what you recall your son telling you. 

23 

24 

A. 

Q. 

Correct. 

Okay. Do you recall if your son, in 

25 speaking to you, said anything about registering 
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1 

2 Q. 

3 1970s? 

4 

5 

A. 

Q. 

Cullman, Sr. 

Did you get Forbes magazine in the 

Yes. 

And do you recall a March Forbes 

6 magazine, March 1976 Forbes magazine article on 

7 you? 

8 

9 

A. 

Q. 

I remember there was one. 

I'm showing you what is the cover, 

10 the masthead page and a page "But a good cigar 

11 

12 

is a smoke." It's the March 15th, 1976 Forbes. 

Is that a picture of you, "Cullman of 

13 General Cigar"? 

14 A. Not a very good one. 

15 Q. Do you recall that article when it 

16 came out? 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

21 article? 

22 

Yes. 

Do you recall seeing it at that time? 

Yes. 

And were you interviewed for that 

It has quotes from you. I just don't 

23 know if they're from somewhere else or from the 

24 interview, or from an interview. 

25 A. I must have, but I don't remember. 
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1 

2 

Cullman, Sr. 

(indicating) 

3 BY MR. GOLDSTEIN: 

4 Q. Showing you what we previously marked 

5 as Plaintiff's Exhibit 341, which is a copy of 

6 the cover of the November 15, 1977 Forbes and 

7 the table of contents and masthead, and then an 

article from page 69, "Help from Havana? The 8 

9 

10 

U.S. cigar industry is in bad odor. Can Cuban 

tobacco help it relight?" And then there's a 

11 picture of Fidel Castro with a cigar. 

12 I'm going to ask you if you recall 

13 seeing that article before. 

14 A. I must have, but I don't remember it. 

15 Q. You must have because it was an 

16 article about the cigar industry and you were 

17 getting Forbes magazine? 

18 A. Right. 

19 Q. If you look in the first column, it 

20 

21 

makes reference to your company. I guess it's 

the second paragraph. "Meanwhile, major 

22 corporations with cigar divisions, American 

23 Brands, Culbro and Gulf and Western, run ads 

24 aimed at stealing each other's customers." And 

25 then they talk about a White Owl spot and an El 
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1 Cullman, Sr. 

2 name from Mr. Boruchin, do you recall mentioning 

3 to him or discussing with him the Forbes 

4 article? 

5 

6 

A. 

Q. 

I do not. 

And do you recall anybody else at 

7 General Cigar discussing that Forbes article, 

8 this article? 

9 

10 

A. 

Q. 

I do not remember anything about it. 

Did General Cigar have a practice if 

11 there was an article in the mainstream press 

12 about the cigar industry of distributing those 

13 articles among executives or marketing people? 

14 A. Very imperfect. 

15 Q. Meaning what? 

A. Some were and some were not. 16 

17 Q. Was there anybody who had that 

18 responsibility? 

19 

20 

A. 

Q. 

No. 

Do you have any knowledge whether 

21 this article was circulated? 

22 

23 

24 

A. I do not. 

Q. Do you know if anybody else at 

General Cigar let me ask you this: Did you 

25 get the Forbes magazine at your home or at the 
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1 Cullman, Sr. 

2 office, if you recall? 

3 A. At the office. 

4 Q. And did it come personally to you? 

5 A. Well, it comes to my office, and my 

6 secretary looks at it and puts it on my desk. 

7 Sometimes I read it. 

8 Q. But it comes for you as opposed to 

9 for someone else or to the office generally? 

10 

11 

A. 

Q. 

Right. 

Do you know if anybody else received 

12 Forbes magazine at the office? 

13 

14 

A. 

Q. 

I do not know. 

Do you know if anybody else was a 

15 subscriber to Forbes magazine? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. I do not know. 

MR. GOLDSTEIN: Let's mark this one. 

MR. MARCUS: When do you want to break 

for lunch? What would be your pleasure? 

MR. GOLDSTEIN: Sort of when you want 

to, although this little line of questioning 

is going to be over pretty soon so we can do 

it now --

MR. MARCUS: Mr. Cullman, what would 

you like to do? 
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1 

2 

3 

4 E D G A R 

Cullman, Sr. 

A F T E R N O O N 

(Time noted: 

S E S S I O N 

1:34 p.m.) 

M. CULLMAN, SR. 

5 resumed and testified as follows: 

6 CONTINUED EXAMINATION 

7 BY MR. GOLDSTEIN: 

8 Q. Mr. Cullman, let me show you what was 

9 previously marked as Plaintiff's Exhibit 342, 

10 which is a copy of an excerpt from a New York 

11 magazine article from February 6, 1978, and if 

12 you turn in, what's been copied is an article by 

13 Frank Mankiewicz, "Are Cuban cigars worth 

14 

15 

smuggling." I guess it's three pages. 

You said you had met with 

16 Mr. Mankiewicz, you met with him before he went 

17 to Havana? 

18 

19 

A. 

Q. 

Right. 

In meeting with him, did you discuss 

20 anything about what he was going to Havana for 

21 or did you ask him to do anything for you? 

22 A. No. He asked if he could do 

23 something for me. 

24 

25 

Q. 

A. 

And what did he ask you about? 

He said, "I could write a story." 
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1 

2 

3 Q. 

4 A. 

5 Q. 

6 story? 

7 A. 

Cullman, Sr. 

I said I wasn't interested. 

In connection with your business? 

The cigar business in Cuba. 

And so he didn't write any such 

No. 

8 Q. Now, have you seen this story before? 

9 Do you recall this article? 

10 

11 

12 

A. 

remember. 

Q. 

I must have seen it, but I don't 

I just don't remember it. 

When you say you've seen it, why do 

13 you think you would have seen it? 

14 A. Because I. presume I saw -most 

15 everything about cigars would come to me in some 

16 form, and I can't remember some connection with 

17 somebody I knew who worked for him so ... 

18 Q. But you can't remember what that 

19 connection is? 

20 

21 

A. I can't remember anything about it, 

but I know he went down. I know he was going to 

22 write an article and I didn't want any articles 

23 written about me. 

24 

25 

Q. 

A. 

In connection with Cuba or just -

Just generally. 
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1 

2 

3 

4 

Q. 

A. 

Q. 

Cullman, Sr. 

Do you recall his first name? 

I can't remember his first name. 

Do you know if he was Cuban or 

5 whether he was Spanish? 

6 A. He was Spanish. 

7 Q. And did General Cigar have -- do 

8 business in Spain? 

MR. MARCUS: When? 

MR. GOLDSTEIN: At that time. 

MR.MARCUS: What time? 

MR. GOLDSTEIN: Well, September 1982, 

9 

10 

11 

12 

13 

14 

the summer of 1982, early 1982. 

A. 

15 cigars. 

16 

17 

18 

19 

20 

21 

22 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Hardly an.y. We sold some mass market 

Do you read Spanish? 

Do I what? 

Read Spanish. 

No. 

Or speak Spanish? 

No. 

Are you familiar with a magazine or 

23 a, yeah, I guess a magazine is the best word for 

24 it, World Tobacco? 

25 A. Yes. 
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2 

3 

4 

Cullman, Sr. 

Q. And how are you familiar with that? 

A. From time to time I've seen it. It's 

sent to me from time to time. Not on a regular 

112 

5 basis. 

6 

7 

Q. 

A. 

Were you ever a subscriber to it? 

I never was. The company must have 

8 subscribed to it. 

9 

10 

11 

Q. 

A. 

Q. 

The company subscribed to it? 

Yes. 

Do you know if the company keeps, you 

12 know, old magazines, back issues anywhere like a 

13 library or file? 

14 

15 

A. 

Q. 

I wouldn't know. 

When you say it would be sent to you, 

16 it would be sent to you within the company? 

17 A. Yes. An article would be sent to me 

18 from time to time. 

19 Q. Do you know who else within the 

20 company reviewed World Tobacco? 

21 

22 

23 

24 

25 

MR. MARCUS: Who else? 

MR. GOLDSTEIN: Yes. 

MR. MARCUS: Reviewed it? I don't 

know if -- it lacks foundation, if anybody's 

reviewed it. 
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Cullman, Sr. 

MR. GOLDSTEIN: Well, he said he 

received some copies. 

1 

2 

3 

4 

5 

MR. MARCUS: He didn't say he reviewed 

it. 

6 BY MR. GOLDSTEIN: 

7 

8 

Q. 

Tobacco? 

Did you ever review copies of World 

When you received copies, did you ever 

9 review them? 

10 A. No, I didn't review them. I read 

11 underlying copy. 

12 Q. You read the articles that were sent 

13 to you. 

14 

15 

A. 

Q. 

That's correct. 

Do you know if anybody in the company 

16 regularly read World Tobacco? 

17 

18 

19 

20 

21 

22 

23 

A. I think Alfons Mayer did. 

MR. GOLDSTEIN: Why don't we mark 

this. 

(Plaintiff's Exhibit 357, Excerpts 

from 7-82 World Tobacco, The Quarterly 

Magazine for the World Tobacco Industry, 

marked for identification, as of this date.) 

24 BY MR. GOLDSTEIN: 

25 Q. I'm showing you what's been marked as 



1 

2 

Cullman, Sr. 

Plaintiff's Exhibit 357. It's excerpts, a copy 

3 of excerpts from the magazine World Tobacco, The 

4 Quarterly Magazine for the World Tobacco 

5 Industry, and the second page is the table of 

6 contents with the date July 1982, No. 77. 

7 And I'd ask you to turn in a couple 

8 of pages towards, about three pages, "Rising 

9 Dominican use of Olor and Piloto Cubano," or is 

10 

11 

it Color I'm not sure which. 

Is it Olor with the C cut off or is 

12 it Color? 

13 

14-

15 

16 

A. 

Q. 

Olor. 

Olor. 

And this article refers, on the 

second page it refers to your company. It says 

17 in that just before the picture, "Large American 

18 cigar manufacturers, such as Consolidated Cigar 

19 Corp. and the General Cigar & Tobacco Company, 

20 both of New York, have set up operations in the 

21 Dominican Republic as Tabacalera de Garcia and 

22 in La Romana and Culbro Dominicana in Santiago 

23 respectively." It talks about the business in 

24 the Dominican Republic. 

25 My question for you is, do you recall 
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1 Cullman, Sr. 

2 seeing this article 

3 A. No. 

4 Q. -- about tobacco business in the 

5 Dominican Republic with references to your 

6 company? 

7 

8 

A. 

Q. 

No. 

Would there have been -- when you 

9 said you received articles, where they articles 

10 Alfons Mayer selected for you to read? 

11 

12 

A. 

Q. 

Correct. 

Was there any criteria for him or did 

13 he send you things that he thought you might be 

14 interested in? 

15 A. I think he sent me things that he 

16 thought I would be interested in. 

17 Q. If you go back a couple of pages 

18 before that article on the Dominican Republic, 

19 it starts there's a little symbol of the world 

20 international and at the bottom right it says, 

21 "Cuba for world markets." 

22 And it says, "Cubatabaco 1.s launching 

23 in international markets this year, a new brand 

24 of superior cigars, Cohiba, 1.n three versions; 

25 Lanceros, Panatelas and Coronas Especiale. The 
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1 Cullman, Sr. 

2 supplier places the brand a little higher on the 

3 quality scale than other prestige Cuban cigars. 

4 The name Cohiba is a word meaning tobacco in the 

5 language of the original American Indian 

6 inhabitants of Cuba." 

7 Do you recall seeing that in Tobacco 

8 World? 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

No. 

I mean in World Tobacco. 

No. 

If not in World Tobacco, do you 

13 recall being informed about the plans for 

14 Cohiba, the Cuban Cohiba, to be sold 

15 internationally? 

16 A. I can't remember any of that, no, I 

17 wouldn't. 

18 

19 

20 

21 

22 

MR. GOLDSTEIN: Why don't we mark 

this. 

(Plaintiff's Exhibit 358, Report to 

the cigar industry, September 22, 1982, 

marked for identification, as of this date.) 

23 BY MR. GOLDSTEIN: 

24 Q. I'm showing you what's been marked as 

25 Plaintiff's Exhibit 358, and it comes from the 
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Cullman, Sr. 1 

2 CAA. This document was produced to us by the 

3 Cigar Association of America and it says, 

4 "Report to the cigar industry, September 22, 

5 1982." 

6 My first question is, do you recall 

7 seeing such documents, reports to the cigar 

8 industry? 

A. Yes. 

Q. Now, on the third page at the top it 

9 

10 

11 says, "Cuba expanding its market." It's marked 

12 CAA 093. 

13 MR. GOLDSTEIN: And for clarification, 

117 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

my understanding is that we got these 

documents from CAA without Bates numbers and 

it's my understanding we put the numbers on, 

so I'm hoping we produced to you a set with 

the numbers, but if we haven't, let me know 

and we'll produce to you a copy with the 

numbers so you have the same thing as we do. 

I didn't know that when I did this 

last deposition. I assumed they were CAA 

numbers. 

MS. DORE: I had no idea. I didn't 

pay any attention. 



1 Cullman, Sr. 

2 saw it first, but I certainly saw it. 

3 Q. Do you recall seeing it in countries 

4 on the continent? 

5 

6 

7 

A. 

Q. 

No. 

Do you recall seeing it in Canada? 

Did you ever go in this time period 

8 of the late '80s, the early to late '80s, early 

9 '90s, did you ever go to Canada? 

10 

11 

A. 

Q. 

12 in Canada? 

13 A. 

Yes. 

Did you ever go to any tobacconists 

No. And when I say no, I don't 

14 remember going to one. 

15 

16 

17 

18 

19 

in 

Q. 

shops on 

A. 

Q. 

Now I'm fading. 

You said you don't recall seeing them 

the continent? 

Right. 

Do you recall ever having any 

20 meetings with any representatives of the Cuban 

21 tobacco industry at any time? 

22 

23 

24 

25 

MR. MARCUS: Excuse me. Can I have 

the question read back, please? 

(Question was read back as follows: 

"QUESTION: Do you recall ever having 
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2 

3 

4 

5 

6 

12 5 

Cullman, Sr. 

any meetings with any representatives of the 

Cuban tobacco industry at any time?") 

A. 

Q. 

A. 

Yes. 

And when were those meetings? 

The only time I ever had any meeting 

7 was in Paris. 

8 

9 

10 

Q. 

A. 

Q. 

And when was that? 

In '99 or 2000. 

So the first time you ever met with 

11 any representatives of the Cuban tobacco 

12 industry was 1999 or 2000? 

13 A. Met with them. I mean I had met with 

14 them earlier, I sat next to one. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

You sat next to Mr. Padron. 

Right. 

At a --

Dinner. 

And where was that? 

In London. It was earlier. 

Do you recall when that was? 

Yes. It was 1990 I think. 

That meeting, not the meeting but the 

24 time you sat next to Mr. Padron in 1990 in 

25 London, did you have any discussion with him? 



1 Cullman, Sr. 

2 Did you talk to him? 

3 A. I tried to. He didn't answer. 

4 Q. You tried to speak to him and - -

5 A. He was just blank. He spoke English 

6 

7 

8 

and he 

Q. 

A. 

never responded to my questions. 

Do you recall if it was in 1990? 

That was the time of Hunters & 

9 Frankau celebration of the 200th or something 

10 anniversary dinner and I made a speech there 

11 about a cigar. 

12 Q. Do you have any knowledge of why 

13 Mr. Padron didn't respond to you? 

14· A. No. I was so surprised. They put 

15 him next to me so I could spe•k to him, but I 

16 was very unsuccessful. 

17 Q. Did you speak to Freeman or anyone 

18 else afterwards as to why wouldn't Padron speak 

19 to you? 

20 A. I said, "It was quite surprising. I 

21 sat next to Padron and he never answered me. 

22 It's as if he didn't understand me." 

23 

24 

25 Q. 

He said, "He speaks English." 

I said, "Does he? I wouldn't know." 

Did anybody have an explanation as to 
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2 why he acted the way he acted? 

3 A. Maybe under orders. I don't know. 

4 There was no reason why at that point. 

5 Q. Did you have any plan to discuss any 

6 business with him? 

7 A. Well, I thought it would be a time 

8 that we've have this discussion on Cohiba and I 

9 thought I could talk to him, that he'd want to 

10 talk to me. 

11 Q. Do you recall saying to him --

12 A. Well, I said I wanted to talk to him. 

13 I wasn't going to say anything until he answered 

14 me. 

15 Q. So you didn't s_ay, "I want to talk to 

16 you about Cohiba" or anything like that? 

17 

18 

A. 

Q. 

No. 

Do you recall what you wanted to talk 

19 to him about Cohiba? 

20 

21 

A. 

Q. 

No. 

And the next time you were with or 

22 met with any representatives of the Cuban 

23 tobacco industry was in 1999 or 2000 in Paris? 

24 

25 

A. 

Q. 

I have to think that through. 

Okay. And was that in connection 
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2 you any information about -- from Mayer or 

3 Milstein? 

4 A. Yeah. He just said they didn't make 

5 much progress in discussing what we could or 

6 couldn't do with Cuba and some relationship we 

7 might have with Cuba on Cohiba. 

8 

9 

Q. Do you recall the premier issue of 

Cigar Aficionado? Do you recall seeing it when 

10 it came out? 

11 

12 

A. 

Q. 

Oh, definitely. 

And as I understand it from earlier 

13 testimony, Mr. Shanken has his offices in your 

14 building? 

15 

16 

A. 

Q. 

Right. 

And you knew Shanken fairly well 

17 prior to the launch of Cigar Aficionado? 

18 A. No. 

19 Q. You did not know him? 

20 A. Not very well. 

21 Q. Did you know who he was? 

22 A. I knew who he was. 

23 Q. And did you ever speak with him? 

24 A. Yes. 

25 Q. And you were aware the magazine was 
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1 

2 

3 

Cullman, Sr. 

interested in than the one "Cuba's best 

cigar." 

4 BY MR. GOLDSTEIN: 

5 Q. Right? 

6 A. Yes. 

7 Q. Do you have any knowledge of whether 

8 there were different covers for an American 

9 edition and an international edition? 

10 

11 

12 

13 

14 

A. 

Q. 

on Friday. 

A. 

Q. 

I don't have any idea. 

Well, we'll depose someone from them 

I'll let you know. 

It's certainly strange. 

Do you recall at the time seeing this 

15 article on the Cuban Cohiba, "The Legend of 

16 Cohiba, Cigar Lovers Everywhere Dream of Cuba's 

17 Finest Cigar"? 

18 A. By James Suckling. I don't remember 

19 specifically this article, but I must have seen 

20 it. I certainly would have read the first issue 

21 with a lot of interest. 

22 Q. And then towards the back of the 

23 article there is pictures and ratings of the, 

24 Cigar Aficionado ratings of the six cigars of 

25 Cohiba. 
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2 

3 

4 

5 

Cullman, Sr. 

MR. MARCUS: Is there a question? 

MR. GOLDSTEIN: I'm asking if he 

recalls seeing that. 

A. No, I don't. I would be hard pressed 

6 to say I remember it, but I must have seen it. 

7 Q. Do you recall if there was 

8 discussions at General Cigar, after this 

9 magazine came out, about the Cuban Cohiba? 

10 A. If you really want to know, as I 

11 always have been, I just want to make this 

12 known, whenever I see a Cuban cigar tested, I 

13 cannot understand why it's in this magazine~ 

14 Q. Putting that aside for the minute, do 

15 you recall having any discussions about this 

16 article on the Cuban Cohiba, after it came out, 

17 within the company General Cigar? 

18 A. I'm sure we did, but I don't remember 

19 what they might have been like. 

20 I mean why does he show Cuban cigars 

21 if we can't smoke them. 

22 Q. Was there any discussion about the 

23 fact that you had the registration for the mark 

24 Cohiba in the United States and there was this 

25 fl~ttering profile on the Cuban Cohiba? 
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A. Well, it had to have affected us. We 

1 

2 

3 didn't dislike it from that point of view. It's 

4 good publicity. 

5 

6 

7 

8 

9 

10 

Q. 

A. 

Q. 

A. 

Q. 

A. 

It's 

Good 

For 

And 

For 

For 

what? 

publicity. 

General Cigar? 

for Cohiba, right, both. 

General Cigar's Cohiba? 

General Cigar's Cohiba and for 

11 Cuba's Cohiba. 

12 Q. And based on following that article, 

13 did General Cigar make a decision to launch its 

14 Cohiba with Dunhill following that article? 

15 A. I don't think it had any relationship 

16 at all. 

17 Q. Do you know when General Cigar 

18 approached Dunhill? 

19 A. It must have been six or nine months 

20 before we sold it to them. 

21 Q. And what's your basis for saying 

22 that? 

23 A. Because that's how long it takes to 

24 get things organized when you have a program for 

25 any launch of any cigar. Sometimes even longer. 
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1 

2 Q. 

Cullman, Sr. 

You're aware that the cigar sold to 

3 Dunhill was a Temple Hall cigar, the cigar 

4 called the Cohiba? 

5 

6 

7 

8 

A. Right. 

MR. MARCUS: Can we take a break? 

MR. GOLDSTEIN: Sure. 

( Recess taken. ) 

9 BY MR. GOLDSTEIN: 

10 Q. There was no advertising done in 

11 advance or in conjunction with beginning sales 

12 through Dunhill; is that correct? 

13 

14 

A. 

Q. 

I don't know. I can't remember that. 

Do you have any knowledge of any 

15 advertising done? 

16 A. Not that I know. I don't have any 

17 knowledge. 

18 Q. And you're aware that General Cigar's 

19 Cohiba sold through Dunhill came in a box like 

20 the box on the table here? 

A. Well, I can't say I'm aware of it. I 21 

22 know we had a different box. That's all I know. 

23 I wouldn't remember if that was the box. 

24 Q. So the box on the table has the word 

25 "Cohiba" on the top, and at the bottom 
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2 

3 

A. 

Q. 

Cullman, Sr. 

No. 

And do you have idea how long it took 

4 to make 3,600 boxes? 

5 

6 

A. 

Q. 

Not really. I don't know. 

Do you have any idea when the order 

7 for the boxes was put in? 

8 

9 

A. 

Q. 

I don't have any idea. 

Sitting here today, do you have any 

10 knowledge when, specifically when General Cigar 

11 approached Dunhill to sell its Cohiba? 

12 

13 

A. 

Q. 

I do not have any idea. 

Sitting here today, do you know 

14 whether or not General Cigar approached Dunhill 

15 before or after the premier issue of Cigar 

16 Aficionado? 

17 

18 

A. 

Q. 

I don't know personally. 

Did you participate in the decision 

19 to sell the General Cigar Cohiba through, 

20 exclusively through Dunhill? 

21 A. I'm sure they talked to me about it, 

22 but I don't remember. 

23 Q. Do you know who it was that dealt 

24 directly with Dunhill from General Cigar? 

25 A. No, I don't know who, but there are 
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2 been marked as Plaintiff's Exhibit 360, and on 

3 the bottom it has these little numbers GCP 0069 

4 to GCP 0089. This was a document produced to us 

5 last week by Morgan & Finnegan. 

6 The first page is a cover memo from 

7 Ron Milstein to Edgar Cullman, Jr., David Burgh 

8 and John Rano dated December 4, '92, and 

9 attached to that is a letter, it says "Draft" 

10 from Harry Marcus and Scott Greenberg to Ron 

11 Milstein. 

12 My question is, have you ever seen 

13 either the memorandum or the attached letter. 

14 

15 

And the letter is long. I'm just going to ask 

you if you recall seeing such a letter. I mean 

16 I recognize you're not CC'd on it. 

17 

18 Q. 

(Witness reviewing document.) 

Mr. Cullman, let me ask you this: 

19 Having looked at the first two pages, do you 

20 have any recollection of whether you've seen the 

21 letter before? 

22 

23 

24 

A. No. 

Q. It's 20 pages long and I really don't 

want to ask you to do that. I'm really asking 

25 if you, looking at it as opposed to reading it, 
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2 whether you have any recollection of receiving 

3 or reviewing the letter. 

4 A. I have no recollection of receiving 

5 this memorandum. 

6 Q. The memorandum or the letter? 

7 A. Right. 

8 Q. If you look on the second to last 

9 page, which is page 19, it starts off with 

10 "C. Recommended Plan of Action," and phase one 

11 of that states, and I understand this is a 

12 draft, "After first obtaining written 

13 confirmation from Cubatabaco of General Cigar's 

14 exclusive right to use the Cohiba marks in the 

15 U.S., launch the product without the trade dress 

16 elements of Cubatabaco's product." 

17 My question is, do you know if 

18 General Cigar ever sought written confirmation 

19 from Cubatabaco of General Cigar's exclusive 

20 right to use the Cohiba marks in the U.S.? 

21 

22 

A. 

Q. 

No, I do not. 

Do you know if General Cigar ever 

23 discussed whether to seek written confirmation 

24 of, from Cubatabaco, of General Cigar's 

25 exclusive right to use the Cohiba mark in the 
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2 United States? 

3 In other words, do you recall if 

4 there was any discussion internally about 

5 whether or not to do that? 

6 A. I don't remember that I was involved 

7 in that discussion, no. 

8 Q. Do you recall General Cigar 

9 approaching Nicholas Freeman to act as a 

10 go-between for the Cubans regarding discussions 

11 over the use of the Cuban trade dress of Cohiba? 

12 

13 

14-

A. 

Q. 

A. 

Yes. 

And what do you recall about that? 

I recall that we tried to find out 

15 some way that might have the Cubans approve of 

16 the trade dress we were going to put on Cohiba, 

17 and he was going to see Padron and he would 

18 approach him as to what we -- the trade dress 

19 that we were comfortable with, would he be 

20 comfortable with. 

21 Q. 

22 Padron? 

23 

24 

A. 

Q. 

Do you know if Freeman met with 

He met with Padron. 

And do you recall, did Freeman report 

25 back to you on his conversation or his meeting 
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2 with Padron? 

3 A. We never really got an answer, 

4 because we were waiting for an answer from 

5 Freeman about Padron and we never got an answer 

6 that Padron had approved or disapproved. 

7 Q. Did you ask Freeman what happened? 

8 Do you recall? 

9 

10 

A. I'm trying to remember whether we 

asked Freeman that question. We didn't want to 

11 put Freeman in a difficult position with Padron 

12 because he was a customer, so we may not have 

13 asked him but waited for Padron's answer. It 

14 was never forthcoming. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. MARCUS: E~cuse me. I need to 

have something read back. The answer to the 

question about go-between, can I just have 

the answer, please? 

(Record was read back as follows: 

"QUESTION: Do you recall General 

Cigar approaching Nicholas Freeman to act as 

a go-between for the Cubans regarding 

discussions over the use of the Cuban trade 

dress of Cohiba. 

"ANSWER: Yes. 



1 

2 boxes --

3 

4 

A. 

Q. 

Cullman, Sr. 

No, I don't think I did. 

Did you have any conversations with 

5 either Alfons Mayer or Ron Milstein before they 

6 went to Havana about their trip to Havana? 

A. I think I must have had some 7 

8 conversation. What it was, I can't tell you. 

9 don't know. 

10 Q. Do you recall giving them any 

I 

11 instructions or guidance to what you wanted them 

12 to do while they were down there? 

13 A. I gave instruction to Alfons not to 

14 talk too much. 

15 Q. And do you recall giving any 

16 instructions or guidance to Mr. Milstein as to 

17 what you were seeking from him? 

18 

19 

A. 

Q. 

No. 

Are you aware of any articles --

20 strike that. 

21 Are you aware of interviews that 

22 Padron gave to Cigar Aficionado magazine? 

23 

24 

A. 

Q. 

Yes. 

And do you recall any discussions at 

25 General Cigar about those interviews at the time 
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2 they came out? 

3 

4 

5 

A. 

Q. 

A. 

I do. 

And what do you recall? 

I recall that what he said sort of 

6 confirmed our feeling about the ownership of the 

7 trademark Cohiba. 

8 

9 said? 

Q. And do you recall what it was that he 

I'm not saying word for word, but do you 

10 recall the conversations that you had at General 

11 Cigar? 

12 A. No, I don't recall the conversation 

13 except the fact that we felt that Padron had 

14 confirmed our position in the trademark Cohiba. 

15 Q. And do you recall generally what it 

16 was that Padron had said? 

17 

18 

19 

A. 

Q. 

A. 

Yes, I do. 

What was that? 

Well, first of all, I don't care what 

20 tobacco it is, as long as its Havana, you can 

21 call it any name and sell it. 

22 

23 

Q. 

A. 

Anything else? 

He made some other comments about the 

24 sale of certain cigars as I remember it, and he 

25 would have to make an arrangement with General 
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2 Cigar, whether it would be Montecristo -- leave 

3 Montecristo out. That's Consolidated. Whether 

4 it would be Partagas, Ramon Allones or even 

5 Cohiba if they sold in the United States. 

6 Q. And who do you recall having those 

7 conversations with? 

8 

9 

A. 

article. 

10 article. 

11 Q. 

You asked me what I thought about the 

That's what I remember about the 

Okay. And you said that you recall 

12 having discussions at General Cigar about those 

13 articles. 

14 

15 

A. 

Q. 

That's right. Again, confirmed. 

And do you recall who at General 

16 Cigar you had those discussions with? 

17 

18 

A. 

Q. 

I wouldn't remember that. 

Do you remember if it was with 

19 counsel or with your son or 

20 

21 

A. 

Q. 

I don't remember who it was. 

Do you know why General Cigar didn't 

22 seek written confirmation from Cubatabaco 

23- concerning Cubatabaco's position about General 

24 Cigar's rights in the United States to the name 

25 Cohiba? 
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1 

2 A. 

Cullman, Sr. 

I think that would be speculation on 

3 my part. 

4 MR. MARCUS: Don't speculate. 

5 BY MR. GOLDSTEIN: 

6 Q. I'm not asking you to speculate, I'm 

7 wondering if you know either from discussions 

8 with counsel or discussions with your son, 

9 decisions that you made. 

10 

11 

12 

13 

14 

15 

MR. MARCUS: He said he was 

speculating. 

MR. GOLDSTEIN: I know. I'm not 

asking for that. 

MR. MARCUS: So he's telling you he 

doesn't want you to speculate about it. 

16 BY MR. GOLDSTEIN: 

17 Q. Do you have anything more than 

18 speculation? 

19 

20 

A. 

Q. 

No. 

Were you involved in a decision to 

21 not seek written confirmation of Cubatabaco? 

22 

23 

24 

A. 

Q. 

No. 

You can follow it here if you want. 

Let me show you what was previously 

25 marked as plaintiff's Exhibit 7 and Plaintiff's 
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2 Exhibit 10. 

3 Plaintiff's Exhibit 7, the cover says 

4 "Cohiba" in block letters, and then handwritten, 

5 the date 1993. 

6 And Plaintiff's Exhibit 10 is on 

7 Mccaffery & Ratner letterhead and is dated June 

8 29, 1993, "Creative Strategy Development 

9 Statement, Product Division Cohiba." 

10 What I'd like you to do, if you can 

11 take a quick look at the two documents and tell 

12 me if you recognize either the document or you 

13 recall seeing similar.doc?ments from 1993 

14 regarding marketing or promotion for the Cohiba 

15 cigar. 

16 (Witness reviewing document.) 

17 Q. Do you recall seeing Plaintiff's 

18 Exhibit 7 or something similar to Plaintiff's 

19 Exhibit 7? There are several permutations of 

20 the document. 

MR. MARCUS: So your question is not 

this document, but anything like it? 

MR. GOLDSTEIN: Well, I'm asking does 
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22 

23 

24 

25 

he recall seeing that document or a document 

that he believes is similar but he can't 



1 

2 

3 

4 

Cullman, Sr. 

testify it's the exact same document. 

(Witness reviewing document.) 

A. I don't know when this document 

5 was -- it doesn't seem to say when this document 

6 was written. 

Q. On the cover in handwriting it says 7 

8 

9 

1993. In the bottom right-hand corner. 

A. I certainly saw something like this, 

10 but I don't know if I saw this one. 

11 Q. Do you recall if you saw it about 

12 that time, in 1993? 

13 

14· 

A. 

Q. 

15 Dunhill? 

16 A. 

I don't know. I can't remember that. 

Soon after you began selling to 

I wouldn't be able to place the time, 

17 the time period. 

18 Q. If you look at the third page, the 

19 cover and then the second page in, "Product 

20 Position." 

21 (Witness complies.) 

22 

23 

A. 

Q. 

Yes. 

And then it says, "Strategy Phase I," 

24 and it says, "Exploit the Cohiba name with its 

25 reputation as one of the world's finest cigars 
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2 amongst cigar smokers to build a brand image for 

3 the U.S. product." 

4 

5 

6 

A. 

Q. 

Do you recall seeing that statement? 

I'd say yes. 

And do you recall who the source of 

7 that statement is? 

8 

9 

A. 

Q. 

No. 

Do you recall any discussion about 

10 that strategy at General Cigar? 

11 MR. MARCUS: Can I have the question 

read back, please? 

(Question was read back as follows: 

"QUESTION: Do you recall any 

discussion about that strategy at General 

Cigar?") 

MR. GOLDSTEIN: I think my question 

was about that strategy. 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. MARCUS: The discussion about that 

strategy? 

A. 

Q. 

A. 

25 Cohiba. 

MR. GOLDSTEIN: Yes. 

Yes. 

And what do you recall? 

We discussed how best to promote 



1 

2 Q. 

Cullman, Sr. 

And was there an agreement at General 

3 Cigar that this was -- should be part of the 

4 strategy of promoting the General Cigar Cohiba? 

5 

6 

A. I think we went through a lot of 

different phases. I don't know at what phase we 

7 finally did adopt, at what point, because I'm 

8 confused about the time. 

9 Q. This document, the best we can tell 

10 from the date and the testimony, is a 1993 

11 document. The red dot cigar that was launched 

12 was launched in 1997. 

13 

14 

A. 

Q. 

Right. 

And the Dunhill cigar was launched at 

15 the end of 1992, possibly the beginning of 1993. 

16 

17 

A. 

Q. 

That's what's mixing me up. 

Do you recall with whom you discussed 

18 this Phase I strategy "Exploit the Cohiba 

19 name ... " et cetera? 

20 A. Probably with Austin McNamara, John 

21 Rano and Edgar. 

22 Q. And do you recall if that was decided 

23 to be part of the way that General Cigar would 

24 promote its cigar? 

25 A. I don't remember promoting the cigar 
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1 

2 in '93, '94. 

Cullman, Sr. 

I don't know when we started 

3 promoting the cigar. 

4 Q. Do you recall if when you started 

5 promoting the cigar, if part of the marketing 

6 strategy was this strategy Phase I statement in 

7 this document? 

MR. MARCUS: Can I have the question 

read back? 

(Question was read back as follows: 

"QUESTION: Do you recall if when you 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

started promoting the cigar, if part of the 

marketing strategy was this strategy Phase I 

statement in this document?") 

A. I think we more or less did it on the 

basis of the cigar itself. And what we created 

17 was a special cigar, and the name Cohiba, which 

18 we had worked on for years, we had, had to have 

19 some help in being more recognized in the United 

20 States. 

21 Q. And the help was the reputation of 

22 the Cuban Cohiba? 

23 A. I don't know. I think that's very 

24 hard for anyone to really answer, because I'm 

25 not sure to it because our Cohiba was a 



1 Cullman, Sr. 

2 different, entirely different taste. 

3 Q. Was there any consideration in terms 

4 of the -- was there a decision made in terms of 

5 the ultimate promotion of the cigar to take 

6 advantage of the fame of the Cuban Cohiba? 

7 A. Well, you couldn't divorce it from 

8 it, that's one thing for sure, but I don't think 

9 many people knew Cohiba in the United States. 

10 

11 

Q. 

A. 

In 1997? 

In 1993. We don't think they did. 

12 don't think it added very much at that time, 

13 because Cohiba was only known to very few 

14 people. 

15 Q. Do you recall that you began to 

16 advertise the Cohiba in connection with the 

17 launch in September of 1997? 

18 

19 

A. 

Q. 

Yes. 

At that time was it your 

20 understanding that the Cohiba was a well-known 

21 cigar in the United States? 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

No, it was not a well-known cigar. 

The Cuban Cohiba. 

The Cuban Cohiba. 

Was not a well-known cigar in the 

I 
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2 United States in the fall of 1997? 

3 A. Right. But people, certain people 

4 smoked it and brought back the idea of a Cohiba, 

5 but the real people that we wanted to get to 

6 really had not heard of Cohiba. 

7 Q. Were you - -

8 A. At that time the boom was - -

9 Q. What's that? 

10 A. The boom was going on. We felt that 

11 we had to have a cigar that was a little above 

12 our present level of cigars. 

13 

14 

15 

16 

17 

18 

MR. MARCUS: Can we break here? It's 

really getting very hot in here. 

MR. GOLDS TE IN: I agree. I'll try to 

finish relatively soon. 

(Recess is taken from 3:44 p.m. until 

3:58 p.m.) 

19 BY MR. GOLDSTEIN: 

20 Q. Mr. Cullman, I'm showing you the 

21 autumn 1994 Cigar Aficionado magazine, the one 

22 that includes the interview with you from Cigar 

23 Aficionado. 

24 And I think what I've shown you is 

25 page 66; is that correct? 
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1 

2 

3 

A. 

Q. 

Cullman, Sr. 

Right. 

And if you look a little bit down 

4 that first column, there's a question from Cigar 

5 Aficionado talking about Cohibas. "I understand 

6 they are available but you are not really out in 

7 

8 

the market in force. Can you speak about the 

plans you have for Cohiba?" And then there's 

9 your answer. 

10 

11 

12 

A. 

Q. 

Do you see that? 

Yes. 

Okay. In your answer, as part of· 

13 your answer you say, "They are available at 

14·· special places, Dunhill and a few other places. 

15 

16 

We have no big plans at the moment. We are 

looking over what we should do. We are very 

17 conscious of the fact that should Cuba open, we 

18 want to have a position with Cuba. What that 

19 will be 

20 MR. MARCUS: Cohiba. 

21 BY MR. GOLDSTEIN: 

22 Q. Excuse me. "We are very conscious of 

23 the fact that should Cuba open, we want to have 

24 a position with Cohiba. What that will be, we 

25 are not sure today." 
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1 

2 

Cullman, Sr. 

Did you have discussions at General 

3 Cigar at this time as to what you meant by 

4 having a position with Cohiba in light of Cuba 

5 opening? 

6 A. Not really. I'm trying to remember. 

7 I mean you know, you say things in interviews. 

8 It's very difficult in an interview to try to 

9 think through what you should answer. 

10 We always felt just like we felt 

11 about Partagas, if we ever had a rapprochement 

12 with Cuba, we'd like to have the Cohiba that we 

13 made sell alongside the Cohiba that the Cuban 

14 made and we'd have to make out some sort of 

15 arrangement. 

16 Q. Did you ever have any sort of 

17 discussions with anybody outside of General 

18 Cigar as to whether that arrangement, dual 

19 brands or parallel brands in the U.S. market, 

20 would be something acceptable to the Cubans? 

21 

22 

A. Acceptable to the Cubans. No, I 

don't think we ever did. We wouldn't know how 

23 to judge anybody's answer. 

24 

25 

Q. 

A. 

Do you know who Jorge Mas Canosa was? 

Jorge Mas Canosa. No. 
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1 Cullman, Sr. 

2 truly just a cigar business. 

3 

4 1997? 

5 

6 

Q. 

A. 

Q. 

And that was in the early part of 

Right. 

The Cohiba that is on the table here, 

7 the Cohiba with the red splash or red dot in the 

8 O, was first introduced at this RTDA fair in the 

9 

10 

11 

summer of 1997? Do you recall that? 

A. Yes. 

Q. Do you know when the decision was 

12 made to get the Cohiba out for that summer, you 

13 know, the RTDA show? 

14 A. I can't tell you when it was, but it 

15 was at least three or fou~ months before that. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. MARCUS: Can you just read back 

the answer, please, the question and answer? 

(Record was read back as follows: 

"QUESTION: Do you know when the 

decision was made to get the Cohiba out for 

that summer, you know, the RTDA show? 

"ANSWER: I can't tell you when it 

was, but it was at least three or four 

months before that.") 

25 BY MR. GOLDSTEIN: 
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1 

2 out. 

3 

4 

5 will. 

6 

Cullman, Sr. 

Q. You wouldn't know where --

A. I wouldn't know where, but someone 

Maybe it's in that Cigar Aficionado 

7 that you waved in my face several times. 

8 Q. This one? Because I'm looking for 

9 another copy of it and I can't find it, so bear 

10 with me for two minutes. 

11 (Pause.) 

12 Q. Let me show you what we earlier 

13 marked as Plaintiff's Exhibit 37, which is a 

14 document produced from the Mccaffery files which 

15 is an excerpt from the August 1997 Cigar 

16 Insider, and it's a -- on the first page is 

17 "General Cigar debuts Cohiba." 

18 bottom in the middle. 

A. 

Do you see that? 

Yes. 

Towards the 

19 

20 

21 Q. Okay. And then the second page is a 

22 continuation of that story, and it's about 

23 General Cigar's appearance at the RTDA of its 

24 Cohiba. 

25 At the bottom of the second column 
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2 Cigar Insider describes the box and it says, 

3 "The unvarnished mahogany box in which the 

4 cigars will be packaged is still plain, but the 

5 new band has a distinct graphic identity that's 

6 in the spirit of the famous Cuban logo but 

7 doesn't precisely imitate it. Instead of the 

8 signature yellow and black of Cuba's Cohiba, 

9 General's band has simple black lettering. A 

10 splash of red in a circle of the O is the only 

11 flourish. The typeface, though, is very similar 

12 to that of the Cuban brand." 

13 Do you recall seeing that at about 

14- the time it came out? 

15 

16 

A. 

-Q. 

I certainly am -- was. 

Did you have discussions about that 

17 within General Cigar? 

18 A. We thought we didn't understand 

19 why he wrote it that way because it didn't look 

20 like the Cuban brand. 

21 Q. Had there been is it your 

22 testimony that there had been an effort to make 

23 it not look like the Cuban band? 

24 

25 

A. 

Q. 

We wanted to make it different. 

Did you do any consumer testing, to 
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1 Cullman, Sr. 

2 your knowledge, of whether or not your trade 

3 dress was, in the consumer's mind, similar to 

4 the 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

No. 

Similar to the Cuban trade dress? 

Not that I remember. 

Did you take any steps, any other 

9 steps as to to determine potential consumer 

10 reaction to the similarity or difference in 

11 trade dress between the two boxes? 

12 

13 

A. 

Q. 

I don't think we did. 

Do you recall having any discussions 

14 with anybody at Cigar Insider or Cigar 

15 Aficionado regarding thei~ opinion? 

16 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

A. 

This opinion here? 

Yes. 

Certainly not before it was written. 

Well, afterwards I meant. 

I think we might have. I don't 

21 remember whether we did or not. 

22 Q. Do you have any knowledge of any 

23 efforts by Cubatabaco to participate or further 

24 the illegal importation of Cuban cigars into the 

25 United States? 
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1 

2 A. 

Cullman, Sr. 

A very high quality look to any 

3 advertising we did, many people feel the quality 

4 in the cigar. 

Q. Do you recall anything else? 5 

6 A. I think we wanted to make it really a 

7 whole approach of what we have been able to do 

8 over the years in developing the blend and the 

9 presentation to the public. It was not easy to 

10 come out with a new product, and so this product 

11 had been in development all those years, we sold 

12 it and we now had, we thought, a blend and a 

13 packaging that would make it very enticing to 

14 the American public, a very different product. 

15 Q. And leading up to the launch, do you 

16 recall discussions at General Cigar as to 

17 whether its association, the name's association, 

18 with the Cuban Cohiba would be helpful in 

19 generating interest in the brand? 

20 A. There was no way it couldn't be. It 

21 had to be helpful because there's more 

22 recognition, more people recognized it because 

23 

24 

they had heard of it. Maybe some of them had 

heard about it. So my answer is, of course, but 

25 how much I can't tell you. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Cullman, Sr. 

or just simply say no at this point or 

accede. We have your response and you have 

our position at this point. 

MR. MARCUS: Okay. 

(Time noted: 4:39 p.m.) 

EDGAR M. CULLMAN 

12 Subscribed and sworn to before me 

13 

14 -

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

this day of 2001. 
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1 

2 C E R T I F I CAT E 

3 

4 STATE OF NEW YORK 

5 ss. 

6 COUNTY OF NEW YORK 

7 

8 I, ANNETTE ARLEQUIN, a Shorthand 

9 Reporter and Notary Public within and for 

10 the state of New York, do hereby certify: 

11 That EDGAR M. CULLMAN, SR., the 

12 witness whose deposition is hereinbefore 

13 set forth, was duly sworn by me and that 

14 such deposition is a true record of the 

15 testimony given by the witness. 

16 I further certify that I am not 

17 related to any of the parties to this 

18 action by blood or marriage, and that I am 

19 1n no way interested in the outcome of this 

20 matter. 

21 IN WITNESS WHEREOF, I have hereunto 

22 set my hand this 2001. 

23 

24 ANNETTE ARLEQUIN, CSR, RPR 
My commission expires: 

25 6/30/02 
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